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ERRATA. 

Page  379,  marginal  note,  line  17,  for  "  (O  1)"  read  (D  1). 
Page  814,  line  5,  for  " and  "  read  "for." 
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EASTER  TERM,  20  VICT. 


1867. 
Fanshawe  v.  Pebt,  Public  Officer^  &c.  ^prU  15  &  17. 

.Action  against  the  defendant  as  the  public  officer  of  Upon  a  bill 
the  Union  Bank  of  Manchester  for  money  lent  and  money  bers,  i^"^~ 
had  and  received.     Plea,— that  the  plaintiff  before  and  at  B^rCo".  pay. 
the  commencement  of  the  suit  was  and  still  is  indebted  to  •}*!?  *°  London 

at  fonr  months 

the  bank  in  an  amount  equal  to  the  plaintiff's  claim  which  ^^^  ^*«'  ^^ 

*  accq)tance  waa 

the   bank   offers    to  set-off,   on   a  bill   of   exchange  for  written  as 

follows : 

391 L  Is.  7d,9  drawn  by  the  plaintiff,  payable  four  months  '*  Accepted, 
after  date,  on  Begbie,  Wiseman  &  Co.,  accepted  by  them,  Messrs.  Over- 
and  indorsed  by  the  plaintiff  to  the   bank:    that  Begbie,  Co.| London. 
Wiseman  &  Co.  did  not  pay  the  bill  when  due,  though  the  Dai  Vi^Decr. 
same  was  duly  presented  to  them  for  payment,  of  which  j^6.B.&Co." 
the  plaintiff  had  notice.     Issue  thereon.  More  the 

*■  ^  ^  signature  were 

At   the    trial  before  Martin^  B.,   at  the  last  Liverpool  written  in  red 
assizes,  without  a  jury,  it  was  admitted  that  the  plamtiff  hand  different 
had  an    account    with  the   Union  Bank  of  Manchester  tare.— //e/u; 
as  his  bankers,  in  respect  of  which  the  bank  owed  him  qaestion  of  law 

the  bill  must  be 
taken  to  have  been  accepted  according  to  its  tenor ;  and  that  if  it  was  a  question  of  fact,  there 
was  eridence  that  the  words  "  due  1 1  Deer.  1856**  were  not  intended  to  qualify  the  acceptance. 

VOL.    IL — N.  8.  B  EXCH. 


r. 
Pket. 


o 


tember,  1856. 


-P  Ts       ynBb.  btfv.  Fanshawe. 


EXCHEQUER  REPORTS. 

1857.        391/.  Is.  7d.,   subject  to  any  right   of  set-off  on  a  bill  of 
^r^^    '      exchange  which  was  as  follows : — 

Fanshawe  ^ 

No.         £391:  1*. :  7%    r       g 

So        °S 
ManSi^er,  Sih 

Four  months  after  date  ^|y  |b  ^goidfc*  of  myself  Three 

hundred  ninety-one  pound^^7£  viliie -received. 

Messrs.  Begbie,  Wiseman  fi6<fe.,     o 

Glasgow,      ^  O       J5 
Payable  in  London.       j^ 

The  signature  of  the  acceptors  was  in  a  different  hand  from 
the  words  written  above  it,  the  whole  of  which  were  in  red 
ink.  The  bill  was  indorsed  by  the  plaintiff  to  the  Union 
Bank  several  days  before  the  11th  of  December,  1856,  but 
was  not  presented  for  payment  till  the  10th  of  January, 
1857,  the  11th  being  Sunday.  It  was  admitted  that  on 
the  11th  of  December  Overend,  Gurney  &  Co.  had  in 
their  hands  funds  of  Begbie,  Wiseman  &  Co.  to  an  amount 
exceeding  the  sum  mentioned  in  the  bill. 

Upon  these  facts  the  defendant  contended  that  the  bank, 
not  having  presented  the  bill  on  the  1 1  th  of  December,  had 
made  it  their  own  by  laches.  The  learned  Judge  directed 
a  verdict  for  the  defendant,  giving  leave  to  the  plaintiff  to 
move  to  enter  a  verdict  for  him. 

Huffh  Hill  now  moved  accordingly. — This  bill  was  ac- 
cepted, payable  on  the  11th  December.  The  drawee  of  a 
bill  of  exchange  is  at  liberty  to  qualify  his  acceptance,  as 
by  annexing  a  condition,  or  by  enlarging  or  diminishing 
the  time  of  payment :  per  Richardson ,  J.,  Moxve  v. 
Young  {a).     That  case  shews  that  in  ascertaining  what  the 

(a)  2  Brod.  &  B.  165.     See  p.  190. 
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1857.        ance  terminates  at  the  third  line ;  if  it  is  a  question  of  fact 
^J^^^^^^^    I  should  attach  importance  to  the  number,  as  shewing  that 
V.  the  date  was  not  a  qualification  of  the  acceptance,  but 

a  mere  memorandum. 

Martin,  B. — At  the  trial,  after  consulting  my  brother 
CromptOHy  I  thought  that  if  a  drawee  intends  to  qualify 
his  acceptance  he  must  do  so  in  unambiguous  language. 
Here  it  cannot  be  doubted  but  that  if  the  bill  had  been 
presented  to  the  acceptor  at  the  end  of  three  months  he 
would  have  refused  payment. 

Rule  refused. 


April  20.  ScoNEiDER  and  Another  r.  Foster  and  Others. 

The  defendant  JLIECLARATION,  dated  November  4,  1856,  for  goods 
upon  the  fol-     sold  and  delivered.     Plea : — never  indebted. 
ofpaymemT—       ^^  ^^^  ^^^^^  before  CrowdeTi  J.,  at  the  last  assizes  for  the 
bin  ra  the°iath  co^^^'y  ^^  Stafford,  it  appeared  that  the  action  was  brought 
of  the  month     ^^  recover  the  balance  due  from  the  defendants  under  the 

following  de- 
livery, or  2°/^    following  contract : — "  Sold  to  Messrs.  The  Chillington  Iron 

After  the  de-     Co.  (the  defendants)  Two  thousand  lots  of  our  best  Blast 

livery  of  the 

goo^  he  paid  Fumace  Iron  Ore  at  23s.  per  lot  of  lbs.  2400  delivered  at 
price  in  cash,  their  siding  at  the  London  and  North  Western  line  of  Rail- 
had  exeroUeU  w*y*     Terms  of  payment  four  month's  bill  on  the  10th  of 
^^yiSgZdy  the  months  following  delivery,  or  2 %  for  cash. 
[he^^SrTthat  Schneider,  Hannay  and  Co." 
the  plaintiff  iTje  deliveries  of  ore  were  in  March  to  the  value  of 

might  sue  him 

for  goods  sold    485/.  10*. ;  in  April,  349Z.  5s.  lid. ;  in  May,  110/.  Us.  Id. ; 

without  waiting  .       t   i 

for  the  cxpira-  in  June,  552L  2s.  Od,;  in  July,  401/L   I3s.   Id.^  making 

four  months,     together  1899/.  5s.  Id.     If  a  bill  had  been  given  for  the 

401/.  IZs.  7d.  for  iron  supplied  in  July  it  would  not  have 

been  due  till  December,  1856.     The  defendants  had  paid 
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1857. 


Knight  and   Another  v.  The  Gravesend   and  Milton 
^prt/22.  Waterworks  Company. 

By  deed,  recit.  (^  OVEN  ANT.— The  declaration  set  out  a  deed  made 

ing  that  the 

defendanto  a      between  the  defendants  and  the  plaintiflFs,  reciting  that  the 

waterworks 

Company  directors  of  the  Company  had  lately  determined  to  con- 

bad  detennined 
to  construct  a    Struct  a  reservoir,  well,  shafts,  tunnels  and  other  works  on 

that 'the  engi-    the  premises  of  the  Company,  and  that  the  engineers  of  the 

Company  luid     Company  had  prepared  the  necessary  drawings  for  the  same 

necew^vdraw-  ^^  ^^^  «  general  specification,  referring  to  the  said  drawings^ 

ings  for  the  of  all  the  works  to  be  done,  and  of  the  materials  to  be  found 
same,  and  made    ''  ^  ^  ^ 

a  general  sweci    and  provided  for  that  purpose;  and  that  the  plaintiffs  had 

fication  refer-  , 

ring  to  the  said  agreed  With  the  directors  of  the  Company  to  construct, 

the  woriu  to  be  make  and  complete  the  said  intended  reservoir,  well,  shafts 

the  materials  ^^  tunnels,   and   to    provide  and  execute  all  the  works 

and  provided  particularized  in  the   said   specification,    and   which   may 

Sil^'th'Luhc  ^  implied  therefrom,  or  be  incidental  thereto  for  3880/., 

pluntiffs  had 

agreed  to  make  the  well,  &c.,  and  to  execute  all  the  works  particularized  in  the  said  specification, 
and  which  mi^ht  be  implied  therefrom  or  incidental  thereto,  for  3880/. ;  and  that  to  the  drawings 
and  specification  the  corporate  seal  of  the  Company  had  been  affixed,  and  that  the  plaintifTs  had 
signed  the  same:  theplaintifib  covenanted  to  complete  the  well,  &&,  and  works  mentioned  and 
specified  in  the  specincation  or  shewn  in  the  drawings,  or  which  may  bo  reasonably  implied 
therefrom  or  be  considered  incidental  thereto,  of  the  materials  and  in  manner  and  in  all  respects 
therein  mentioned ;  and  that  they  would  find  all  materials  required  in  the  making  and  Com- 
pleting the  works  of  such  sort,  &c.,  as  in  the  specification  described ;  and  all  scaffolding,  engines, 
pumps,  &c.,  mentioned  in  the  specification,  as  required  to  be  provided  by  the  person  contracting 
to  perform  the  said  work,  as  might  be  found  necessary  tt>  complete  the  works,  and  labour,  &c., 
necessary  for  the  construction  and  completion  of  the  well  in  a  workmanlike  manner,  and  in  all 
respects  conformable  to  the  specification ;  and  fully  to  complete  the  works  in  a  workmanlike 
manner  on  or  before  the  22na  of  September  then  next  (with  power  to  the  engineer  of  the 
Company  to  delay  the  work  and  grant  an  extension  of  time  if  he  should  think  proper).  If  not 
completed  in  manner  aforesaid  on  the  22nd  of  September,  tho  plaintifis  to  he  liable  to  a  penalty 
of  20L  weekly.  The  defendants  covenanted  to  pay  the  3880/.,  and  such  further  sums  as  should 
be  payable  in  respect  of  deviations  from  the  works.  The  specification,  which  was  under  the  seal 
of  the  Company,  contained  the  following  passage:— "The  contractor  will  be  required  to  sink 
the  well,  &c.,  to  the  depth  of  120  feet,  &c.,  after  which  the  Company  will  undertake  the  erection 
of  the  permanent  steam-eneine  and  permit  the  pumping  to  be  performed  by  it,  sufficient  interval 
of  time  beinff  allowed  for  the  erection  of  the  steam-engine,  and  such  time  added  to  tho  period 
assigned  to  the  contractor  for  the  performance  of  the  works. — Held,  that  there  was  an  implied 
covenant  on  the  part  of  the  Company  to  erect  the  permanent  steam-engine  as  provided  in  the 
specification. 
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and  for  any  additions  thereto  after  the  rates  specified  in  a        1857. 
schedule  of  prices  :  also  reciting,  that  to  the  drawings  and      ^^"^""^^ 
the  specification  the  corporate  seal  of  the  Company  had  v. 

been  annexed,  and  that  the  plaintifis  had  signed  the  same :  and 

The  plaintifis  covenanted,  at  their  own  costs  and  charges.  Waterworks 
to  constract,  and  complete  in  a  good,  substantial  and  work- 
manlike manner  the  reservoir,  well,  shafts,  tunnels  and 
other  works  mentioned  'and  specified  in  the  said  specifica- 
tion, or  shewn  in  the  said  drawings,  or  which  may  be 
reasonably  implied,  therefrom,  or  be  considered  incidental 
thereto,  and  of  the  several  and  respective  dimensions  and 
of  the  materials  and  in  manner  in  all  respects  therein 
mentioned,  under  the  direction  and  tc^  the  satisfaction  of 
the  engineer  of  the  Company  for  the  time  being ;  and  that 
they  would  at  their  costs  and  chaises  find  and  provide  all 
and  every  the  materials,  and  things  required  in  the  making, 
constructing  and  completing  the  said  works,  of  such  sort, 
quality,  size  and  dimensions  of  their  respective  kinds,  as  in 
the  said  specification  are  more  particularly  described  or 
referred  to;  and  all  excavators,  &c.,  and  all  scaffolding, 
shoring,  tackle,  engines,  pumps,  pipes,  tools,  utensils,  fuel, 
candles,  and  other  implements  and  things  mentioned  in  the 
said  specification,  as  required  to  be  provided  by  the  person 
contracting  to  perform  the  said  work,  or  as  may  be  found 
necessary  to  carry  on  and  complete  the  said  works ;  and  all 
workmanship  and  labour  i^cessary  and  sufficient  for  the 
making,  construction  and  completion  of  the  said  reservoir, 
wells,  &c.,  hereby  contracted  to  be  made,  constructed  and 
completed,  done  and  performed,  in  a  good  and  workmanlike 
manner  and  in  all  respects  conformable  to  the  said  specifi- 
cation and  drawings  hereinbefore  mentioned  and  referred 
to,  and  signed  by  the  said  parties  hereto,  or  as  may  be 
implied  therefrom,  or  as  is  incidental  thereto,  to  the  satis- 
faction, &c.,  and  fully  complete  and  finish  the  same  in  a 
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1857.  good  and  workmanlike  manner  on  or  before  the  22nd  day 

^^JJ^^  of  September  next  ensuing  the  date  of  the  indenture. — The 

»•  deed  provided,   that  if  the  engineer  thought  fit  to  delay 

AND  the  works  he  might  do  so,  but  that  if  not  completed  by 

Milton        i  i     <.  o  i 

Watskworks  the  22nd  of  September  the  plaintifis  should  after  that  time 
be  liable  to  a  penalty  of  20/.  a  week.  The  plaintifis  coven- 
anted to  observe,  perform,  and  keep  all  and  every  of  the 
conditions  and  stipulations  mentioned  in  or  at  the  foot  of 
the  specification  that  might  not  be  covenanted  to  be  done, 
or  observed  by  any  of  the  covenants  in  the  indenture ;  and 
that  the  observance,  performance  and  keeping  of  all  such 
conditions  and  stipulations  in  or  at  the  end  of  the  speci- 
fication, should  bef  as  binding  by  way  of  covenants  and 
agreements  as  if  they  had  been  set  out  in  the  indenture. 
The  defendants  covenanted,  that  the  plaintiffs  observing 
and  fulfilling  the  agreements  and  conditions  in  the  speci- 
fication, the  defendants  would  pay  the  3880/.  and  suclr 
further  sums  as  should  become  payable  in  respect  of  any 
deviations  from,  alterations  in,  or  additions  to  the  said 
works,  as  shewn  and  specified  in  the  drawings  and  speci- 
fication, on  receiving  a  certificate  of  the  engineer,  &c.  (The 
declaration  then  set  forth  the  specification  which  was 
under  the  seal  of  the  Company.  It  contained  tjje  following 
passage  as  to  the  well  and  shafts : — )  '^  The  contractor  will  be 
required  to  sink  the  well,  shafts  and  tunnels  to  the  depth  of 
120  feet  from  the  engine-hous^ floor  of  the  existing  works, 
afler  which  the  Company  will  undertake  the  erection  of 
the  permanent  steam-engine  and  permit  the  pumping  to  be 
performed  by  it,  sufficient  interval  of  time  being  allowed  for 
the  erection  of  the  steam-engine,  and  such  time  added  to  the 
period  assigned  to  the  contractor  for  the  performance  of  the 
works."  Breach :  that  though  the  plaintiffs  sunk  the  well, 
shafts  and  tunnels,  in  the  specification  mentioned,  to  the  depth 
of  120  feet,  &c.  ;    and  though  all  conditions,  and  things. 
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1867.         letting  the  work  to  the  plaintiffs,  is  an  implied  covenant  by 
^^^^       the  defendants  that  they  will  perform  their  part  of  the  matters 
set  down  in  the  specification.     The  specification  is  incor- 


V, 

Grates  END 


A5D  porated  with  and  is  part  of  the  deed.     The  seal  of  the 

Milton        ^^ 
Watkbwores   Company  has  been  aflSxed  to  it. 

COMFAKT. 

Lusk^  for  the  defendants. — The  seal  of  the  Company 
was  affixed  to  the  speciBcation  solely  for  the  purpose  of 
identifying  it;  the  speciBcation  forms  no  part  of  the 
contract.  Certain  provisions  in  it  were  adopted  and 
others  omitted  in  the  deed,  which  contain  the  agree- 
ment between  the  parties.  It  must  be  assumed  that  the 
plaintiiis  undertook  absolutely  to  raise  the  water  by  their  own 
machinery,  if  necessary.  [Bramwelly  B. — The  covenant  is 
to  do  it  in  the  manner  mentioned  in  the  specification.  If 
the  manner  mentioned  in  the  specification  shews  that  the 
defendants  are  to  do  something,  is  not  there  a  covenant  by 
them  to  do  it  ?  Pollock,  C.  B. — If  I  covenant  to  build  on 
your  land  and  you  accept  it,  is  not  that  a  covenant  by  you 
to  let  me  build  ?]  The  plaintiff  expressly  agrees  to  find 
everything  that  may  be  necessary  for  completing  the  work. 
The  agreements  in  the  specification  were  at  an  end,  those 
incorporated  in  the  deed  owe  their  efficacy  to  their  being 
in  the  deed.  Rashleigh  v.  The  South  Eastern  Railway 
Company  {a)  shews  that  a  covenant  cannot  be  implied 
merely  because  it  appears  ^hat  the  parties  in  making 
the  contract  took  it  for  granted  that  a  certain  state  of  things 
would  exist.  [Channell,  B. — That  case  afterwards  went 
into  error,  when  the  Court  entertained  great  doubt  of  its 
correctness  and  recommended  the  parties  to  compromise, 
which  they  did.  Martin,  B. — Here  the  deed  contains  a 
declaration  under  seal  that  the  works  mentioned  in  the 
specification  are  to  be  done  by  the  respective  parties.     It  is 

(a)  10  C.  B.  612. 
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1857.        ^^^^  ^  do"6  1"  ^^^  manner  specified.     That  is  not  con- 

V""^^      trolled  or  over-ridden  by  the  covenant  that  the  contractors 

V.  shall  provide  all  the  materials  requisite  for  completing  the 

V&AVK8JBND 

▲Ko  works,  which  refers  only  to  those  things  which  according  to 

Watbbwobxs  the  specification  they  were  to  do.     It  did  not  free  the 

Company  from  the  liability  to  erect  the  steam-engine 
which,  according  to  the  specification,  they  were  bound  to 
provide. 

Martin,  B. — I  am  of  the  same  opinion.  It  is  impossible 
to  suppose  that  the  parties  meant  to  leave  unprovided  for 
so  important  a  matter  as  the  erection  of  this  steam-engine. 
It  was  evidently  intended  that  the  steam-engine  should 
be  put  up  though  it  is  difficult  to  make  out  the  con- 
tract in  words.  Reading  the  instruments  as  simple 
writings,  it  is  clear  that  when  the  work  was  in  a 
certain  state  an  engine  was  to  be  erected  by  the  Com- 
pany to  relieve  the  contractors,  and  I  should  be  astute  to 
avoid  a  construction  of  the  deed  which  would  relieve  the 
Company  from  the  liability  :  the  deed  however  recites 
that  the  ^^  directors  of  the  Company  had  determined  to 
construct  a  reservoir,  well,  &c.,  and  that  the  engineer  of  the 
Company  had  prepared  the  necessary  drawings  and  made 
a  general  specification  referring  to  the  said  drawings  of  all 
the  works  to  be  done  and  of  the  materials  to  be  found 
and  provided  for  that  purpose ;  and  that  the  plaintiffs  had 
agreed  with  the  directors  of  the  Company  to  construct  the 
said  reservoir,  &c.,  and  to  execute  all  the  works  particu 
larized  in  the  said  specification,  and  which  may  be  implied 
therefrom  or  be  incidental  thereto,  and  that  to  the  drawings 
and  the  specification  the  corporate  seal  of  the  Company 
had  been  annexed."  I  think  there  is  enough  to  shew  that 
the  Company  did  agree  to  provide  the  steam-engine  as 
mentioned  in  the  specification. 


^^  EXCHEQUER   REPORTS. 

1867.        it.     The  plaintifis  covenant  to  do  the  work  and  provide 

^JJJ^      the  materials  according  to  the  specification.    I  think  there 

Gba^md    ^^  ^^  implied  covenant  on  the  part  of  the  defendants  to 

AKD         provide  the  permanent  steam-engine,  and  that  the  breach 

Waterworks  IS  well  assigned. 

Judgment  for  the  plaintiffs  {a). 

(a)  See  Brett  v.  Cumberland,  Cro.  Jac.  522  ;   Duke  of  St,  Albans  v. 
HUis,  16  East.  352 ;  Anon,  March.  K.  9. 


May  6.  MiLLS   V.   J.  E.  HoLTON,  J.  GoRHAM   AND    J.  BaRNARD. 

A  well  was  let    X  HE  declaration  stated  that  the  plaintiff  was  possessed  of 

from  year  to  ,  •     /%       * 

vear,  neither  a  wcU  with  water  therein  nowing,  and  of  certain  machinery 
tenant  being  and  tackle  belonging  thereto ;  and  that  the  defendants  by 
thesteining^"^  themselves  and  their  agents,  by  the  negligent  and  improper 
out*o7rep^*'^  "^  ^^  machines  and  tools,  and  by  the  negligent  and  im- 
*Uine?t^^"  P'*^?®'^  ^^  ^f  ^^^  ^^^^  machinery  and  tackle,  and  by 
defcnduits,  the  negligently  throwing  earth  and  other  substances  into  the 
sent  in  men  to   said  well,  injured  the  said  well  and  the  walls  thereof,  and 

repair  it.     The  ,    i  . 

well  was  de-     choked  and  filled  it  up,  &c. 

stroyed  by  the         ^,   '       ^.t  m. 

negligence  of         Plea—  Not  guil  ty . 

employcd^^An       At  the  trial  before  Pollock^  C.  B.,  at  the  London  sittings 

KSt     after    last    Hilary   Term,  it  appeared  that    the   plaintiff 

by  the  tenant       ^  jj^g  tenant  of  the  well  under  a  lease,  dated  the  26th  of 

to  recover 

damages  October,  1855,  made   by  the   defendants,  who  were    the 

for  the  mjury  ^  '  j 

sustained  by      trustees  of  the  Shcemess  Waterworks.     The  demise  was 

him.     Held, 

that  the  defend,  for  one  year,  and  so  on  from  year  to  year^  at  the  rate  of 
necessarily         130/.  a  year.      The  lease  contained   a  covenant  by  the 

responsible,  but 

Question  offset  for  the  jury  what  was  the  nature  of  the  obligation  incurred  by  them  by  reason  of 
tneir  interference. 
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plainti£b   to   keep   the   demised    premises  in   repair,  the        1857. 
steining  of  the  well  and  damage  by  fire  or  tempest  only      ^XT^^ 
excepted ;  and  there  was  a  proviso  that  in  case  of  breach  «• 

HOLTOH. 

of  any  of  the  covenants,  &c.,  on  the  part  of  the   lessee 
to  be  performed,  or  if  the  well  or  spring  of  water  should 
burst,  become  choked  or  discontinue  to  flow,  and  thereby 
become   useless  and  irreparable,  then  it  should  be  lawful 
for  the    lessor   into  the  demised   premises,   or  any  part 
thereof  in  the  name  of  the  whole,  to  re-enter;  with  a  further 
proviso,  that  it  should  be  lawful  for  either  party  to  deter- 
mine the  lease  at  the  end  of  the  first  year,  by  giving  three 
months'  notice  in  writing.     The  lease  did  not  contain  any 
covenant  by  the  lessor  to  repair.     The  plaintiff  made  a 
profit  by  selling  the  water.    On  the  7th  of  June,  1856,  the 
water  having  become  discoloured,  the  plaintifi^  complained 
to  the  company.     After  a  meeting  of  the  committee  of  the 
company,  on  the  10th  of  June,  the  defendant  Gorham  sent 
a  person,  named  Howting,  with  workmen  to  put  the  well 
into  repair.    One  of  the  workmen  dropped  a  large  cylinder 
into  the  well  and  damaged  the  sides  of  it ;  according  to  one 
witness  he  must  have  done  it  purposely.     The  defendant 
Gorham  then  dismissed  Howting,  and  employed  a  person 
named  Murray  to  survey  the  well,  and  afterwards  directed 
him  to  take  the  necessary  steps  to  put  it  in  repair.    Murray 
employed  a  steam-engine  and  pump  to  raise  the  water, 
the  weight  of  which  broke  the  well  in  completely.      Upon 
these   facts   the  defendants'  counsel  contended  that   the 
plaintiff  ought  to  be  nonsuited ;  that  the  defendants  were 
under  no  obligation  to  repair,  and   that  as   an  accident 
happened,  while  repairs  were  being  done  by  them  as  volun- 
teers, they  were  not  liable.     Certain  minutes  of  meetings 
were  put  in,  by  which  it  appeared  that  Howting  and  Murray 
had  been  employed  by  the  company,  and  that  the  defend- 
ants Barnard  and  Gorham  were  present  at  such  meetings. 
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1867.  The  learned  Judge  told  the  jury  that  he  was  of  opinion 

Mills  ^^^'  ^^^  plaintiff  was  entitled  to  recover  from  the  persons 
HoLTON  ^^^  ^^^  employed  How  ting  and  Murray.  The  jury 
found  a  verdict  for  the  plaintiffs,  leave  being  reserved  to 
the  defendants  to  move  to  enter  a  nonsuit  if  the  Court 
should  be  of  opinion  that  there  was  no  evidence  of  the 
liability  of  the  defendants. 

Bovill  having  obtained  a  rule  nisi  accordingly. 

Hawkins  and  C  E.  Pollock  now  shewed  cause, —  The 
defendants  took  upon  themselves  to  repair  the  well*  and 
if  by  their  negligence,  or  that  of  their  workmen,  injury  was 
done  to  the  plaintiff,  they  are  responsible.  It  is  true  that 
they  were  under  no  obligation  to  repair,  but  if,  as  rever- 
sioners, they  thought  it  worth  their  while  to  do  so,  they  were 
bound  to  take  due  care  that  the  work  was  properly  done : 
Coggs  V.  Bernard  (a).  The  defendants  were  not  in  the  posi- 
tion of  gratuitous  bailees.  After  having  undertaken  the  work, 
though  the  plaintiff  might  not  have  been  able  to  compel 
them  to  complete  it,  the  defendants  became  liable  for  any 
misfeazance :  Elsee  v.  Gatward  (&).  Howting  and  Murray 
were  the  mere  servants  of  the  company  and  not  independent 
contractors  who  had  a  right  to  do  the  work  in  any  way 
they  pleased ;  the  defendants  are  therefore  liable  for  their 
acts:  Sadler  v.  Henlock^c).  [Martiny  B. — The  question  is 
whether  the  defendants  really  undertook  to  do  the  work 
properly.  Workmen  were  sent  by  the  defendants,  the 
reversioners,  to  the  premises  of  the  plaintiff,  who  was  their 
tenant,  to  do  work  which  was  for  the  mutual  benefit  of  both 
parties.  The  plaintiff  had  an  opportunity  of  seeing  the 
men  at  work,  and  might,  at  any  moment,  have  turned  them 
off  the  premises  if  they  were  acting  improperly.     Pollock, 

(fl)  Ld.  Raym.  909;  1  S.  L.  C.  147.  (b)  5  T.  R.  143. 

(c)  4  £.  &  B.  570. 
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not  a  question  of  fact?     Channel^  B. — If  both  landlord  and 
tenant  agree  that  a  particular  workman  shall  be  employed, 
^-  the  landlord  might  not  be  liable  for  his  acts,  though  it 

might  be  otherwise  if  the  landlord  sent  in  his  own  work- 
men.] Here  the  defendants  were  not  in  business  them- 
selves. In  sending  workmen,  they  therefore  undertook  to 
do  no  more  than  employ  at  their  own  costs  persons 
whose  business  it  was  to  do  such  work.  Wilson  v.  Brett  (a) 
shews  that  a  person  in  the  position  of  the  defendants  is 
only  bound  to  exercise  such  skill  as  he  possesses. 

Pollock,  C.  B. — I  am  of  opinion  that  there  must  be  a 
new  trial.  The  point  raised  by  the  plaintiff's  counsel  is 
new.  The  present  is  one  of  a  class  of  cases  requiring 
careful  consideration.  At  nisi  prius  I  was  of  opinion  that 
there  was  some  undertaking  or  obligation  on  the  part  of 
the  defendants  to  do  the  work  properly.  It  was  left  to  the 
Court  to  say  whether  there  was  any  principle  to  justify  a 
nonsuit.  But  the  extent  of  the  undertaking  was  a  ques- 
tion of  fact,  and  it  should  have  been  left  to  the  jury  to  say 
what  was  the  nature  of  the  interference  of  the  defendants, 
whether  it  was  purely  gratuitous,  or  whether  it  created  any 
undertaking  or  obligation ;  in  other  words,  it  is  a  question 
for  the  jury  whether  there  was  or  was  not  any  contract. 

Martin,  B. — I  think  that  this  is  entirely  a  question  of 
fact.  The  defendants  may  have  made  themselves  absolutely 
responsible,  or  they  may  have  merely  done  an  act  of  kind- 
ness. In  the  latter  case  I  cannot  think  that  they  would 
incur  any  responsibility. 

Bramwell,  B. — I  also  think  that  this  is  a  mere  question 

(a)  11M.&  W.  113. 
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capacity;  that  after  the  charter-party  was  made  and  the 
guano  put  on  board  the  **  Fairy  Queenly  the  captain  of  the 
latter  vessel  insisted  that  he  had  not  taken  more  than 
350  tons  on  board;  that  the  captain  of  the  '^Oriente'' 
insisted  that  he  had  more,  and  that  uhimately  both  parties 
went  to  the  office  of  the  Spanish  Consul^  the  agent  of  the 
**  Oriente,'*  where  it  was  agreed  that  freight  should  be  paid 
on  the  full  quantity  of  guano  mentioned  in  the  charter- 
party;  and  in  order  to  carry  out  this  agreement  a  bill  of 
lading  was  signed  by  the  captain  of  the  ''Fairy  Queen,** 
dated  the  27th  of  April,  1855. 

The  bill  of  lading  stated  the  loading  of  the  guano  on  board 
in  the  usual  way,  to  be  delivered  to  Murrieta  &  Co.,  or  their 
assignees,  he  or  they  paying  freight  for  the  said  guano  as  470 
tons,  as  per  charter-party.  Murrieta  &  Co.  were  the  agents 
for  the  general  average  settlement  of  the  ''  Oriente,*'  and 
their  name  was  suggested  by  Mr.  Fox  for  the  benefit  of  the 
captain  of  the  ''Fidry  Queen"  (a).  The  captain  of  the 
*' Fairy  Queen*'  was  willing  to  fill  up  the  ship  with  other 
cargo,  but  none  could  be  obtained ;  and  the  captain  of  the 
**  Oriente*'  urged  his  immediate  sailing. 

Upon  the  cross-examination  of  Mr.  Fox  it  was  proved  that 
the  plaintiffs  had,  to  the  knowledge  of  the  captain  of  the 
**  Oriente"  and  the  witness,  agents  at  Valparaiso,  and  that 
there  was  a  house  of  Messrs.  Gibbs  &  Ca  there,  and  that  no 
reference  was  made  to  them ;  that  the  '*  Oriente,"  being 
repaired,  sailed  from  Valparaiso  with  a  cargo,  and  that  the 
loading  of  the  "  Fairy  Queen**  was  finished  at  least  three  or 
four  days  before  the  bill  of  lading  was  signed,  and  that  the 
agreement  introduced  in  it  was  made  after  the  loading  was 

(a)  The  witness  Fox  stated,  the  goods  are  transhipped ;  the 

that  it  is  usual  when  a  cargo  is  reason  was  stated  to  be  that  it 

transhipped,  for  the  bills  of  lad-  gives  some  security  with  refer- 

ing  to  be  made  payable  to  the  ence  to  the  settlement   of  the 

agent  of  the  vessel  from  which  average. 
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The  question  for  the  opinion  of  the  Court  is,  whether 
the  plaintiffs  are  entitled  under  the  circumstances  to  recover 
the  6A5L  158.^  as  paid  by  them  in  excess  of  freight  If  the 
opinion  of  the  Court  should  be  in  the  plaintiffs'  favour, 
then  the  verdict  is  to  stand  for  645/.  15^.  If  the  opinion  of 
the  Court  should  be  against  the  plaintiff,  judgment  of 
nonsuit  is  to  be  entered  (a). 


Grey  and  Others  v.  Gibbs  and  Others. 

J.  HIS  was  a  cross  action,  brought  by  the  defendants  in 
the  former  action,  to  recover  damages  for  the  not  providing 
a  full  cargo  at  Valparaiso  under  the  charter-party  of  the 
"  Fairy  Queen."  The  case  was  stated  for  the  opinion  of 
the  Court  without  pleadings,  in  pursuance  of  the  order  of 
nisi  prius  in  the  former  action.  The  facts  are  the  same  as 
in  the  former  case^  the  evidence  and  proceedings  in  which 
may  be  referred  for  all  the  purposes  of  this  case. 

The  question  for  the  opinion  of  the  Court  is,  whether 
the  defendants  in  this  action  are  liable  upon  the  charter- 
party  of  the  "  Fairy  Queen"  for  the  neglect  to  provide  a 
full  cai]go. 

Cleashy  (with  whom  was  W.  H,  lViUes\  for  Messrs. 
Gibbs  {by — The  master  cannot  make  the  owner  of  the 
cargo  liable  for  the  excess  of  freight  on  tonnage  beyond  the 
amount  of  the  cargo.  In  Shipton  v.  Thornton  (c)  the 
power  and  duty  of  the  captain  of  a  disabled  ship  to  make 
contracts  for  forwarding  the  cargo  was  much  discussed.  It 
appears  that  all  the  authorities  agree  that  '^  the  master  is 

(a)  There  was  a  second  ques-      not  argued, 
lion,  but  as  it  related  merely  to  (6)  April  22. 

the  costs  of  the  pleadings,  it  was  (c)  9  A.  &  £.  314. 
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of  agency  for  the  merchant.     It  is  said  that  **  it  must  never 
be  forgotten  that  the  master  acts  in  a  double  capacity,  as 
agent  of  the  owner  as  to  the  ship  and  freight,  and  as  agent 
of  the  merchant  as  to  the  goods."    In  Maude  and  Pollock: 
on  Shipping,  p.  75,  it  is  said,  the  master  has  this  authority^ 
while  afloat  or  in  a  foreign  port,  where  there  is  no  agent  of 
the  shipper.     Here  the  master  had  no  authority  to  act  for 
the  Messrs.  Gibbs,  because  they  had  an  agent  at  the  port 
It  appears  from  the  judgment  of  Sir  Wm.  Scott,  in  the  case 
of  The  Gratitudine{a\  that  though  in  some  cases  the  master 
may  have  authority  as  agent  for  the  owner  of  the  cargo, 
it  is  only  in  cases  of  instant  and   unforeseen   and   un- 
provided necessity  that  the  character  of  agent  and  super- 
cargo is  forced  upon  him  by  the  general  policy  of  the  law. 
[Pollockj  C.  6. — Being  an  agent  of  necessity,  his  authority 
arises  out  of  necessity  and  is  limited  by  it.]      Duncan  v. 
Benson  (b)  shews  that  the  owner  of  the  goods  cannot  be 
made  liable  to  contribute  to  any  expenses,  except  such  as 
constitute  a  general  average.     The  master  has  in  no  case 
authority  to  bind  the  owner  either  of  the  ship  or  the  goods 
if  he  can  communicate  with  him  :  Arthur  v.  Barton  (c\ 
Johns  V.  Simons  (d).     A  person  who  deals  with  the  captain 
as  agent  for  the  owner  does  so  at  his  peril.     Thus  if  the 
master  sells  the  cargo  when  there  is  no  actual   necessity 
for  such  sale,  the  purchaser  is  not  protected:  Freeman  v. 
TTie  East  India  Company  («).     The  goods  arc  not  liable  to 
any  chai^ge  beyond  the  amount  of  the  freight. 

Then,  as  to  the  cross-action,  Messrs.  Gibbs  are  not  liable 
for  not  loading  a  cargo  of  470  tons,  because  in  the  charter- 
party  the  quantity  is  not  warranted  to  be  470  tons.     Both 


(a)  3  Rob.  258.  See  also  Ben- 
son  v.  Chapman^  2  H.  L.  720; 
The  AfercuriuSf  1  Rob.  84. 

(h)  ]   Exch.  537.     In   error, 


3  Exch.  644. 

(c)  6  M.  &  W.  138. 

(d)  2  Q.  B.  425. 

(e)  5  B.  &  Aid.  617. 
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cargo  in  the  sense  in  which  fish  or  fruit  is  said  to  be  so.] 
It  was  liable  to  injury  from  weather.  If  the  charter-party 
was  reasonable,  then  the  subsequent  contract  was  reason- 
able, for  the  owner  of  the  goods  would  have  been  liable  for 
not  filling  up  the  vessel,  and  it  was  a  prudent  course  of  the 
captain  to  save  him  this  responsibility,  and  for  that  purpose 
to  ^ve  a  lien  on  the  cargo. 


Cleasby,  in  reply. — If  the  description  of  the  cargo  as 
470  tons  was  false  to  the  knowledge  of  the  master  of  the 
**  Oriente,**  the  owner  of  the  cargo  is  not  responsible  for 
that :  Story  on  Agency,  &  69.  The  captain  cannot  bind 
the  owners  of  the  cargo  by  a  charter-party,  unless  it  is  shewn 
that  there  were  no  other  means  of  forwarding  the  cargo. 
Barker  v.  W%ndle{a)  shews  that  the  words  **470  tons  more 
or  less^  are  not  a  warranty. 

Cur.  adv.  vuU. 


The  judgment  of  the  Court  in  the  above  cases  was  now 
delivered  by 

Pollock,  C.  B* — (after  stating  the  facts  as  above  set 
forth). — On  the  argument  all  the  authorities  existing,  or 
indeed  as  we  believe  bearing  at  all  upon  the  question,  were 
cited.  The  well  known  case  of  The  Gratitudine(b)  and 
that  of  Duncan  v.  Benson  (c)  were  fully  referred  to,  but  it 
was  agreed  by  both  the  learned  counsel  that  there  was  very 
little  existing  authority  in  English  law  upon  the  subject, 
and  that  the  case  of  Shipton  v.  Thornton  {d)  and  a  section  of 
Abbott  on  Shipping,  page  323,  6th  edition  («),  are  the  most 
material  and  the  most  directly  bearing  upon  it 


(a)  6  E.  &  B.  675. 
\b)  3  Rob.  240. 
(c)  1  Ezch.  587. 


((0  9  A.  &  E.  314. 
(e)  Part  4,  c.  5,  s.  3,  page  301,  9th  ed. 
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The  question  is  one  of  great  difficulty  and  has  led  to 
niidi  difference  of  opinion  amongst  the  most  eminent  foreign 
writers  on  jurisprudence ;  but  it  is  more  especially  so  in 
the  law  of  England  which  regards  with  extreme  jealousy  the 
permitting  any  man  to  be  bound  by  the  contract  or  act  of 
another,  except  where  direct  and  express  authority  is  given 
to  him.  In  the  present  and  similar  cases,  a  merchant  has 
loaded  on  board  a  ship  a  cargo  upon  a  contract  that  it  is  to 
be  conveyed  in  that  ship  from  the  port  of  loading  to  the 
port  of  discharge ;  and  a  provision  is  contained  in  the  con- 
tract that  the  shipowner  is  to  be  excused  from  so  doing  if 
prevented  by  certain  perils  mentioned  in  it  A  master  is 
placed  in  command  of  the  ship  over  whose  appointment 
the  merchant  has  no  influence  or  control;  One  of  the 
perils  occurs  in  the  course  of  the  voyage  which  according 
to  the  contract  excuses  the  shipowner  from  conveying  the 
cai^  further,  but  the  master  instead  of  acting  upon  it 
determines  to  forward  the  cai^  by  another  ship,  of  which 
the  merchant  knows  nothing,  and  in  regard  to  which  he 
has  no  opportunity  of  exercising  any  selection  or  choice. 
The  question  is,  what  contract,  if  any,  the  master  can  make 
obligatory  upon  the  merchant  in  regard  to  the  conveyance 
by  the  substituted  ship  when  the  merchant  has  an  agent,  or 
a  house  of  business,  to  the  knowledge  of  the  master,  at  the 
intermediate  port  into  which  the  ship  has  put  in  distress  ? 
Can  he,  without  communication  with  them  or  giving  them 
the  option  of  receiving  the  cargo  there,  put  it  on  board 
another  ship  and  forward  it  to  the  port  of  discharge  ?  We 
are  not  aware  of  any  authority  in  the  English  law  in  which 
the  master  is  said  to  have  such  powers.  In  Shipton  v. 
Thornton^  Lord  Denman,  in  delivering  the  judgment  of  the 
Court,  only  put  the  case  "  where  the  shipowner  or  master 
has  no  opportunity  of  consulting  the  freighter;"  and  in  the 
section  in  Abbott  on  Shipping  before  referred  to,  the  learned 
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author  says :  *^  The  merchant  should  be  consulted  if  pos* 
sible''(a).  In  the  present  case  the  plaintiffis  had  an  agent  at 
Valparaiso,  and  indeed  it  would  seem  that  a  branch  of  the 
house  carrying  on  business  in  the  same  name  was  established 
there ;  and  it  is  stated  in  the  case,  that  although  all  the 
parties  knew  this,  no  reference  or  communication  whatever 
was  made  to  them. 

Again,  has  the  master  authority  to  contract  that  the 
merchant  shall  pay  a  rate  of  freight  higher  than  that 
originally  stipulated  ?  In  the  present  case  the  rate  of 
freight  by  the  ^'Oriente''  is  not  stated,  but  we  have  no 
doubt  that  the  rate  of  freight  demanded  and  paid  under 
protest,  which  was  nearly  71  per  ton,  was  considerably 
higher  than  the  original  rate  of  freight  by  the  **  Oriente  ?" 
Again,  has  the  master  authority  to  bind  the  merchant  by 
a  charter-party,  contracting  not  merely  for  the  conveyance 
of  the  cargo  but  for  dead  freight,  or  is  his  authority  con* 
fined  to  loading  the  goods  on  board  the  substituted  ship 
under  the  ordinary  contract  by  a  bill  of  lading? 

Many  other  difiScultics  will  readily  suggest  themselves 
to  any  one  who  has  considered  the  subject;  but  upon  the 
question  in  the  present  case  we  are  all  of  opinion  that  the 
master  of  the  *' Oriente*'  had  not  authority  to  bind  the 
plaintiffs  to  pay  the  freight  mentioned  in  the  bill  of  lading. 
He  had  made  a  charter-party  at  the  rate  of  5L  2s.  ScL  per 
ton  for  freight,  containing  a  stipulation  as  to  the  loading  a 
full  cargo.  All  the  guano  was  put  on  board,  and  no  more 
was  forthcoming.  The  consequence  was,  that  a  right  in  the 
nature  of  a  chose  in  action  had  arisen  against  the  person  who 
was  bound  by  the  charter.  On  this  state  of  things  we  are 
of  opinion  that  the  master  had  not  authority  to  substitute 
or  create  against  the  plaintifis  (assuming  them  to  be  liable 
CD  the  charter)  a  lien  upon  the  cargo  in  respect  of  this 

(a)  Fart  4,  c.  6^  1.  $,  p.  304,  9th  ed. 
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chose  in  actioD,  or  in  other  words  to  create  a  lien  for  dead 
freight  We  think  that  the  plainti£&  are  not  shewn  to  be 
liable  for  anything  beyond  the  freight  mentioned  in  the 
charter-party,  which  was  the  current  rate  of  freight  at  the 
time  at  Valparaiso,  and  are  therefore  entitled  to  recover 
back  the  further  sum  which  they  were  compelled  to  pay 
under  the  circumstances  mentioned  in  the  case. 

As  to  the  case  of  Grey  and  Others  v.  Gibbs  and  Others^  we 
are  very  strongly  inclined  to  be  of  opinion  that  the  master 
of  a  ship  has  not  authority,  under  such  circumstances  as 
the  present,  to  charter  a  ship  and  bind  the  merchant  to 
provide  a  full  cargo,  or  in  other  words,  for  the  payment 
of  dead  freight.  If  he  has  such  authority,  what  is  the  limit 
to  it  ?  Can  he,  when  the  goods  of  the  merchant  are  suffi- 
cient to  fill  the  ship  to  the  extent  of  one-half  or  three-fourths 
capacity,  enter  into  a  contract  obligatory  upon  the  merchant 
to  pay  for  the  unoccupied  space  ?  It  may  be  that  the  master 
^A  a  disabled  ship  has  power  to  send  forward  the  cargo  to 
the  port  of  discharge  by  another  ship,  and  upon  that  taking 
place  which  would  be  a  performance  of  the  contract  if  the 
original  ship  had  arrived  in  safety,  the  master  or  owners 
may  be  entitled  to  the  freight  originally  contracted  for ; 
the  conveyance  of  the  cargo^  by,  and  the  right  and  true 
delivery  from  the  substituted  ship  being  deemed  a  sub- 
stantial performance  of  the  voyage,  and  equivalent  to  the 
conveyance  by,  and  right  and  true  delivery  from  the  original 
ship.  But  we  think  in  this  case  that  all  which  by  the 
charter-party  was  contracted  to  be  loaded  was  the  cargo  of 
the  "  Oriente."  The  words  of  the  charter-party  are,  **  the 
cargo  put  on  board  the  hulk,  forming  the  cargo  brought  to 
Valparaiso  by  the  **  Oriente,"  being  470  tons  of  guano,  more 
or  less."  It  is  clear  from  the  charter-party  itself,  and  proved 
beyond  all  doubt  by  the  evidence,  that  the  cargo  was  repre- 
sented to  be  470  tons  at  the  least ;  but  we  do  not  think  there 
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is  a  warranty  to  this  effect.  If  there  be  no  warranty,  the 
only  liability  which  could  exist  would  be  for  a  false  and 
firaudolent  representation ;  this  is  not  alleged  to  have  been 
the  case,  for  the  statement  of  the  captain  of  the  '^Oriente" 
is  admitted  to  have  been  an  honest  one  :  but  if  it  were  not, 
the  defendants*  Messrs.  Gibbs,  would  not  be  responsible  for 
it.  There  is  no  authority  or  principle  for  holding  that  the 
owners  of  cargo  are  under  such  circumstances  liable  for  a 
fidse  and  firaudulent  representation  by  the  master. 

The  result  therefore  is,  that  the  verdict  is  to  be  entered 
for  the  plaintifis  in  the  first  action  for  645/1  15«.,  with 
interest  firom  the  18th  of  August,  1855,  on  the  issue  on  the 
first  count ;  and  that  as  to  other  issues  the  jury  be  dis- 
chai^d ;  and  as  to  the  second  action  that  the  judgment  be 
for  the  defendants. 

Verdict  to  be  entered  for  the  plaintifls 
in  the  first  action ;  for  the  de- 
fendants in  the  second. 


il/ay8. 


After  aeiQte 
bai  been  re- 
ferred to  arbi- 
tration by  a 
Judge,  under 
the  3rd  section 
of  tbe  Common 
Law  Procedure 
Act,  1854,  the 
Court  has 
power  to  amend 
the  particulars 
of  demand. 


GiBBs  t;.  Knightly. 

X  HIS  cause  had  been  referred  to  a  master  of  this  Court  by 
a  Judge^s  order  made  under  the  3rd  section  of  the  Common 
Law  Procedure  Act,  1854.  Tbe  partie^s  having  appeared 
by  their  counsel  before  the  master,  he  thought  that  the 
particulars  of  demand  should  be  amended,  and  suggested 
that  the  plaintiff  should  apply  to  a  Judge  at  Chambers,  to 
make  the  amendment.  A  summons  having  been  taken  out 
for  that  purpose,  the  parties  appeared  before  ChaimeU^  B., 
who  desired  that  the  application  might  be  made  to  the 
Court. 

Griffits  having  now  moved  accordingly. 
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Saymond  shewed  cause  in  the  fint  mstance. — The  Court 
lias  DO  power  to  amend  the  particulars  of  demand.  In 
Muryan  v.  Tarte(fl)  it  was  decided,  that  where  a  cause  is  v. 

:>eiened  to  arbitration  withoat  power  of  amendment  a  ^'"^''- 
Judge  has  no  power,  except  by  the  consent  of  the  parties, 
to  order  the  particulars  of  demand,  specially  indorsed  on 
the  writ,  to  be  altered  by  increasing  the  amount  of  one  of 
the  items.  That  would  be  conclusive  if  this  had  been  a 
reference  by  the  consent  of  the  parties.  [PoUock^  C.  R — 
The  foundation  of  that  decision  is,  that  the  parties  having 
consented  to  one  thing,  the  Court  could  not  make  them  con- 
sent to  another.  My  brother  BramweU  suggests  that  the 
defendant  might  say — **  Non  hsec  in  foedera  veni.'^  The 
7th  section  of  the  Common  Law  Procedure  Act,  1854> 
provides  that  **  the  proceedings  upon  any  such  arbitration 
as  aforesaid  shall,  except  otherwise  directed  hereby  or  by 
the  submission  or  document  authorizing  the  reference,  be 
conducted  in  like  manner,  and  subject  to  the  same  rules 
and  enactments  as  to  the  power  of  the  arbitrator  and  of  the 
Court,  &c.,  as  upon  a  reference  made  by  consent,**  &c.  A 
Judge  has  no  power  to  direct  a  reference  except  under  the 
statute,  and  subject  to  the  limitations  in  the  7th  section. 
It  is  clear  that  the  master  has  no  power  to  amend.  [iW- 
loeky  C.  B. — We  might  set  aside  the  order  of  reference,  and 
then,  after  making  the  amendment,  refer  the  cause  back 
to  the  arbitrator.]  The  amendment  can  only  be  made 
on  payment  of  costs. 

Pollock,  C.  B. — We  are  all  of  opinion  that  the  amend- 
ment ought  to  be  made.  The  Master  will  dispose  of  the 
costs  of  the  amendment  and  of  this  application. 

Martin,  B.,  concurred. 

(a)  U  Exeh.  S2. 
D  2 
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BftAMWKLL»  Bw — In  the  case  cited,  if  an  action  had  been 
brought  on  an  award  made  after  the  amendment,  the  deda- 
ration  must  ha^e  alleged  that  the  phuutiff  and  defendant 
mutually  agreed  to  refer  the  matters  in  respect  of  which 
the  award  was  made ;  but  that  allegation  could  not  have 
been  proved.     Here  there  is  no  such  difficulty. 


CBANHKI.L,  B.,  concurred. 


Rule  abeolute. 


Afay4. 


lo  order  to 
render  a  com- 

C'ltion  after 
kmptcy, 
made  onder  the 
2:K>th  section 
of  tbe  Bank- 
rupt I^aw  Con* 
•ofidation  Act, 
1849,  and  ac 
ceptedby 
nine-tenths  in 
number  and 
?alue  of  the 
creditors,  bind- 
ing on  those 
creditors  who 
have  not  exe- 
cuted it,  tbe 
offer  of  com- 
po«itton  must 
IM  made  to  all 
the  creditors, 
and  not  to  those 
only  who  ete- 
cute  the  deed. 
Semble,  that 
the  offer  must 
be  of  a  com- 
position by  a 
money  pay* 
ment,  and  not 
by  bills  of 
exchange. 


Taylor  v.  Pearse. 

JLIECL  A  RATION  by  indorsee  against  acceptor  of  a  bill 
of  exchange. 

Plea, — That  the  defendant,  a  trader,  had  become  banknipt 
(setting  out  all  the  proceedings  under  his  bankruptcy  down 
to  and  including  the  last  examination);  that  after  such  last 
examination  all  meetings,  notices  and  things  were  held, 
given,  done  and  existed  necessary  to  entitle  the  defendant 
to  call  and  hold  the  meeting  hereinafter  mentioned,  and 
that  thereupon  afterwards,  and  after  he  had  so  passed  his 
last  examination,  the  defendant  called  a  meeting  of  his 
creditors,  &c.,  whereof,  and  of  the  purport  whereof,  twenty- 
one  days*  notice  were  given  in  the  London  Gazette,  ac- 
cording to  the  true  intent,  &c.,  and  such  meeting  was  held 
at  the  time  and  place,  and  in  all  respects  according  to  the 
said  last  mentioned  notice:  and  that  at  such  meeting 
the  defendant,  and  one  P.  Pearse,  then  made  an  offer  of 
composition  within  the  true  intent,  &c.,  and  offered  and 
agreed  to  pay  to  the  creditors  of  the  defendant  respectively, 
the  sum  of  3s.  6d.  in  the  pound  on  the  amount  of  their 
del)ts  respectively,  and  nine-tenths  in  number  and  value  of 


Tatlor 
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the  creditors,  assembled  at  such  last  mentioned  meeting,        1857. 
agreed  to  accept  the  same ;  that  thereupon  another  meeting 
for  the  purpose  of  deciding  upon  such  offer  was  appointed  «. 

to   be  holden  according  to  the  provisions,  &c.,  whereof 
notice  was  duly  given,  which  second  meeting  was  held  at 
the  time  and  place  mentioned,  and  according  to  the  said 
notice  and   the  said   statute;    and   that  at  such  second 
meeting  nine-tenths  in  number  and  value  of  the  creditors 
then  being  present  at  such  second  meeting  did  also  agree 
to  accept  such  offer ;  that  thereupon  their  acceptance  of 
the  said  offer  having  been  duly  testified  in  writing,  and  all 
sums  by  the  Court  directed  to  be  paid  having  been  paid 
and  discharged,  the  Court,  upon  the  petition  of  the  defend- 
ant, by  its  order  made,  &c,  and  sealed,  &c.,  after  reciting, 
&C.  (setting  out  the  petition  of  the  defendant),  did  order 
that  the  petition  for  arrangement,  filed  by  the  defendant, 
should  be  dismissed,  and  that  the  adjudication  of  bankruptcy 
should  be,  and  it  thereby  was,  annulled ;  that  the  plaintiff 
remained  the  holder  of  the  said  bill  of  exchange  during  all 
the  time  the  several  proceedings  in  this  plea  were  taken, 
and  that  all  things  have  occurred  necessary  to  render  the 
said  order  valid  and  effectual,  and  to  render  the  acceptance 
of  the  composition  so  agreed  to,  binding  and  obligatory  upon 
the  plaintiff:    that  the  defendant  and  the  said  P.  Pearse 
have,  and  each  of  them  hath,  always  been  ready  and  will- 
ing to  pay  to  the  plaintiff  the  said  composition  of  Ss.  6d.  in 
the  pound  on  the  amount  of  his  claim,  that  the  said  com- 
position thereon  amounts  to  the  sum  of  17L  lOs,  and  no 
more,  and  the  defendant  now  brings  into  Court  here  the 
said  sum  of  17/.  lOs.  ready  to  be  paid  to  the  plaintiff  if  he 
will  accept  the  same. 

Replication. — That  the  offer  of  composition  was  as  fol- 
lows : — **  In  the  Court  of  Bankruptcy,  in  the  matter  of  L.  B. 
Pearse,  a  bankrupt.    Offer  of  composition  by  P.  Pearse  and 
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the  bankrupt  to  the  creditors,  &c.  Memorandum  of  agree- 
ment, made  this  2l8t  day  of  July,  1856,  between  P.  Pearse 
of  the  first  part,  L.  B.  Pearse,  the  bankrupt,  of  the  second 
part,  and  the  several  persons  whose  names  are  hereunder 
written  of  the  third  part,  witnesseth  that  in  consideration 
of  the  natural  love  and  affection,  &c.,  and  for  other  con- 
siderations herein  appearing,  it  is  hereby  mutually  agreed, 
&C.  First.  P.  Pearse  and  L.  B.  Pearse  are,  at  their  own 
expense,  to  take  the  necessary  steps  to  procure  the  adjudi- 
cation to  be  annulled,  and  the  parties  hereto  of  the  third 
part  are  to  sign  any  consent,  petition  or  other  document 
which  may  be  required  for  that  purpose  on  or  before  the 
15th  day  of  October  next.  Second.  In  case  the  adjudication 
be  annulled  on  or  before  the  15th  day  of  October  next, 
P.  Pearse  is  to  pay  to  the  parties  hereto  of  the  third  part, 
on  the  20th  of  October,  a  composition  of  3s.  6d.  in  the 
pound  upon  the  amount  of  the  debts  due  to  them  respect- 
ively, which  the  persons  hereto  of  the  third  part  are 
respectively  to  accept  in  satis&ction  of  such  debts.  Third. 
P.  Pearse  and  L.  B.  Pearse  are,  on  or  before  the  14th  of 
Ai^ust,  to  deposit  with  the  solicitor  to  the  assignees, 
Cmt  the  parties  hereto  of  the  third  part  the  composition 
upon  whose  debts  shall  amount  to  lOL  and  upwards,  bills 
of  exchange  for  the  amount  of  the  composition  to  be 
drawn  by  L.  B.  Pearse  on  and  accepted  by  P.  Pearse, 
payable  to  the  said  respective  creditors  or  order  on  the 
Slst  of  October.  In  case  the  adjudication  shall  be  annulled 
as  aforesaid,  the  bills  of  exchange  are  to  be  delivered  by 
the  said  solicitor  to  the  parties  hereto  of  the  third  part 
reflectively,  but  in  case  the  bankruptcy  shall  not  be  an- 
nulled as  aforesaid,  the  bills  of  exchange  are  to  be  returned 
to  P.  Pearse.  Fourth.  If  the  bills  of  exchange  shall  not 
be  80  deporited,  thb  agreement  to  be  void.  Fifth.  The 
acceptance  of  the  compontion  is  to  be  subject  to  the  pay- 
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1857.       their  knowledge,  unless  they  watch  the  announcements  in 

^^^^y^^      the  Gazette.     First,  there  is  no  offer  of  composition  to  the 
Tatlob  t  1 

V.  creditors  generally,  but  only  to  those  creditors  who  execute 

the  deed.  iChannell,  B. — That  question  was  very  much  con- 
sidered in  the  case  of  Larpent  v.  Bibby  (a).]  Secondly, 
P.  Pearse  was  only  bound  to  pay  if  the  bankruptcy  was 
annulled  on  or  before  the  15th  of  October;  time  therefore 
was  of  the  essence  of  the  contract.  Thirdly.  The  agree- 
ment was  to  be  void  if  bills  were  not  deposited;  that 
means  void  at  the  election  of  the  creditors  or  any  of  them. 
The  plaintiff  had  no  means  of  getting  his  money  under 
this  offer  of  composition.  [Martin^  B. — Can  nine-tenths 
of  the  creditors  present  at  these  meetings  bind  the  rest  to 
accept  a  composition  paid  by  bilk  of  exchange  ?]  AUcard 
v.  Wesson  (b)  shews  how  strictly  the  requisitions  of  the 
statute  must  be  complied  with  in  order  to  bar  the  rights  of 
creditors. 

J.  Brown,  contra. — The  object  of  s.  230  is  to  enable 
a  bankrupt  after  his  bankruptcy  to  compound  with  his 
creditors.  Here  the  fiat  has  been  annulled  by  an  act  of 
the  Court  (c),  and  therefore  the  defendant  has  lost  the  pro- 
tection of  his  bankruptcy.  The  legislature  must  be  taken 
to  have  known  that,  in  a  majority  of  cases  where  there  is  a 
composition,  part  of  the  composition  is  paid  in  bills  of 
exchange.  It  is  not  unreasonable  that  the  resolution  of  so 
large  a  majority  of  the  creditors  present  at  two  successive 
meetings  should  bind  those  creditors  who  do  not  take  the 
trouble  to  attend,  whatever  be  the  arrangement  they  may 
choose  to  make.  [Brctmwett,  B. — If  this  section  is  to  be  con- 

(a)  5  H.  L.  481.  that  the  order  had  passed  as  a 

{b)  7  Exch.  753.      Id  error,  matter  of  form,  and  that  the  at- 

8  Exch.  260.  tention  of  the  commissioner  had 

(c)  It  was  stated  bj  Hugh  Hill  not  been  called  to  it. 
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Charlotte  Shilumo,  Administratrix  of  Jameb  SHiLLOfa, 
Jfra79.  V,  The  Acx^dental  Death  Insurahce  Company. 

Tonaeiioii,  DECLARATION  by  the  plaintiS;  as  administratrix  of 

Sz  of  JL^"  James  Shilling,  on  a  policy  of  insoranoe,  by  which  the 

J^^^JJ^^^  defendants,  in  consideration  of  6i  15*.  paid  to  the  Com- 

ij^^l^  pany  by  James  Shilling,  agreed  with  James  Shilling  that  if 

agreed  with  he  should  Suffer  or  receive  any  bodily  injury  from  any  acci- 

J.  8.  to  pay  to  i  x  i^ 

Ut  ezecoton     dent  or  violence,  on  or  before  the  11th  of  June,  1857,  that, 

3000l.oohis  .       ^ 

deatk,tlie  Subject  to  certain  ccmditions,  the  capital  of  the  Company 

pleaded  that  diould  be  liable  to  pay  to  the  insured,  his  executors  or 

mtJabyV!?.  a^Hiinistrators,  in  case  the  violence  should  cause  his  death, 

y  S*blSfor^  *®  ®°™  ^  2000/1,  &c  ;  and  that  while  the  policy  remained 

J^*2* "*  in  full  force  James  Shilling  was  acddentally  drown€*d,  &c. 

Deiieat  of  x  •  o«  

and  not  for  the       Plea. — That  the  said  policy  of  insurance  was  in  truth  and 

nae  or  ooae- 

comtoT J.  a;  in  fiu^t  made  and  effected  by  one  Thomas  Shilling  in  the 

that  T.  8.  had 

Dotaoyiatereit  name  and  on  the  pretended  behalf  of  the  said  James 
J.  &, and  that  Shilling;  but  for  the  use,  benefit  and  on  account  and  behalf 
tH^^iP^  of  the  said  Thomas  ShiUing  himself,  and  not  for  the  use, 
to^  ^vAeJ  benefit  or  on  account  of  the  said  James  Shilling ;  and  the 
wbcrebjr  the      ^^  Thouias  Shilling  had  not  at  the  time  of  makinir  the 

policjiratToid.  ^  ^ 

Held  a  good      gaid  policy,  nor  before  nor  at  the  death  of  the  said  James 

plea. 

Shilling,  any  interest  in  the  life  of  the  said  James  Shilling, 
and  that  the  said  policy  was  a  gaming  or  wagering  policy 
contrary  to  the  statute  in  such  case  made  and  provided, 
whereby  the  said  policy  was  and  is  wholly  null  and  void. 
Demurrer  and  joinder  therein. 

Ltuhy  in  support  of  the  demurrer. — A  wife  who  procures 
her  husband  to  insure  his  life  may  pay  the  premiums ; 
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accidkntal 
Death 

iKSlTBAirOI 
COMPAVT. 


pay  the  premiums,  and  that  the  father  should  leave  the  sum 
insured  to  the  sou  by  his  will  The  plea  should  have  gone 
on  to  aver  that  the  policy  was  made  without  the  knowledge 
or  consent  of  James  Shilling. 

Raymond^  who  appeared  in  support  of  the  plea,  was  not 
called  on. 

Pollock,  C.  B. — We  are  all  of  opinion  that  this  is  a 
good  plea  under  the  14  Geo.  3,  c  48,  s.  2.  It  avers  the 
existence  of  a  state  of  things  which^  if  proved,  would  dis- 
entitle the  plaintiff  to  recover.  It  appears  that  the  policy 
was  not  in  fact  the  policy  of  the  person  whose  name 
appears  on  the  face  of  it  as  being  the  person  interested,  or 
made  for  his  benefit  It  therefore  comes  within  the  prohi- 
bition contained  in  the  second  section  of  the  act  There 
must  be  judgment  for  the  defendants. 

Martin,  B. — I  am  of  the  same  opinion.  The  obvious 
meaning  of  the  plea  is,  that  Thomas  Shilling  went  to  the 
office  of  the  defendants,  pretending  that  he  was  authorized 
by  James  Shilling  to  effect  a  policy  on  his  account,  when 
in  fact  he  had  no  such  authority,  but  really  effected  it  for 
his  own  benefit.  This  is  exactly  what  the  statute  was 
intended  to  prohibit,  viz.,  that  one  man  should  effect  a 
policy  on  the  life  of  another  not  having  an  interest  in  such 
life.  If  the  facts  suggested  by  Mr.  Lush  are  the  true  facts 
of  this  case,  I  think  that  the  plea  would  not  be  proved,  and 
that  the  policy  would  in  effect  be  the  policy  of  James 
Shilling. 


Bramwell,  B. — I  am  of  the  same  opinion.  This  is  a 
policy  made  on  account  of  Thomas  Shilling,  who  had  no 
interest  in  the  life  of  James  Shilling.     Mr.  Lush  says  that 
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1857.       <uid  was  the  occupier  of  certain  botiaes  or  tenementa»  called 

\^^^^^      the  Minerva  Works,  m  the  said  boroogb,  and  whilst  the 

V.  plainti£F  'continned  to  be  anch  inhabitant  and  occupier  to 

Stjuidbbidob.     ,  '   ^  '^     ^ 

wity  &c,  divers  laige  quantities  of  dust,  ashes  and  rubbish 
had  accumulated  at  the  said  works  of  the  plainti£P  within 
the  said  borough,  and  within  the  limits  of  the  said  act  of 
parliament,  the  said  dust,  ashes  and  rubbbh  not  having 
been  kept  or  required  for  the  purpose  of  manure,  of  all 
which  several  premises  the  said  council  then  had  notice. 
And  the  plaintiff  then,  by  a  certain  notice  in  writings 
requested  the  council  to  cause  the  said  dust,  ashes  and 
rubbish  so  accumulated  at  the  works  of  the  plaintiff  to  be 
carried  away  and  removed  from  the  same,  and  although  a 
reasonable  time  had  elapsed,  nevertheless  the  council 
knowingly,  wrongfully  and  wilfully,  and  in  violation  of  the 
duty  imposed  upon  them  by  the  said  act  of  parliament, 
suffered  the  dust,  ashes  and  rubbish  to  remain  and  be 
accumulated  in,  upon  and  about  the  works  of  the  plaintiff, 
and  wholly  refused  to  carry  away  and  remove  the  same,  the 
same  then  being  a  nuisance  to  the  plaintiff,  whereby,  &c. 

Plea. — That  before  and  at  the  time  when,  &c,  the 
plaintiff  was  possessed  of  a  manufactory  and  works,  to  wit 
the  Minerva  Works  in  the  decliu*ation  mentioned,  in  and 
upon  which  he  carried  on  a  manufacture,  to  wit  the  manu- 
fiEicture  of  spades  and  edge  tools,  and  in  the  course  and  for 
the  purpose  of  which  manu&cture  he  had  theretofore 
used  large  quantities  of  coal,  slack  and  other  combustible 
materials,  and  which  in  the  course  and  for  the  purpose  of 
which  said  manufacture  he  had  caused  to  be  converted  into 
ashes,  dust  and  rubbish,  and  had  also,  otherwise,  in  the 
course  of  and  for  the  purposes  of  the  said  manufacture, 
made  and  produced  laige  quantities  of  other  dust,  ashes 
and  rubbish,  and  all  which  said  dust,  ashes  and  rubbish 
he  had,  before  the  committing  of  the  said  grievances, 
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qoestion,  in  die  Tcmiis  Improfement  Clapges  Act,  is  to  mafce 
proTiaoD  for  the  lemoral  of  all  tbe  dost,  ashes  and  robUih 
made  in  the  towns  to  whidi  the  Act  is  to  be  a{^ilied.  The 
words  in  the  90th  section  are,  <<that  the  dost,  ashes  and 
rubbish  which  the  comniiasioners  shaU  cause  to  be  coDeclad 
and  carried  away  firom  the  houses  or  elsewhere  within  the 
limits  shall  be  the  property  of  the  commisaonerB.**  By  die 
92nd  section  the  commissioners  may  require  the  oocopicn 
of  Aoacsef  or  tememenis  to  deposit  their  dust  in  oonvenieocei 
to  be  provided.  The  95th  section  empowers  the  commo- 
sioners  to  appoint  scavengers  for  removing  duMi,  oAUf 
rubbuh  and  fUk  firom  the  streets  and  from  the  Aoactei  ead 
tettementM  therein*  The  96th  secdon  enacts^  that  eveiy 
occupier  of  any  building  or  land  who  refuses  to  permit  tbe 
scavengers  to  remove  dirt,  ashes,  or  rubbish  shall  be 
liable  to  a  penalty.  It  is  evident  from  a  comparison  of 
these  sections  that  the  word  tenement  is  used  in  a  very 
large  sense.  The  57th  section  of  the  Birmingham  Im- 
provement Act,  1851,  provides  that  **  the  several  daoses 
of  the  Towns  Improvement  Clauses  Act,  numbered  87y 
90,  92,  95  and  96,  &c,  shall  not  extend  to  any  lands  used 
as  arable,  meadow  or  pasture  land  only,  or  to  woodlands  or 
market  gardens,  garden  allotments  or  nursery  grounda^  or 
to  any  buildings  or  deposit  on  such  lands."  That  exception 
shews  what  is  the  sense  in  which  the  word  tenement  is 
used  in  section  87;  ''Exceptio  probat  regulam.''  Sec- 
tion 32  of  the  Birmingham  Improvement  Act  speaks  of  a 
factory  under  the  general  term  "house.''  Under  the 
57  Geo.  3,  c.  xxix.,  ss.  69^  60,  which  is  the  Act  in  force  in 
London  on  this  subject,  two  cases  have  occurred  in  which  no 
doubt  appears  to  have  been  entertained  as  to  the  right  and 
duty  of  the  scavengers  to  remove  dust,  ashes  and  rubbbh 
from  manufactories.     In  Filbey  v.  Combe  (a)  it  was  held 

(fl)  2  M.  &  W.  677. 
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that  the  scavengers  were  not  entitled  to  the  partially  con- 
sumed ashes  of  a  brewhoiise,  which  the  brewer  was  in  the 

habit  of  using  for  heating  water  to  cleanse  his  casks.     In  «*. 

7^  Staitdbbidgs. 

Iaod  v.  Dodd  (a)  it  was  held  that  they  were  not  entitled  to 

the  refuse  from  the  ash  pit  of  a  brass  founder,  which  he 

was  in  the  habit  of  giving  to  his  apprentices,  who  sold  it  to 

the  brass  refiners,  such  refuse  containing  some  brass,  and 

being  of  some  commercial  value. — Then  it  is  said  that  the 

plaintiff  was  not  an  inhabitant     The  word  inhabitant  may 

mean  a  person  residing  within  the  borough,  or  it  may  mean 

an  occupier:  Rex  v.  Hall  (ft).      Here  the  context  clearly 

shews  that  the  word  is  used  in  the  sense  of  occupier.     The 

proviso  at  the  end  of  the  87th  section  is  that  the  ** occupier" 

may  keep  soil,  &c.,  made  on  his  own  premises,  so  as  not  to 

be  a  nuisance.     Sections  92  and  96  are  in  fiivour  of  this 

construction.    Many  houses  are  not  used  as  residences,  and 

yet  it  is  clear  that  the  enactment  must  have  been  intended 

to  benefit  the  occupiers  of  such  places. 

Sir  F,  Thetiger  (with  whom  were  Macaulay^  HayeSy 
Serjt,  and  Field),  for  the  defendants. — The  word  tenement 
is  not  used  in  the  large  sense  contended  for  by  the  plaintiff. 
[Martiuy  B. — It  may  have  been  inserted  for  the  purpose 
of  including  the  yard  or  garden  usually  occupied  with 
a  dwelling-house.]  It  is  a  rule  of  construction  that,  where 
general  words  occur  in  an  act  of  parliament  after  others 
of  a  more  limited  construction  they  shall  be  taken  not 
to  extend  beyond  the  words  which  precede  them.  The 
word  may  be  used  in  the  sense  of  small  dwelling- 
houses  :  Bex  V.  Manchester  and  Salford  Waterworks  Com- 
pany {c\  Rex  V.  Moseley  (rf).     The  96th  section  does  not 

{a)  1  Exch.  845.  11  Exch.  1. 

(6)  He  referred  also  to  Tayhr  (c)  1  B.  &  C.  630. 

y.  The  Crowkmd  Oas  Company,         (d)  2  B.  &  C.  226. 

VOU.   n.— N.  S.  E  EXCH. 
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1857.        extend  the  operation  of  the  87th.     The  word  "land,"  in 
"^^"^      the  96th  section,  may  relate  to  the  footways  mentioned  in 
V.  the  88th  section.     The  present  question  was  not  raised  in 

FUbey  ▼.  Combe  {a)  or  Law  v.  Dodd  {b).  [Mariinj  B. — 
Section  100  seems  to  be  the  provision  regulating  the 
removal  of  filth  firom  gardens  and  other  like  places.]  The 
plaintiff  was  not  an  inhabitant  or  occupier  within  the 
meaning  of  the  Act :  Rex  v.  Adlard  (c).  Rex  v.  The  Inhabir 
tants  of  North  Curry  (d). 

Montague  Smith  in  reply. — For  the  sake  of  public  conve- 
nience these  clauses  were  enacted  to  secure  the  removal  of 
all  rubbish  finom  places  near  to  which  persons  might  reside 
or  be  employed.  Merely  to  provide  for  the  removal  of 
dust  fixHn  dwelling-houses  would  not  have  been  suflScient 
for  that  purpose.  Section  100  provides  for  the  removal  of 
dung  retained  by  the  occupiers  of  houses  and  tenements 
under  the  proviso  in  section  87.  K  these  clauses  applied 
to  dwelling-houses  only,  the  exception  in  the  57th  section 
of  the  Birmingham  Act  would  have  no  meaning. 

Pollock,  C.  B. — I  am  of  opinion  that  there  must  be 
judgment  for  the  defendant  both  on  the  plea  and  replica- 
tion. The  plaintiff  contends  that  the  commissioners  are 
bound  to  remove  the  dust,  ashes  and  rubbish  from  his 
works.  The  substance  of  the  defendant's  plea  is,  that  the 
place  was  a  manufactory  of  spades,  and  that  in  the  process 
of  manufacture  large  quantities  of  coal  and  slack  were 
converted  into  dust,  ashes  and  rubbish;  that  no  part  of 
such  rubbish  arose  from  domestic  occupation,  and  that  by 
the  87th  and  following  sections  of  the  Towns  Improvement 
Clauses  Act  the  commissioners  are  not  bound  to  remove 

(a)  2  M.  &  W.  677.  (c)  4  B.  &  C.  772. 

(b)  1  Exch.  845.  (d)  4B.h  C.  953. 
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the  Tubbish  of  manafactories,  but  only  domestic  rubbish. 
We  are  of  (pinion  that  this  plea  is  good  The  replication 
18  that  the  plaintiff  was  an  inhabitant  of  the  works,  that  his 
flerrant  lived  there,  and  that  the  plaintiff  had  his  meals 
there,  and  therefore  he  had  a  right  to  have  the  rubbish 
removed.  The  replication  is  dearly  bad«  It  involves  the 
same  question  as  the  plea,  but  puts  the  right  of  the 
plaintiff  upon  the  ground  that  because  the  plaintiff  is  an 
inhabitant  therefore  he  is  entitled  to  have  all  his  rubbish 
carried  away.  We  must  put  a  reasonable  construction 
upon  this  act  of  parliament.  We  are  not  bound  to  give 
to  the  word  **  tenements"  the  large  construction  contended 
fisr  on  behalf  of  the  plaintiff.  Apart  from  the  case  of  Bex 
▼•  7^  Manchester  fFatenoarhs  Company  (a),  which  was 
cited  to  shew  that  the  word  may  be  used  in  a  limited  sense, 
it  is  a  general  rule  of  construction  that,  where  a  particular 
daas  is  spoken  of,  and  general  words  follow,  the  class  first 
mentioned  is  to  be  taken  as  the  most  comprehensive,  and 
the  general  words  treated  as  referring  to  matters  ejusdem 
generis  with  such  class.  Thus,  the  words  ^'boat,  barge  or 
other  vessel  ^  in  an  act  of  parliament  have  been  held  not 
to  include  ships,  which  are  vessels  not  ejusdem  generis  with 
boats  and  barges  (ft).  Here  it  would  be  unreasonable  to 
construe  the  word  tenements  in  the  larger  sense.  Mr.  Smith 
says  that  we  exclude  cases  where  persons  exercising  certain 
trades  create  more  dust  and  ashes  than  would  necessarily 
be  created  by  domestic  occupation.  But  it  is  clear  that 
the  commissioners  are  not  bound  to  remove  all  possible 
rubbish.  My  brother  Bramtoell  suggested,  that  if  a  person 
^ere  to  pull  down  his  house  the  commissioners  would  not 
he  bound  to  remove  the  rubbish  he  would  create.  So  if  a 
''^^A  were  to  dig  a  well,  or  sink  a  mine,  he  would  throw 

^^>    1 B.  &  C.  630,         (6)  And  lee  Evan$  q.  t.  v.  Stevens,  4  T.  R.  224. 

E  2 
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Stahdbridgb. 
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1857.        up  a  va$t  quantity  of  rubbish,  the  removal  of  which  was 
*J]^J[^      clearly  not  contemplated.     Though  we  hold  that  the  com- 
g       ••  missioners  are  not  bound  to  remove  manufacturing  rubbish, 

it  does  not  follow  that  they  would  not  be  bound  to  remove 
the  ashes  of  a  fire  ordinarily  used  for  domestic  purposes,  if 
it  was  occasionally  used  for  trade  purposes.  Here  it  is 
clear  that  the  bulk  of  the  rubbish  arose  from  the  fires  used 
for  the  manufacture  of  the  spades  and  edge  tools.  If  there 
was  any  domestic  rubbish  the  plaintiff  should  have  new 
assigned.  If  the  legislature  had  intended  that  the  rubbish 
from  manufactories  should  be  removed  by  the  commis* 
sionersy  they  would  have  used  words  larger  than  **  dust,  ashes 
and  rubbish."  A  meaning  may  be  given  to  the  word 
'^tenements"  by  construing  it  as  applying  to  cellars,  the 
letting  of  which  as  habitations  is  regulated  by  the  114th 
section  of  the  Towns  Improvement  Clauses  Act  I  do  not 
say  that  the  clause  does  not  apply  to  any  manufactory. 
Part  of  a  manufactory  may  be  used  as  a  dwelling-place. 
The  commissioners  may  be  bound  to  remove  the  dust 
arising  from  such  occupation,  and  ashes  of  the  fires  used 
for  cooking  the  victuals  of  the  inmates.  If  a  domestic  fire 
were  occasionally  used  for  manufactuing  purposes,  though 
the  quantity  of  dust  and  ashes  might  be  somewhat  increased, 
that  would  probably  not  affect  the  obligation  of  the  commis- 
sioners to  remove  the  ashes.  The  principle  "  de  miuimis 
non  curat  lex**  would  apply  in  such  a  case.  But  it  is  clear 
that  the  commissioners  are  not  bound  to  assist  manufacturers 
in  carrying  on  their  works. 

Martin,  B. — I  am  of  the  same  opinion.  Assuming  the 
declaration  to  be  sufficient,  as  at  present  I  think  it  is,  the  plea 
appears  to  me  to  answer  it.  The  averment  that  the  plaintiff 
was  not  an  inhabitant  of  the  works  is  immaterial.  It  appears 
that  the  d\ist,  ashes  and  rubbish  were  entirely  produced  by  the 
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^Consumption  of  coal  and  slack  in  the  manufactory.     This 

x^ubbish  was  not  likely  to  become  injurious  to  health,  but 

'i^as  only  a  moand  of  inoffensive  refuse.     I  think,  there-  «•• 

-.  ,        .  .    .  ,         ,  .      Stakdbridce. 

<ore,  tnat  the  commissioners  were  not  bound  to  remove  it. 

The  dust,  ashes  and  rubbish  which  they  are  bound  to 

i^move  are  such  as  arise  from  house  occupation — such  as  if 

sallowed  to  remain  would  be  likely  to  become  a  nuisance. 

The  heading  of  the  clauses  relating  to  this  matter  in  the 

Towns  Improvement   Clauses  Act,  1847,  is  "And  with 

respect  to  cleansing  the  streets.*'     Reading  that  with  the 

preamble  it  shews  that  the  object  of  these  clauses  was  the 

enforcing  of  measures  relating  to  the  cleansing  of  the  town, 

and  making  it  wholesome  for  the  inhabitants.     Looking  at 

the  100th  section  I  am  confirmed  in  that  impression.     In 

the  97th  section  there  is  a  penalty  on  persons  other  than 

the  commissioners  removing  any  ''night  soil,  dust,  ashes, 

rubbish  or  filth ;"  that  shews  what  is  the  kind  of  rubbish 

intended  to  be  removed.     The  96th  section  was  referred  to 

by  Mr.  Smiihj  but  it  merely  imposes  a  penalty  on  persons 

obstructing  the  scavengers  in  removing  such  dirt,  ashes 

and  rubbbh  as  they  are  authorized  to  do.     I  think,  however, 

that   the   occupation  of  a  manufactory   by  a  person  not 

residing  in  the  town  would  be  a  sufficient  inhabitancy  to 

entitle  the  owner  to  have  his  dust  removed,  if  the  dust  was 

such  as  the  commissioners  were  bound  to  remove.     The 

servant   may  have  been  a  mere  gatekeeper.     But  if  the 

plea  is  good  the  replication  affords  no  answer  to  it. 

Bramwell,  B. — I  am  of  the  same  opinion.  I  think  that 
the  plea  would  be  good  without  the  allegation  that  the 
plaintiff  was  not  an  inhabitant  of  the  works.  The  expres- 
sion in  the  87th  section,  '^  houses  and  tenements  of  the 
inhabitants  of  the  town  or  district,"  cannot  mean  that  per- 
sons who  reside  in  the  town  shall  be  entitled  to  have,  their 
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1867.       dust  and  ashes  removed  from  tenements  which  may  be  at 

^T^"*^"^      ten  miles  distance  from  the  town.     The  expression,  there- 

V.  fore,  may  be  taken  to  indicate  the  quality  of  the  booses  or 

Stavdbbidoi.  ■'        _  ,    .  .  u- 

tenements.     Putting  a  rational  interpretation  upon   tnis 

elause,  it  is  a  regulation  not  with  respect  to  persons  wbo 
inhabit  the  town,  bat  with  respect  to  tenements  within  it 
which  maj  be  inhabited.  The  words  comprehend  any 
description  of  tetiement  which  is  capable  of  being  inha- 
bited within  the  district,  such  as  manufactories  and  the 
like.  The  plaintiff  is  a  person  to  whom,  and  his  manufac- 
tory is  a  tenement  to  which,  thb  clause  applies.  The  only 
remaining  question  is,  whether  the  act  relates  to  dust, 
ashes  and  rubbish  of  the  description  mentioned  in  the  plen. 
I  should  be  reluctant  to  put  a  qualification  upon  words 
upon  any  notion  that  the  legislature  meant  something 
which  it  did  not  express.  But  we  are  constantly  com- 
pelled to  put  a  qualified  constniction  upon  general  words, 
and  it  seems  to  be  necessary  to  do  so  here.  It  is  impos- 
sible to  suppose  that  the  commissioners  are  bound  to 
remove  such  rubbish  as  would  arise  from  gas  works,  the 
digging  of  a  well,  or  the  pulling  down  of  a  house ;  and  the 
rubbish  arising  fix)m  the  fires  in  a  manufactory  appears  to 
me  to  be  of  the  same  character.  **  Dust,  ashes  and  rubbish" 
must,  therefore,  be  taken  to  be  used  in  a  limited  sense,  and 
to  mean  what  may  be  called  house,  occupation,  inhabitancy, 
or  domestic  rubbish.  Here  the  dust,  ashes  and  rubbish 
were  not  the  dust,  ashes  or  rubbish  arising  from  inha- 
bitancy, and  on  that  ground  I  am  of  opinion  that  the  plea 
is  good.  I  think  that  it  would  be  good  without  the  last 
allegation,  and,  therefore,  the  replication  is  bad.  No 
objection  has  been  taken  on  that  ground,  but  I  doubt 
whether  the  declaration  is  not  demurrable. 

Chanmbll,  B.— I  am  of  the  same  opinion,  although  I 
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1857.  dying  before  they  or  he  shall  have  made  their  or  his  award, 
LoED  ^^^  ®*^^  parties,  may,  or  if  they  cannot  agree  one  of  the 
Barons  of  the  Court  of  Exchequer  may,  on  application 
by  either  side  appoint  such  arbitrator  or  umpire."  The 
twelve  arbitrators  having  been  nominated,  made  an  award 
directing  that  the  action  should  be  discontinued  and  stayed, 
and  that  each  of  the  said  parties  thereto  should  pay  his 
own  costs  of  the  said  action  and  of  the  reference.  One  of 
the  arbitrators  had  died  since  the  making  of  this  award. 

Lush  shewed  cause. — It  must  be  admitted  that  the  award 
cannot  be  sustained,  because  it  contains  nothing  to  prevent 
the  bringing  of  a  fresh  action.  But  as  the  award  is  a  nullity, 
it  may  be  referred  back  to  the  eleven  surviving  arbitrators 
and  such  new  one  as  may  be  appointed  in  pursuance  of  the 
power  contained  in  the  submission.  The  cause  is  referred 
to  the  award  of  the  arbitrators,  and  the  words  "dying  before 
they  or  he  shall  have  made  their  or  his  award"  refer  to  the 
final  award ;  that  award  which  the  arbitrators  have  power 
to  make. 

Dasenti  in  support  of  the  rule. — The  award  must  be  set 
aside.  The  power  to  appoint  a  new  arbitrator  only  applies 
when  no  award  has  been  made  in  fact.  The  arbitrators 
having  made  an  award,  cannot  make  another,  because, 
though  bad,  it  is  still  their  award ;  therefore  the  power  does 
not  apply  in  the  present  case.  It  was  never  contemplated 
that  the  award  should  be  referred  back  to  persons  other 
than  those  who  made  the  original  award. 

Pollock,  C.  B. — I  am  of  opinion  that  Mr.  Lush's 
argument  is  well  founded.  The  clause  providing  for  the 
appointment  of  a  new  arbitrator  in  the  event  of  either  of 
the  parties  "dying  before  they  or  he  shall  have  made  their 
or  his  award"  comes  immediately  after  the  provision,  tha^ 
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''in  the  event  of  either  of  the  parties  disputing  the  validity 
of  the  award,  or  moving  the  Court  to  set  the  same  aside, 
the  Court  shall  have  power  to  remit  the  matters  thereby 
referred,  or  any  or  either  of  them,  to  the  said  twelve 
parties  or  umpire."  The  meaning  is,  that  the  arbitrators 
are  to  make  a  final  end  of  the  matter  in  dispute ;  if  there 
is  any  defect  in  the  award  it  is  to  be  sent  back,  and  if 
before  the  final  settlement  either  of  the  arbitrators  should 
die  there  is  a  provision  for  appointing  a  new  one.  The 
rule  must  be  absolute  to  remit  the  cause  to  the  eleven 
surviving  arbitrators,  and  a  new  arbitrator  to  be  appointed 
by  the  parties,  or  by  one  of  the  Barons  of  the  Court 
in  the  event  of  the  parties  not  agreeing  in  the  selection. 

Martin,  B.,  Bramwell,  B.,  and  Channell,  B.,  con- 
coned. 

Rule  accordingly. 
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V. 

Hawkins. 


Sharples  and  Others  v.  Rickard.  j^    q 

UECLA RATION  that  defendant  at  Quebec,  in  Canada,  ^  j^jji  ^^^ 

^1  his  bill  of  exchange  now  overdue,  required  C.  Jones  to  *°l"f^"®*^ 

P«y  to  the  order  of  C.  and  J.  Sharpies  in  London  304£  trannnitted  by 

. .  *  ^  post  to  the 

tiiirty  days  after  sight ;  that  C.  and  J.  Sharpies  indorsed  indorsee  at 

^c  bill  to  the  plaintiffs ;  that  the  bill  was  duly  presented  presented'by 

foi"  acceptance  and  dishonoured,  &c.  drawee,  who 

Pleas. — Krst:  that  the  bill  of  exchange  in   the   decla-  ^lianJ^for 

wtioa  mentioned   was  not  duly  presented  for  acceptance  ^P^^^ihe 

17  &  18  Vict. 
5-  83,  did  not  render  it  necessary  for  the  indorsee  to  affix  a  stamp  on  such  bill  before  presenting 
« for  icccptance. 
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1867.        ^^^  dishonoured:    Secondly,  that  the  defendant  had  not 

^•^^-r^^      due  notice  of  the  dishonour  of  the  said  bill ;  whereupon 
Shakplss 

9.  issue  was  joined. 

At  the  trial  before  Crowdery  J.,  at  the  last  Gloucester- 
shire Assizes  it  appeared  that  the  bill  was  indorsed  by 
Messrs.  C.  and  J.  Sharpies  &  Co.  of  Quebec,  and  for- 
warded by  them  in  a  letter  to  the  plaintifis,  merchants  at 
Liverpool,  who  presented  it  for  acceptance  to  the  drawee, 
who  resided  at  Gloucester.  When  produced,  the  bill  was 
unstamped.  It  was  objected  on  the  part  of  the  defendant 
that,  by  the  17  &  18  Vict.  c.  83,  an  adhesive  stamp  should 
have  been  affixed  to  it  The  learned  Judge  being  of  that 
opinion,  and  considering  that  the  first  plea  made  it  incum- 
bent on  the  plaintiff  to  produce  the  bill,  the  plaintiff  was 
nonsuited. 

Keating  had  obtained  a  rule  nisi  to  set  aside  the  nonsuit, 
and  for  a  new  trial,  on  the  grounds  that  upon  the  pleadings 
it  was  not  necessary  to  produce  the  bill,  and  that  no  stamp 
was  required. 

J.  J.  Powell  now  shewed  cause. — First,  whether  it  was 
necessary  to  produce  the  bill  or  not ;  it  was  voluntarily  put 
in  at  the  trial.     Then  it  appeared  that  nothing  had  been 
presented  but  an  unstamped  piece  of  paper.       Secondly, 
the  bill  required  a  stamp.     The  17  &  18  Vict.  c.  83,  s.  3, 
sched.,  imposes  on  foreign  bills  of  exchange  drawn  out 
of  the  United  Kingdom,  and  payable  within  the  United 
Kingdom,  the  same  duty  as  on  an  inland  bill  of  the  same 
tenor  and  date.     Section  5  provides  that  ''  the  bolder  of 
any  bill  of  exchange  drawn  out  of  the  United  Kingdom, 
and  not  having  a  proper  adhesive  stamp  affixed  thereon, 
as  therein  directed,  shall,  before  he  shall  present  the  same 
for  payment,  or  indorse,  transfer,  or  in  any  manner  nego- 
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1857.        before   it  has  been  accepted  by  the  drawee  here,  unless 
y^""^^^      it  has  been  indorsed  or  negotiated  in  this  country. 

Shabples  °  "^ 


V. 
RiCKABD. 


Martin,  B. — I  am  clearly  of  opinion  that  this  nonsuit 
must  be  set  aside.  I  am  not  by  any  means  satisfied  that  it 
was  necessary  to  produce  the  bill  of  exchange  at  the  trial. 
In  the  case  of  Chaplin  v.  Levy  (a),  under  circumstances 
somewhat  analogous  to  those  of  the  present  case,  it  was 
held  unnecessary  to  produce  the  bill  However  I  give  no 
opinion  on  that  point.  As  to  the  stamp,  the  drd  section  of 
17  &  18  Vict  c.  83,  provides  that  the  duties  by  that  Act 
*' granted  in  respect  of  bills  of  exchange  drawn  out  of  the 
United  Kingdom,  shall  attach  and  be  payable  upon  all  such 
bills  as  shall  be  paid,  indorsed,  transferred  or  otherwise  nego- 
ciated  within  the  United  Kingdom  wheresoever  the  same 
may  be  payable."  The  Act  does  not  provide  for  the  case 
of  a  bill  merely  sent  here  to  be  presented  for  acceptance. 
The  legislature  affixes  a  stamp  only  when  there  is  a  con- 
tract in  this  country.  I  think,  therefoi*e,  that  it  never 
became  necessary  to  affix  the  adhesive  stamp  to  the  bill  of 
ejLchange  on  which  this  action  was  brought. 

Bramwell,  B. — I  am  of  the  same  opinion.  There  was 
no  evidence  that  this  bill  was  indorsed  in  England.  The 
payees  at  Quebec  having  indorsed  the  bill  there  and  sent 
it  to  England,  the  indorsement  was  in  law  an  indorsement 
where  the  payees  resided:  Gibbs  v.  Fremont {b)y  Allen 
V.  Kemble{c).  Then,  treating  the  indorsement  as  made 
at  Quebec,  the  statute  does  not  apply.  I  do  not  know 
whether  it  was  reasonable  to  incumber  foreign  bills  with 
a  stamp  duty,  but  it  would  be  highly  unreasonable  to 
make  foreigners  sufier  for  not  affixing  stamps  of  which 
they  know  nothing,  and  which  they  might  not  be  able  to 

(a)  9  Exch.  531.  (b)  9  Exch.  25. 

(c)  6  Moo.  P.  C.  314. 
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^prii22.  Clements  and  Others,  Assignees  of  FmLUPS,  a 

Bankrupt,  v.  M*Kibben. 

A  trader  X  HIS  was  a  special  case  stated  for  the  opinion  of  th^ 

to  be  piSdfor  Court  without  pleadings. — 

<^7t  after  the        '^^  action  was  brought  by  the  plaintifi  as  assignees  of 

g^lJJ^^Jj!^^^  one  Phillips,  a  bankrupt,  to  recover  98i,  the  value  of  twenty 
and'dem^ed^  tierces  of  beef  sold  by  the  defendant,  a  provision  merchant 

•f|2J™^  •>»  at  Liverpool,  to  Phillips,  to  be  paid  for  by  a  bill  to  be  drawn 

uie  same  tiine  by  the  defendant  and  accepted  by  him.   The  beef  was  rede- 
threatened  to  -,  .        • 
have  the  tnder  livcred  to  the  defendant  under  the  following  circumstance& 

swindling  in  Phillips  received  the  beef  at  Cardiff  on  the  9th  of  April 

go^when\e  On  the  12th  of  April  he  had  a  meeting  with  some  of  his  cie- 

bl^buo^venT  ^^^^'^  when  he  declared  that  he  was  unable  to  meet  his 

momstancn.  engi^meuts,  and  had  consulted  his  solicitors  on  his  affiun^ 

He  requested 

to  see  the  who  had  advised  his  becoming  a  bankrupt     On  the  14tli 

trader  who  .  ^      .       , 

refined  to  see  he  caused  Circulars  to  be  sent  to  the  defendant  and  his 

nfidcBt  to  other  creditors,  convening  a  meeting  of  his  creditors  for  the 

ipcioooTa  2^^  of  April.     On  the  same  14th  of  April  the  defendant, 


to 

with  utent  to    proceeded  from  Liverpool  to  Cardiff,  and  demanded  from 


keep  house        having  no  knowledge  of  the  above-mentioned  circumstancefl^ 


delaj  a  cre- 
ditor* so  as  to  the  servant  of  Phillips  a  return  of  the  beef  on  the  irrouod 

conauiiutean  ^ 

act  of  bank-  that   Phillips  had   dishonestly   bought    and    received  it, 

luulcf  within 

the  67th  sec-  knowing  himself  to  be  insolvent     The  defendant  threat- 

Banknipt  Law  cucd  to  have  Phillips  arrested  for  swindling  in  taking  in 


Ad  ^^  heef  on  the  9th  of  April,  when  he  must  have  known 

that  he  was  in  insolvent  circumstances.  He  requested  to 
see  Phillips,  but  Phillips  refused  then  to  see  him,  but  sent 
a  message  to  him  by  his  man,  that  the  beef  was  taken  in 
in  his  absence.  Phillips  sent  his  man  to  his  solicitor,  to 
whom  the  defendant  reiterated  hb  threatS4     Ultimately  on 
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1857. 

^z*"'^^"  Warbubton  v.  Parke. 

w^VwM  Replevin  of  cattle  of  the  plaintiff  taken  by  the 
seised  in  fee      defendant  in  certain  land  called  Wheelton  Moor^  in  the 

of  a  certain 

farm  and  also     county  of  Lancaster. 

of  an  estate  for  rr«i  i  i  .         i  •  i      o  i         i 

life  in  a  certain  Avowry. — That  the  place  in  which  &c.,  was  the  close, 

iB22is.  and  soiljand  freehold  of  the  defendant,  and  because  the  cattle 

remainder  ^eTB  in  the  said  place  eating  up  the  grass  &c.,  the  defendant 

conveyan^  of  ^^^  avows  the  taking  of  the  cattle  &c.  as  a  distress  for  the 

might  be  tenant      piga  in  bar  (inter  alia). — That  at  the  said  time  when 

to  toe  precipe  ^  ^ 

for  the  purpose  &c.  the  plaintiff  was  possessed  of  land,  the  occupiers  whereof 

of  suffering  a 

recovery,  m       for  thirty  years  before  this  suit  enjoyed  as  of  right  and 

order  to  create       ...  .  ^  i_         -j  i       i 

a  mortgage  Without  interruption  common  of  pasture  over  the  said  land 
recovery  was  ^^  ^^  defendant  for  all  their  cattle  levant  and  couchant 
1827  8.  be-     ^V^^  ^te  Said  land  of  the  plaintiff  at  all  times  of  the  year 

Md  b**sulM»-**  ^  ^^  ^^®  ^^  '^"^  ^^  '^®  plaintiff  appertaining ;  and  the 
quent  con-        plaintiff  at  the  said  time  when  &c.  put  the  said  cattle  being 

veyances  his        '^  ^  ° 

interest  in  the    his  own  Commonable  cattle  levant  and  couchant  upon  his 

moor  vested  in 

the  defendant,    said  land  into  the  said  land  of  the  defendant,  and  the  same 

and  his  interest  ,  .         ,  n         i    .        i  i         i 

in  the  farm  were  there  as  in  the  avowry  alleged  m  the  use  by  the 
plaintiff,    s.      plaintiff  of  the  said  right  of  common. — There  was  also  a  plea 


Si^*^the^f^     alleging  an  enjoyment  as  of  right  for  sixty  years  (a), 
wiohad enio*-       '^^^  replications  took  issue  on  the  pleas. 


ed  without 

interruption  the  right  of  depasturing  their  cattle  on  the  moor.  In  the  year  1 856,  the  defendant 
distrained  the  plaintiff's  cattle  damage  feasant  when  theTpUintiff  claimed  the  right'of  common 
by  enjoyment  as  of  right  for  the  respective  periods  of  sixty  and  thirty  years  mentioned  in  the 
Prescription  Act  (2  &  3  Wm.  4,  c.  71.) 

Held :  First,  that  there  was  no  unity  of  seisin  to  extinguish  the  easement  or  prevent  its 
existence. 

Secondly,  that  the  title  to  the  tenements  was  such  that  there  could  not,  in  point  of  law,  have 
been  an  enjoyment  of  the  right  of  common  for  the  period  of  sixty  years,  as  of  right ;  for  S. 
being  owner  in  fee  of  the  farm  and  also  tenant  for  life  and  occupier  of  the  common,  the  rights 
of  the  tenants  of  the  farm  over  the  common  were  derived  from  him,  and  as  he  could  not  have 
an  enjoyment  as  of  a  right  against  himself  within  the  meaning  of  the  statute,  so  neither  could 
his  tenants. 

Thirdly,  that  the  conveyance  by  S.  in  1822  to  make  a  tenant  to  the  praecipe,  made  no  differ- 
ence and  consequently  that  the  thirty  years  claim  could  not  be  supported. 

(a)  There  was  also  a  plea  of  a  claim  by  prescription  which  failed. 
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At  the  trial  before  Bramwell,  B.,  at  the  Lancaster  Summer       is57. 
^aaxes,  1856,  the  following  hcta  appeared. — The  plaintiff 
^vas  occupier  of  a  &rm  called  "  Whittles,"  in  the  township      ^  9. 
of  Wheelton,  in  the  county  of  Lancaster.     The  defendant 
^uras  owner  of  a  moor  within  the  same  township  called 
*'  Wheelton  Moor,"  and  the  plaintiff  as  occupier  of  the  farm 
claimed  a  right  to  depasture  his  (attle  on  the  moor.    In  the 
jear  1796,  Wheelton  Moor  (with  other  lands)  was  con- 
Tejed  to  trustees  to  the  use  of  Henry  Sudell  the  elder  for 
life  with  remainder  to  his  first  and  other  sons  in  tail  male. 
In  the  year  1822  the  moor  (with  other  lands)  was  conveyed 
by  Henry  Sudell  the  elder  and  Henry  Sudell  the  younger 
to  William  Crerie  in  fee,  that  he  might  be  tenant  to  the 
pnecipe  for  the  purpose  of  a  common  recovery  being  suffered ; 
which  it  was  declared  should  enure  to  the  use  of  Richard 
E^twisle  his  executors  &c.  for  1500  years,  redeemable  on 
payment  of  25,000il  and  subject  thereto  to  the  use  of  Henry 
Sudell  the  elder  for  life,  with  remainder  to  the  use  of  such 
person  for  such  estate  as  Heiuy  Sudell  the  younger  should 
appoint    A  common  recovery  was  accordingly  suffered,  but 
by  mistake  it  did  not  include  Wheelton  Moor.    In  August, 
1827,  Henry  Sudell  the  elder  became  bankrupt,  and  his 
estate  was  conveyed  to  assignees.   In  April,  1831,  by  inden- 
tore  to  which  the  assignees  were  parties,  Wheelton  Moor 
was  conveyed  to  Thomas  Upton  and  William  Slater  in  trust 
to  sell  the  same;  and  in  August,  1831,  Crerie  conveyed  the 
moor  to  Upton  and  Slater  that  they  might  be  tenants  to  the 
praecipe  in  order  that  a  recovery  might  be  suffered.     A 
tecovery  was  accordingly  suffered,  and  in  February,  1833, 
the  moor  was  conveyed  in  fee  by  Upton  and  Slater  to  the 
ancestors  of  the  defendant  About  the  year  1796  (the  precise 
time  did  not  appear),  Henry  Sudell  the  elder  was  seized 
in  fee  of  the  farm  occupied  by  the  plaintiff,  and  in  1828 
this  ferm  was  conveyed  by  Sudell's  assignees  to  William 
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1857.        Blackbridge  in  fee,  through  whom  the  plaintiff's  landlord 
'    ^    '      derived  his  title.     The  farm  had  never  been  in  the  actual 

Warburton 

V*  occupation  of  Sudell,  but  had  always  been  occupied  by  his 

tenants,  who  had  enjoyed  without  interruption  the  right  now 
claimed.  The  defendant  having  distrained  the  plaintifPs 
cattle  on  the  moor,  damage  feasant,  the  plaintiff  replevied 
them,  and  on  the  4th  of  April,  1856,  entered  in  the  County 
Court  for  the  district  a  plaint  which  the  defendant  removed 
by  certiorari  into  the  Court  of  Common  Pleas  at  Lancaster. 
In  answer  to  questions  left  by  the  learned  Judge  to  the 
jury,  they  found  that  the  right  claimed  had  been  enjoyed 
for  the  respective  periods  of  thirty  years  and  sixty  years. 
It  was  submitted  on  behalf  of  the  defendant,  that  as  Henry 
Sudell  the  elder  was  at  one  time  possessed  of  both  the  moor 
and  farm,  there  was  a  unity  of  seisin  in  him  which  extin- 
guished the  right.  It  was  contended  on  the  part  of  the 
plaintiff  that  there  was  no  extinguishment,  since  the  two 
estates  were  not  of  equal  duration,  Sudell  having  from  the 
year  1796  a  life  estate  only  in  the  moor.  The  learned  Judge 
directed  a  verdict  for  the  defendant,  reserving  leave  to  the 
plaintiff  to  move  to  enter  a  verdict  for  him  if,  in  point  of 
law,  there  was  an  enjoyment  as  of  right  for  the  periods  of 
sixty  years  or  thirty  years. 

Atherton^  in  the  following  term,  moved  for  a  rule  nisi 
accordingly,  when  the  Court  refused  the  rule  (a)  as  to  the 
enjoyment  as  of  right  for  sixty  years,  and  granted  it  as  to 
the  thirty  years. 

Knowles  and  Manisty  shewed  cause  in  last  Hilary  Term 
(Jan.  18.) — The  facts  proved  shew  that  there  could  not,  in 
point  of  law,  have  been  an  enjoyment  of  the  right  claimed 
for  the  period  of  thirty  years.  Under  the  Prescription  Act 
(2  &  3  Wm.  4,  c.  71),  although  a  claim  to  a  right  of  com- 

(a)  The  reasons  are  stated  in  the  judgment,  post^  p.  69. 
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mon,  which  has  been  actually  enjoyed  without  interruption 
for  thir^  yean,  cannol  be  defeated  by  shewing  only  that 
such  right  was  first  enjoyed  prior  to  such  period  of  thirty 
yean^  yet  it  may  be  defeated  in  any  other  way  by  which 
the  same  was  liable  to  be  defeated  at  the  time  that  Act 
passed:  sect  1.    In  this  case  no  valid  prescription  could 
exist,  because  there  was  a  unity  of  seisin  in  respect  of  the 
dominant  and  servient  tenements.     Where  an  allotment  of 
waste  land  was  made  to  A.,  under  an  inclosure  Act  passed 
in  1810,  and  A.  claimed  in  respect  of  this  allotment  a  right 
of  common  of  pasture  in  the  waste  lands,  and  a  right  of 
panni^  in  the  open  woods  of  the  New  Forest,  shewing  an 
enjoyment,  as  of  right,  for  the  iull  period  of  thirty  years,  it 
was  held  that  the  claim  might  be  defeated  by  shewing  that 
it  never  could  have  had  any  legal  origin:  MQl  v.   The 
Ccmmimoner  of  the  New  Forest  (a).     So,  here,  the  claim 
may  be  defeated  by  shewing,  not  the  commencement  of  the 
user  only,  but  that  fact  coupled  with  a  state  of  things 
which  would  have  destroyed  a  claim  by  prescription.    If  it 
were  not  so,  there  would  be  no  reason  for  the  distinction 
which  the  Legislature  has  made  between  an  enjoyment  for 
thirty  years  and  sixty  years.     It  will  be  argued  that  the 
interest  of  Sudell  in  the  servient  tenement  ceased  in  1822, 
when  he  conveyed  the  estate  to  Crerie,  in  order  that  he 
ikiight  be  tenant  to  the  praecipe,  and  that  as  the  jury  have 
in  fact  found  an  enjoyment  as  of  right  for  thirty  years^  the 
olaim  is  established.     But  the  conveyance  to  Crerie  did 
<^ot  divest  the  estate ;  he  was  a  mere  conduit  pipe,  and  the 
interest  which  he  took  by  the  conveyance  was  not  subject 
^o  the  incidents  of  an  estate  in  fee. 

AthertoH  and  Phipsouy  in  support  of  the  rule. — There 
^was  an  enjoyment  of  the  common  of  pasture,  as  of  right, 

(a)  ISC.  B.  60. 
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1867.  •     for  the  full  period  of  thirty  years.     After  the  conveyance 
Warbortoii  ^y  Sudell  the  elder  in  1822  he  could  only  be  regarded  as  a 
9,  cestui  que  trust     Suppose  the  servient  tenement  had  been 

conveyed  to  a  trustee  for  a  period  of  thirty  years,  and  the 
trusts  had  remained  unexecuted,  might  not  a  right  be 
claimed  as  against  the  cestui  que  trust  by  enjoyment 
during  that  period  ?  Crerie  was  not  the  less  seised  because 
his  seisin  v^as  for  a  particular  purpose :  he  had  a  base  fee. 
But  assuming  that  Sudell's  interest  in  the  moor  was  not 
divested  by  this  conveyance  in  1822,  there  was  no  unity  of 
seisin  to  defeat  the  claim,  since  the  two  estates  were  not  of 
equal  duration.  Where  a  person  is  seised  in  fee  of  the 
dominant  tenement,  and  for  life  of  the  servient  tenement, 
an  easement  is  not  extinguished,  but  only  suspended: 
TTunnas  v.  Thomas  (a).  Unity  of  possession  will  not  ex- 
tinguish a  prescriptive  right,  unless  the  estate  in  the  land  a 
qufi,  and  in  the  land  in  qua,  are  equal  in  duration,  quality, 
and  all  other  circumstances :  Rex  v.  Inhabitants  of  Her- 
mitage {b).  Here  the  right  was  suspended  until  the  con- 
veyance in  1822,  when  it  revived. — He  also  referred  to 

Onley  v.  Gardiner  (c). 

Cut.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Bramwell,  B. — In  this  case  we  are  of  opinion  the  rule 
should  be  discharged.  The  material  facts  are  as  follows : — 
More  than  sixty  years  before,  and  till  within  thirty  years 
before  the  commencement  of  the  action,  one  Sudell  was 
seised  in  fee  of  the  plaintiff's  farm.  During  the  same 
period  he  had  an  estate  for  life  in  the  land  over  which  the 
common  was  claimed,  save  that  in  1822  he  joined  in  a 

(a)  2  C.  M.  &  R.  34.  (5)  Carth.  241. 

(c)  4  M.  &  W.  496. 
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conveyance  to  make  a  tenant  to  the  prsecipe  for  the  purpose 
of  suffering  a  recovery,  in  order  to  be  able,  in  conjunction 
with  the  remainder-man,  to  grant  a  mortgage  for  a  term  of 
1500  years.  So  that,  so  &r  as  this  conveyance  operated, 
Sudell's  estate  ceased  from  1822.  But  no  recovery  ever 
was  suffered,  and  Sudell  continued  possessed  until  within 
thirty  years  before  the  action,  when  he  became  bankrupt, 
and  all  his  property  was  sold,  and  all  community  of  title 
between  the  plaintiff's  land  and  that  over  which  he  clmmed 
common,  ceased.  This  common  was  claimed  by  prescrip- 
tion, by  enjoyment  as  of  right  for  sixty  years,  and  by 
enjoyment  as  of  right  for  thirty  years.  The  claim  by  pre- 
scription fiuled  at  the  trial;  as  to  the  other  claims,  the  jury 
found  there  had  been  an  enjoyment  as  of  right,  but  the 
state  of  the  title  was  not  ascertained  at  the  trial,  and  the 
question  was  reserved,  the  plaintiff  to  be  considered  to 
have  established  his  case  if  the  tide  was  such  that  in  law 
he  could  have  enjoyed  as  of  right. 

We  are  of  opinion  the  title  was  such  that,  in  point  of 

law,  there  could  not  have  been  an  enjoyment  as  of  right 

There  was  no  unity  of  seisin  to  extinguish  an  easement  or 

prevent  its  existence,  nor   was  there  any  unity  of  actual 

possession  to  prevent  an  enjoyment  as  of  right.     Nor,  as 

to  the  sixty  years'  claim,  is  it  enough  to  shew  that  the 

^wner  of  the  servient  tenement  was  only  tenant  for  life, 

for  the  Prescription  Act,  section  7,  shews  that  the  fee  may 

he  bound  by  an  enjoyment  as  of  right  during  the  term  of 

a  tenancy  for  life.     But  in  this  case,  the  lessor  of  the 

tenants  who  occupied  the  dominant  tenement  and  enjoyed 

the  common,  was  tenant  for  life  of,  and  occupier  of  the 

common.     It  is  manifest  then  that  all  their  rights  were 

derived  from  him,  and  as  he  could  not  have  an  enjoyment 

as  of  right   against  himself  within   the   meaning  of  the 

statute,  so  neither  could  his  tenants.     For  suppose  there 
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1857.  ^    had  been  no  right  of  common  attached  to  the  dominant 
Warbu&tov    tenement,  he  could  have  granted  it;— roppoee  there  had 
Paus.       becHf  he  could  have  withheld  it ;  and  supposing  he  merely 
let  the  farm  with  its  appurtenances  or  all  beneBts  usually 
had  therewith,  not  knowing  that  that  included  common, 
still,  if  common  was  included,  that  would  have  been  a  grant 
of  it  by  him.     Whatever  the  tenants  enjoyed  then,  they 
enjoyed  by  the  grant  of  their  landlord,  the  occupier  and 
tenant  for  life  of  the  common;  and  this,  we  are  of  opinion, 
is  not  an  enjoyment  as  of  right  within  the  statute.     It  is 
true  that  the  proviso  in  section  1,   ^'unless  it  shall  appear 
that  the  same  was  taken  and  enjoyed  by  some  consent  or 
agreement  expressly  made  or  given  for  that  purpose  by 
deed  or  writing,"  supposes  there  may  be  an  enjoyment  as 
of  right  though  by  consent  or  agreement ;  but  that  applies 
to  cases  where  the  title  to  the  two  tenements  is  such  that 
the  enjoyment  eauUl  be  as  of  right  within  the  statute,  not  to 
where  it  necessarily  cannot  be.     The  right  must  be  as  of 
right  against  the  land,  not  against  the  indwidualy  and  it  is 
clear  that  in  this  case  the  question  must  have  been,  what 
did   Sudell  grant  or  demise  to  his  tenants?   It  may  be 
said  that  if  this  is  so,  a  lessor  of  the  dominant  tenement, 
taking  a  week's  tenancy  of  the  servient,  would  lose  all  the 
servitudes.     That  is  not  so;  he  would  only  lose  the  statu- 
tory mode  of  establishing  them,  and  he  would  only  lose 
that  when  it  could  be  said,  as  here,  that,  at  the  time  of 
his  granting  the  lease,  he  could  grant  the  servitude,  and 
even  if  this  were  otherwise,  the  case  would  only  be  the 
same  as  it  is  where  there  is  a  unity  of  possession  during  any 
part  of  the  statutory  periods. 

These  considerations  dispose  of  the  sixty  years'  claim, 
as  to  which  the  rule  nisi  was  refused.  But  it  is  said  that 
there  is  a  difference  as  to  the  thirty  years'  claim  on  account 
of  the  estate  of  the  tenant  to  the  praecipe.     But  in  the  first 


72  EXCHEQUER  REPORTS. 

The  costs  were  taxed  at  61.  ISs.  4d.,  and  immediately 
p  after  the  application  was  made,  the  plaintifif's   attorney 

e.  demanded  of  the  clerk  of  the  defendants'  attorney,  who 

National  , 

A88UBAK0S    attended  the  taxation,  the  amount  of  debt  and  costs,  which 
Association.  ,  <• 

not  being  paid,  the  plaintiff's  attorney,  on  the  same  day, 

signed  judgment  and  gave  notice  of  taxing  the  costs  of  the 
judgment  on  the  following  day.  On  that  day  the  clerk  of 
the  defendants'  attorney  attended  before  the  Master,  and 
offered  the  plaintiff's  attorney  a  cheque  for  65L  I5s.  3if., 
which  was  refused,  and  the  costs  were  taxed  and  execution 
levied.  A  summons  was  then  taken  out,  calling  on  the 
plaintiff's  attorney  to  shew  cause  why  the  judgment  and  all 
subsequent  proceedings  should  not  be  set  aside  for  irre- 
gularity, on  the  ground  that  it  was  signed  before  the 
plaintiff  was  entitled  to  sign  the  same.  The  summons 
was  heard  before  Coleridge^  J.,  who  made  an  order 
accordingly. 

Q^ain  now  moved  for  a  rule  to  shew  cause  why  the 
order  of  Coleridge^  J.,  should  not  be  rescinded. — The  judg- 
ment was  regular.  In  Arch.  Prac,  vol.  2.  p.  914,  9th  ed., 
it  is  said,  ''If  the  debt  and  costs  be  not  paid  according 
to  the  terms  of  the  order,  judgment  may  be  signed  and 
execution  issued."  There  is  no  rule  of  practice  which 
entitles  the  defendant  to  any  time  for  payment:  he  is 
bound  to  have  the  money  ready  when  the  taxation  is  com- 
pleted. {Martin^  B. — A  reasonable  time  ought  to  be 
allowed  for  the  attorney  to  communicate  with  his  client. 
Bramwelli  B. — K  no  time  for  communication  with  the 
client  is  necessary,  the  plaintiff's  attorney  might  always  sign 
judgment,  because  he  might  send  a  clerk  with  authority  to 
tax  the  costs,  but  with  no  authority  to  receive  the  money ; 
therefore,  in  some  cases,  time  must  be  allowed.]  By  the 
terms  of  the  order  the  plaintiff  is  entitled  to  sign  judgment 
**  in  default  of  payment  of  the  debt  and  costs  respectively." 
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There  is  a  default  in  paymeDt  if  the  debt  and  costs  are  not 
peid  immediately  the  costs  are  taxed.  [BramwelU  B. — The 
Master's  oflBce  is  not  the  proper  place  to  pay  and  receive 

moDey.] 

Pollock,  C.  B. — Without  laying  down  any  rule  as  to 
what  would,  under  all  circumstances,  be  a  reasonable  time, 
we  are  all  of  opinion  that  in  this  case  the  judgment  was 
aigoed  too  soon.  It  is  not  reasonable  to  expect  that  an 
attome/s  clerk,  who  goes  to  the  Master's  ofl^  to  super- 
intend the  taxation  of  costs,  should  bring  with  him  a  sum 
of  money,  however  large  the  amount,  to  pay  the  debt  and 
coata,— for  the  plaintifif  would  not  be  bound  to  take  a 
cheque.  We  decide  nothing  more  than  that  in  this  case 
Ae  judgment  was  irregular. 

Martin,  B.,  and  Bramwbll,  B.,  concurred. 

Rule  refused. 
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V. 

Natiomal 

assuilaiioe 

Association. 


Ambrose  and  Another  v.  Cook. 


0) 


April  24, 


'ECL  A  RATION  on  a  bond  in  the  sum  of  1,600/. —  The  defendant 
breach:  nonpayment  B?cfiSi^'' 

Pleas.— Fust:  that  by  an  order  of  adjudication  made  by  J'^JJ'f"' 
the  Court  for  the  Relief  of  Insolvent  Debtors  in  England,  ™®^®^  ^obuin- 
according  to  the  statute  made  and  passed  &c.  (1  &  2  Vict,  ed  a  judgment 

defendant  for 
the  principal  and  interett.  The  mortffage  debt  was  afterwards  assigned  to  the  plaintiff  in  trust. 
The  defendant  took  the  benefit  of  the  InsoWent  Act,  1  &  2  Vict.  c.  110,  and  the  mortfaffe  debt 
and  jadgment  were  inserted  in  his  schedule.  The  defendant,  in  order  to  get  rid  of  the  ju<^pment, 
aftenraras  agreed  with  the  plaintiff  to  pay  a  part  of  the  principal  and  interest  due  on  the 
Bortgage,  and  to  join  with  a  surety  in  a  bond  for  payment  of  the  remainder  by  instalments. 
Tbe  money  having  been  paid  and  the  bond  given,  satisuiction  of  the  judgment  was  entered  up. 
The  plaintiff  sped  the  defendant  on  the  bond,  and  the  jury  found  that  in  making  the  agreement 
tht  defendant's  intention  was  to  purchase  the  plaintiff*s  interest  in  the  mortgaged  premises  and 
get  rid  of  the  judgment. — Held,  that  the  transaction  was  not  a  now  contract  or  security  for 
payment  of  a  debt,  in  respect  of  which  the  defendant  had  been  discharged,  within  the  meaning 
of  the  91st  section  of  the  Insolvent  Act. 


Cook. 
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1857.        c  110),  defendant  was  duly  discharged  of  and  from  the 

***^'*'"^^      said  cause  of  action,  and  the  said  order  remains  in  force. 
Ambkose  1     l^      u 

t».  Secondly :  that  by  an  order  of  adjudication  made  by  the 

Court  for  the  Relief  of  Insolvent  Debtors  in  England 
according  to  the  said  statute,  the  defendant  was  duly  dis- 
charged of  and  from  a  certain  debt,  to  wit,  a  debt  dae  fix^m 
him  to  one  F.  Beevor,  and  the  same  order  remains  in  force; 
and  the  defendant  became  and  was  thereby  entitled  to  the 
benefit  of  the  said  Act  in  respect  of  the  said  debt;  and  the 
said  bond  in  the  declaraticm  mentioned  was  afterwards 
made  and  given  upon  a  new  contract,  or  as  a  security  for 
the  payment  of  the  said  debt. 

Replication  to  first  plea. — That  the  defendant  was  not 
by  the  said  order  in  that  plea  mentioned  discharged  accord- 
ing to  the  said  statute  of  or  from  the  said  cause  of  action. 
— To  the  second  plea: — that  the  defendant  was  not  by 
the  said  order  in  that  plea  mentioned  discharged  according 
to  the  said  statute  of  or  from  the  said  debt  in  the  second 
plea  mentioned,  nor  was  the  said  bond  made  or  given  upon 
a  new  contract  or  as  a  security  for  payment  of  the  said  last 
mentioned  debt. — Issues  thereon. 

At  the  trial  before  Bramwelly  B.,  at  the  Middlesex  Sittings 
in  last  Hilary  Term  the  following  facts  appeared : — In  the 
year  1846,  the  defendant  who  was  a  builder,  borrowed  <A 
F.  Beevor  the  sum  of  1000^,  and  as  a  security  mortgaged 
to  him  certain  premises.     The  principal  and  interest  not 
having  been  paid,  F.  Beevor  obtained  a  judgment  against 
the  defendant  for  1500^,  which  was  duly  registered.     The 
mortgage  debt  was  afterwards  assigned  to  the  plaintiffs  in 
trust.  In  the  year  1848  the  defendant  took  the  benefit  of  the 
Insolvent  Act,  on  which  occasion  the  mortgage  debt  and 
judgment  were  inserted  in  his  schedule.     The  defendant, 
in  order  to  get  rid  of  the  judgment,  entered  into  an  agree- 
ment with  the  plaintiflfe  to  pay  200/.,  and  the  interest  due 
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Migage  debt,  and  to  join  with  a  surety  in  the 

?hich  this  action  is  brought,  for  payment  of  the 

instalments.    The  money  having  been  paid  and 

^▼en,  satisfaction  of  the  judgment  was  entered  on 


1857. 


Cook* 


submitted,  on  behalf  of  the  defendant,  that  the 
a  new  security  in  respect  of  the  debt  from  which 
sen  discharged,  and  was  therefore  void  by  the 
t  c.  110,  8.  91  (a).  It  was  contended,  on  the 
3  plaintiff,  that  the  transaction  was  merely  a  pur- 
be  mortgage  and  judgment  The  learned  Judge 
estion  to  the  jury,  and  they  found  as  a  fact  that 
Jant's  intention  was  to  purchase  the  plaintifis* 
t  the  mortgaged  premises,  and  get  rid  of  the 
A  verdict  was  thereupon  entered  for  the  plaintiffs 


a,—"  That  after  any 
have  become  entitled 
t  of  this  Act  by  any 
ation  aa  aforesaid,  no 
facias  or  elegit  shall 
r  judgment  obtained 
prisoner  for  any  debt 
oney  with  respect  to 
person  shall  have  so 
led,  nor  In  any  action 
r  contract  or  security 
thereof  except  upon 
it  entered  up  against 
sr  according  to  this 
It  if  any  suit  or  ac- 
brought  or  any  scire 
led  against  any  such 
lieirs,  executors,  or 
rSy  for  any  such  debt 
noney,  or  upon  any 
i  or  security  for  pay. 
*,  or  upon  any  judg- 
led  against  or  any 
ioognizance  acknow- 
nch  person  for  the 


same*  except  as  aforesaid,  it  shall 
be  lawful  for  such  person,  his 
heirs,  executors,  or  administrators, 
to  plead  generally  that  such  per- 
son was  duly  discharged  according 
to  this  Act  by  the  order  of  adju- 
dication made  in  that  behalf,  and 
that  such  order  remains  in  force, 
without  pleading  any  other  matter 
specially ;  whereto  the  plaintiff  or 
plaintiffs  shall  or  may  reply  gener- 
ally, and  deny  the  matters  pleaded 
as  aforesaid,  or  reply  any  other 
matter  or  thing  which  may  shew 
the  defendant  or  defendants  not  to 
be  entitled  to  the  benefit  of  this 
Act,  or  that  such  person  was  not 
duly  discharged  according  to  the 
provisions  thereof,  in  the  same 
manner  as  the  plaintiff  or  plain- 
tiffs might  have  replied  in  case 
the  defendant  or  defendants  had 
pleaded  this  Act,  and  a  discharge 
by  virtue  thereof,  specially." 
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1857.        ^^^  ^he  amount  due,  leave  being  reserved  to  the  defendai^.t 
to  move  to  enter  a  verdict  for  him. 

Petenda/ff,  in  the  same  term,  obtained  a  rule  nisi  accorA* 
i^S^J*  against  which 

Welb,  Serjt,  and  J.  Brawn  appeared  to  shew  cause,  buit 
the  Court  called  on 

Petersdofff  to  support  the  rule. — This  bond  is  a  new 
security  for  payment  of  a  debt  from  which  the  defendant 
was  discharged  under  the  1  &  2  Vict,  c  1 10,  and  b  therefore 
within  the  prohibition  of  the  91st  section  (a)  of  that  Act 
The  transaction  is  the  same  in  effect  as  if  the  insolvent  had 
said  to  his  creditors,  ^^  I  will  give  you  a  bond  for  your  debt 
from  which  I  am  discharged  if  you  will  transfer  that  debt 
to  me,  and  I  will  give  you  a  sum  of  money  in  addition." 
That  creates  a  new  liability  in  respect  of  the  old  debt 
[Martin,  B. — It  is  not  a  security  for  the  old  debt,  but  t 
liability  in  respect  of  the  purchase  of  that  debt     It  was  t 
question  for  the  jury  whether  the  transaction  was  a  boos 
fide  purchase  of  the  debt,  or  a  device  to  avoid  the  statute.] 
Even  if  it  be  a  purchase,  it  is  a  **  new  contract "  within  the 
meaning  of  the  prohibition  in  the  9 1st  section.    [Brcamoell, 
B. — Suppose  the  defendant  had  said  to  the  plaintiflb  ''I 
find  this  judgment  an  incumbrance,  if  you  will  enter  op 
satis&ction   I    will  build  you  a  house,"  would  not  that 
have  been  a  valid  contract  ?]    In  Evans  v.  WiUUtms  (6)  the 
defendant  and  his  surety  signed  a  promissory  note,  and  the 
defendant  was  afterwards  discharged  under  the  Insolvent 
Act.    The  payee  applied  to  the  surety  for  payment,  where- 
upon the  defendant,  to  prevent  the  surety  being  sued,  joined 
him  in  a  new  note :  it  was  held  that  the  payee  could  not 
recover  on  this  note  against  the  defendant,  as  it  was  a  new 

(a)  Ante,  p.  75.  (6)  1  C.  &  M.  30. 
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contract  for  the  old  debt,  though  the  new  consideration  of       1857. 

forbeanmce  to  the  surety  was  added.     [Pollock,  C.  B. —     j^^^ 

Suppose  a  person  borrowed  1000/.  on  a  security  not  worth  <'• 

500^,  and  then  took  the  benefit  of  the  Insolvent  Act  he 

would  be  dischaiged  from  the  debt,  but  his  creditor  would 

bold  the  security.     That  being  so,  is  there   anything  to 

prerent  the  insolvent  from  saying  to  his  creditor,  *^  I  wish 

to  have  my  property  back  again,  and  if  you  will  transfer  it 

to  me  I  will  give  you  more  than  its  value  ?'*]     The  effect 

would  be  to  revive  the  debt  from  which  the  insolvent  was 

diicharged. 

'       Pollock,  C.  B. — The  rule  must  be  discharged. 

Uartin,  B. — ^The  real  question  is,  whether  the  trans- 
icdon  was  a  purchase  of  the  judgment,  or  a  new  contract 
or  aecuri^  for  payment  of  the  debt.  That  was  a  question 
far  the  jury,  and  it  was  left  to  them  by  my  brother 
Bramwett,  and  they  found  that  the  defendant's  intention 
Wtt  to  purchase  the  plaintifis*  interest  in  the  mortgaged 
pttmisea,  and  get  rid  of  the  judgment  There  is  nothing 
io  the  statute  to  make  such  a  transaction  illegal 

Bramwell,  B. — At  first  I  entertained  some  slight  doubt, 
but  on  consideration  I  think  that  the  nile  ought  to  be  dis- 
chaiged.     My  doubt  arose  firom  the  express  prohibition 
in  the  statute,  that  no  action  shall  be  brought  on  any  new 
contract  or  security  for  payment  of  a  debt  in  respect  of 
which  an  insolvent  has  been  discharged,  though  such  con- 
tract or  security  would  otherwise  be  valid.     The  statute, 
according  to  the  decisions  upon  it,  having  said  that  a  new 
con^deration  shall  not  make   the  promise  binding,   this 
case  cannot  be  held  not  to  be  within  the  statute  merely 
because  there  is  a  new  consideration.     It  is  difficult  to  lay 
down  any  definite  rule,  and  every  case  must  be  judged  by 
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If  Ike  iwT  tel  fiMd  1^  Ike 
topcf  Ike  old  debt  aod  abD  i»  get 
wOTid  Ml  bcfc  becB  ^«fidL  BotiftkedefeodBtlMl 
io  Ike  pUmiC  *I  ^nik  tD  piachH 
ml  «■  wSBng  to  gife  joa  so 
k  coidd  Boi  be  conleHled  A^  that 
been  a  good  bsgaia;  lad  if  ao^  wfcr  iihuBH  k  be  bdl 
becoBBe  tbe  iki  ■iiliiil  abo  wishes  to  bacie  aadiiActioB  of 
^  jwlgiimir  CBfeercd  vp?    A  doubt  aoggeiied  ifeidf  t» 

of  dfee  jodgmeot  widi  a  coDatenl  bo^gain  fir  ifce 
■Hjctgaged  pffopertjy  io  which,  caae  the  oatfiarl  wvmu  haie 
becB  invaEd;  but  hi  truth  the  deKodaathad  no  wospttf 
intent  to  paj  the  oid  defac»  aod  all  that  he  waofied  waa  to 
pmchaBe  certain  adtanfigf  i  I  rannoC  help  thmaa^jp 
theie&jte,  (aldioagjk  it  is  difficnk  to  disw  die  fine  in  Aes 
()   that  this  paitknlar  traoaactkm  is  not  widiin  ibe 


Ckaxsxll,  Bw — ^I  am  of  the  same  opinkav  ^nd  I  apcr 
that  it  is  rfHBnrir  to  kjr  down  an j  genesal  ndfi.     The 
caaca^  howrfcr,  hcte  cstabiidied^  diat  if; 
iirtD  a  new  cantiatt  or  aecuiiit  fcr  pnjimeut  af  a  debt 
respect  rf  which  he  has  been  daKfaacged^ 
aeuiiilj  ii  midy  althon^  fiMmded  on  a 
aach  aa  woqU  make  it  good  in  other  caae&.    Hne  Ae 
miwu'tiri  ii  cqanrocaI»  and  au^ht  be  onlj  a  ciliaU 
payment  of  die  deb^  and  if  the  jaxj  had  fiand  t^t  k 
an  attrtnpt  to  e^rade  die  statute^  it  woold  bna 
Bot  die  jory  have  fbood  tbat   tbe  d^emfaat  boaa  fid^ 
intmdrd  to  purdiaBe  the  aecnmies^  and  tb»eixe  tl» 
ia  not  within  die  statntCL 

Rale 
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1857.        damages. — Averments :  That  at  the  said  auction  the  plaiti- 
^^^^      tifis  agreed  to  sell  to  the  defendant,  as  and  being  tlie 
»•  highest  bidder  thereat,  and  the  defendant  being  such  highest 

bidder  agreed  to  buy  of  the  plaintifis  the  said  Rounds  at  t 
certain  price,  and  upon  and  subject  to  the  sidd  conditions 
and  the  terms  therein  contained ;  that  the  plaintifis  did  all 
things  necessary,  &c.,  to  entitle  them   to  have   the  said 
agreement  abided  by  and  fulfilled,  and  the  said  purchase 
completed  by  the  defendant ;  and  to  have  the  deposit  and 
the  residue  of  the  purchase-money  paid  by  the  defendant 
to  the  plaintifis,  according  to  the  said  conditions,  and  the 
said  22nd  day  of  April  elapsed  before  this  suit — Breach: 
That  the  defendant  broke  his  said  agreement  in  this,  that 
he  did  not  pay  the  said  deposit  according  to  the  said 
conditions;  and  also  in  this,  that  he  neither  paid  nor  \9BB 
able  to  pay  the  residue  of  the  said  purchase-money  accord- 
ing to  the  said  conditions,  nor  was  he  prepared  with  bills 
or  other  securities  to  the  approbation  of  the  plaintifis  or 
their  agent  for  the  remainder  of  the  said  purchase-money, 
but  wholly  failed  to  complete  his  said  purchase  in  com- 
pliance  with   the  said  conditions,  and  in  such  way  as, 
according  to  the  same  conditions,  entitled  the  plainti£b  to 
resell  the  said  Rounds  and  to  have  the  deficiency,  if  any, 
upon  such  second  sale,  with  all  expenses  attending  the 
same,   made  good  by   the  defendant  as  such   de&ulter. 
Whereupon  the  plaintifils,  according  to  the  said  conditions, 
resold  the  said  Rounds  by  public  auction  ;  that  upon  such 
second  sale  there  was  a  deficiency,  and  that  certain  ex- 
penses attended  such  second  sale,  which  deficiency  and 
expenses  amounted  to  a  large  sum,  to  vnt  2372L  I7s.  2d.f 
and  that  the  plaintiflb  did  all  things  necessary  &c.  to  entitle 
them  to  have  the  said  deficiency  and  expenses  made  good 
by  the  defendant  as  such  defaulter  according  to  the  said 
condition ;  and  that  the  time  for  the  defendant's  making 
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Aanimprit''  (G)  it  is  said,  **lf  a  man  make  a  promiae  he 
whom  it  was  made,  before  breach,  may  discharge  it  1 
parol"  (a\']  After  breach,  a  parol  contract  cannot  be  d 
chaiged  without  consideration,  except  in  the  case  of  bi 
of  exchange  and  promissory  notes :  Faster  v.  DayAer  (• 
Where  the  contract  is  by  deed,  it  cannot  be  discharg 
by  a  mere  licence  not  under  seal,  even  with  consideratio 
This  breach  could  only  be  discharged  by  a  new  contra 
founded  on  some  consideration. 

HawkhUi  contra.— No  doubt  if  money  is  actually  dv 
the  debt  cannot  be  dischaiged  without  consideration.  B 
this  plea  states  that  the  defendant  committed  the  breach  I 
leave  of  the  plaintiff,  therefore,  before  the  breach  the  plai 
tiff  gave  the  defendant  leave  not  to  perform  the  contrac 
and  it  is  clear  that  a  parol  contract  may  be  discharged  I 
word  of  mouth,  without  conmderation.  [PoUock^  C.  B.- 
The  plea  cannot  be  so  construed,  because  a  person  cann* 
give  another  leave  and  licence  not  to  do  something, 
the  defendant  had  said  to  the  plaintiff,  '^I  cannot  pay  yc 
now  but  I  will  to-morrow  or  a  fortnight  hence,"  that  stai 
of  facts  would  have  proved  this  plea.] 

Oray  was  not  called  upon  to  reply. 

Pollock,  C.  B. — We  are  all  of  opinion  that  the  plea 
bad.  If  it  is  intended  as  a  plea  in  exoneration  of  the  coi 
tract,  it  should  have  been  so  pleaded,  that  the  Court  migl 
understand  that  the  contract  was  discharged.  A  plea  < 
leave  and  licence  to  do  an  act  is  intelligible,  but  a  plea 
leave  and  licence  not  to  pay  money  may  mean  not  to  pi 
it  to-morrow,  or  a  fortnight  or  a  year  hence.     Such  a  pl< 

(a)  See  also  1  Smith's  Letd.  Cas^  p.  258,  4th  ed. 
(»)  6£zch.  889. 
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judgment  against  it,  for  eren  if  I  am  right  in  my  construc- 
tion, tbe  defendant  oc^t  to  have  pleaded  tbe  exoneration 
in  a  proper  form. 

Chaknell,  B. — I  concur  in  thinking  that  the  plea  is 
bad. 

Judgment  for  the  plaintiff. 


^^^'  Booth  r.  Kennabd. 

jLiL1^«*!r  The  declaration  stated,  that  the  plaintiff  was  the  first  and 
toiaed «  patent  i^^^  inventor  of  a  certain  new  manufacture,  that  is  to  sav, 
of  improve.       q{  certain  improvements  in  the  manufacture  of  gas ;  and 

ments  lo  the  ^ 

»«oii£M:tiireof  thereupon  her  Majesty,  &c.,  by  letters  patent,  &c.,  granted 

wu  stated  in  the  plaintiff  the  sole  privilege  to  make,  use,  exercise,  and 

tionto'«coo-  vend  the  said  invention  within  England  for  the  term  of 

direct  use  of  fourteen  years  from  the  12th  day  of  November,  1850,  and 

M^^^^  fro™  the  8th  day  of  May,  1852,  subject  to  conditions  that 

fraica^od!^  the  plaintiff  should  within  six  calendar  months  next  after  the 

sabtunces  dates  respectively  of  the  said  respective  letters  patent  cause 

tnd  matten,  '^  "^       .  ... 

containing  oil,  to  be  enrolled,  &c.,  instruments  in  writing  under  his  hand 
resinous  mat-  and  seal  particularly  describing  and  ascertaining  the  nature 
also  stated  that  ^^  ^'^  ^^  inventions,  and  in  what  manner  the  same  were 

tbe  mode  of 

using  tbe  materialfl,  migbt  be  **  tbe  same  as  tbe  apparatm  oed  in  tbe  ordinary  mode  of  makinr 
gas  from  coal.**  Tbe  claim  was  as  follows : — *'  I  claim  for  making  gas  direct  from  seeds  and 
matter  berein  named  for  practi«*al  illaminations  or  otber  awful  pniposes,  instead  of  making  it 
fixHn  tbe  oils,  resins,  or  gams,  previomlj  extracted  from  socb  substances.**  In  1829,  U.  had 
obtained  a  patent  for  improvements  in  illominations  or'artiScial  Kgbt,  and  bj  bit  speciicatioii  be 
proposed  to  use  fatty  substances,  sucb  as  greaves  or  graves,  also  the  residoam  after  tbe  oil  bad 
been  ezpresKd  from  seeds,  snch  as  oil  cake,  also  beecb  nuts,  mast,  cocoa  nuts  and  otber  matters 
aboondrng  in  oil,  and  be  proposed  to  use  tbese  substances  separately  and  in  combination.  Tbe 
plaintiff  having  brougbt  an  action  for  tbe  infringement  of  his  patent. 

Heid:  First,  that  H.*s  specification  shewed  that  the  making  gas  direct  from  seeds  and  otiMr 
oilj  matters  was  not  new  at  the  date  of  the  plaintiff's  patent. 

Secondly :    That  as  tbe  want  of  novelty  appeared  distinctW  from  a  written  inatnuncat.  It 
was  for  the  Court  and  not  tbe  jury  to  determine  tbe  identity  of  the  two  supposed  inventions. 

Thirdly :  That  tbe  claim,  being  merely  for  makiitf  gas  direct  from  seeds  and  matter  stated  in 
tbe  speciacatioo,  without  reference  to  any  method  otdoing  it,  was  too  Urge  and  general  a 
and  eonld  not  be  supported. 


JBS7,  *  iBprofemebts  in  the  MaDafiwtaie  of  Gm^**  dated  the  8lk 
Mjj,  1852;  md  the  gperifiralinn  whiA  (aokr  aimatciia^ 
was  as  fiJlowB: — 

''Heretoibre  m  manoliiclmiDg  gm  from  oib^  oSy  or 
lesDoas  matter,  &c^  it  has  been  osoal  to  go  throo^  the 
eostl J  pfoccfls  of  ntitaining  the  oik^  Ac,  from  aeeda  and 
other  substances,  and  to  nse  the  same  in  a  fluid  or  acmi 
floid  state.  Now,  my  impnyrements  cooast  in  the  direel 
use  of  seeds,  leaves,  flowcn,  biandies^  nots^  firuit,  and  other 
substances  and  matters  containing  oil  or  oily  or  leainons 
asatter,  or  other  matter  uaefiil  in  the  manufiictnre  of 
Tcgeb^de  gas. 

''The  mode  of  using  seed  and  eonstmcting  die  appanitni 
used  trndo'  this  my  patent  in  preparing  gaa  may  be  the 
same  as  die  apparatus  used  in  the  ordinary  mode  of  malring 
gas  with  coal,  but  I  prefer  projecting  the  seed,  &c^  into  a 
red  hot  retort,  and  sobgectii^  it  fer  a  certain  time  lo  a 
proper  beat,  then  withdrawing  the  expended  residuum  and 
again  supplying  die  retort  with  anotha*  quantity  of  seed, 
and  so  on,  be  die  same  more  or  less,  at  one  time. 

^  For  die  purpose  of  ezemplificaticm,  I  gire  a  plan  of 
a  retort  which  includes  great  fiMrilities  for  the  porpoae  of 
making  gas  from  seed,  &c.,  but  this  is  cmly  one  of  many 
that  may  be  de«gned  for  the  purpose. 

**  It  will  be  seen,  by  using  seed  that  the  malting  of  gas 
may  be  carried  out  on  the  smallest  scale,  or  extensirely,  ao 
that  every  housekeeper  may  become  the  manufiicturer  of  a 
wholesome  and  innocuous  gas  light,  for  which  purpose  I 
also  give  a  model  or  plan  for  the  construction  of  a  m^^^ 
domestic  apparatus.  By  using  seed,  &c,  my  plan  becomes 
adapted  to  all  climatesii  because  since  it  does  away  with  the 
necessity  of  coal  for  gas  making,  and  as  every  country  grows 
oleaginous  seed,  &&,  more  or  less,  and  as  it  is  not  requisite 
to  exinress  the  oil  from  the  seed,  so  the  patent  brings  these 
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of  ■gricaltoral  or  of  vegetable  prodacdon  of  all  1357. 
difflstes  directly  into  use  for  gas  making.  I  do,  therefore, 
OK  mustard  seed,  rape  seed,  linseed,  dodda,  sesame,  bene, 
geogeUe,  teel,  palm  nuts,  ground  nuts,  cocoa  nuts,  india- 
rubber,  gutta  percha,  thyme,  pitch  pine,  castor  seed,  niger 
poppj,  cotton  seed,  olives,  the  residuum  of  the  olive  press, 
and  that  of  other  seeds,  for  producing  gas,  which  materials 
are  the  productions  of  Eiurope,  Asia,  Africa  and  America  i 
or  I  use  any  other  resinous  or  oily  substance  than  these 
here  named,  without  any  of  them  undeigomg  previous 
preparation  beyond  reducing  them  to  pieces,  if  so  required, 
to  place  them  in  the  retort,  or  by  mixing  a  little  water  with 
lome  seeds  to  assist  in  the  development  of  the  gas,  which  is 
known  as  a  chemical  requirement,  as  in  the  use  of  mustard^ 
ieed,  ftc**   (Then  followed  a  description  of  the  apparatus).^ 

**!  daim  for  making  gas  direct  from  seeds  and  matters 
herem  named,  for  practical  illuminations,  or  other  useful 
pvpoaes,  instead  of  making  it  from  the  oils,  resins,  or  guma 
preriooaly  extracted  from  such  substances." 

The  plaintiff  also  gave  general  evidence  that  the  inven- 
tion was  both  novel  and  useful.  The  defendant  gave  in 
evidence  (amongst  other  documents  (a)  )i  the  patent  and 
specification  of  Edward  Heard,  the  former  dated  the  12th 
February,  1829,  and  intituled  **A  certain  Improvement  or 
Improvements  in  Illumination,  or  producing  Artificial 
^ht**    The  specification  of  this  patent  was  as  follows: — 

''Dlamination  or  artificial  light  being  usually  produced 
from  the  decomposition  of  solid  and  fluid  bodies,  which 
are  converted  by  the  agency  of  heat  into  a  gaseous  state, 
and  on  ignition  afford  light,  I  therefore  take,  from  the 

(a)  These  documents  were  the  1824 ;  Engineers*  and  Mechanics' 

■Pacification  of    John    Taylor's  Encjcloptedia^  1836, Article'* Gas 

Patent  of  the  14th  June,  1815;  Lighting;"  specification  of  Georgo 

tlte  specification  of  Philip  Doug-  Low  and  Frederick  John  Evans 

l***s  patent  of  the   15th  June,  patentof  the  20th  January,  1852. 
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class  of  those  solid  substances  which  have  not  been  hereto- 
fore used  for  making  inflammable  gas  for  that  purpose,  i 
9.  residuary  matter  obtained  in  the  manufacture  or  prepara* 

tion  of  tallow  from  raw  fats,  known  in  commerce  bj  the 
name  of  greaves  or  graves,  as  also  the  residuary  matten 
from  other  species  of  fats  commonly  called  stuff.    I  likewise 
take  the  residuary  or  refuse  substances  which  are  obtained  id 
manufactories  where  horns,  hoofs,  bones,  hides,  skins,  leather, 
or  other  greasy  or  inflammable  matters  are  employed,  as 
ulso  those  left  after  the  expression  of  oils  from  the  seeds^ 
such  as  are  known  in  commerce  by  the  names  of  linseed 
oil  cake,  rape  seed,  oil  cake,  mustard  seed  cake,  almond  <Hi 
cake,  poppy  oil  seed  cake,  and  all  others  so  produced.     I 
also  use  beech  nuts  or  mast,  cocoa  nuts,  and  all  others 
abounding  in  oil  which  have  not  hitherto  been  generally  or 
publicly  known  to  have  been  employed  for  this  purpose. 
I  employ  these  solid  bodies  either  separately  or  in  combina- 
tion with  each  other,  and  in  such  proportions  as  may  be 
found  most  suitable  for  the  production  of  light  of  the  best 
quality  and  with  most  economy.     These  substances  are  to 
be  placed  in  retorts  or  other  proper  vessels,  and  exposed  to 
the  requisite  degrees  of  heat  for  eliminating  or  setting  free 
their  gaseous  products,  and  which  are  afterwards  to  be  col* 
lected  and  purified  for  the  purposes  of  illumination  in  any  of 
the  usual  and  well-known  methods.     From  the  class  of  fluid 
inflammable  bodies,  as  well  as  those  of  a  butyraceous  nature, 
I  take  coal  tar,  the  black  oil  obtained  in  the  distillation 
of  bones  and  other  animal  substances,  cocoa  nut  oil,  palm 
oil  and  other  similar  inflammable  bodies,  and  mix  two  or 
more  of  them  together  in  those  proportions  which  may  be 
found  most  advantageous  for  the  production  of  a  good  light, 
and  at  the  least  possible  expence,  and  which,  of  course, 
must  necessarily  vary,  according  to  the  fluctuation  of  their 
prices  at  different  periods  of  time,  as  well  as  the  intentions 


viiK  tbe  invdiuoo  w 
nlad  dMit  the  dahn  in  tiiB 

mkinii^  gM  diiect   ■ooe  hr 
a»  Miy  oetbod  of  dong  kg.  i 


VI  dfeK  pimfHf  to  ino?e  to  enter  ^ 
iic  xtm*  ^di  Ijl  dnoHpa^  if  tlie  Court  ehonld  bcof 
^Qnc  iif  *aeft  Mdcicieii  tti  leciiicr* 

y:ifc<iF.  »  die  Allowing  tenn,  obtained  a  r 
aLWcuii^^-^  MHmt  vhich. 


Sr  jT.  rVmep  y^widi  wbom  was  J.  Brown  an 
r.^  »;iM^«MoittMUithe  pceaent  term  (April  23  i 
Hie  ^tnKCvt»  n^v  niaed  were  not  under  conaidci 
ritt  C«:uct  ^'  EsKfaiii^iicv  Chamber  (6).  That  Co 
ctfcaitfc  :3ttc  ri«  iB?eadoo»  described  in  the  second 
auicic  ./  Mr«  ';m  ctM  siiiaject  of  a  patent :  it  is  n 
miiseiL  one  due  adsunung  it  to  be  new,  the  daii 
larxe*  ind  ccoM^omdy  the  specification  is  bad ;  a 
tnac  coe  e^^i^csc^  vml  the  part  of  the  defendant  sb 
the  OLYendoa  b  rtoc  qkv«  and  as  such  evidence  co 
writien  instniOKii^  it  b  liuc  the  Court  and  not  the 
determine  the  «{u<^u>a  of  noveltr.  First,  the  clain 
be  supported :  it  »  a  daim  to  protection  for  an  idc 
is  suggested  in  the  specilkatioo,  vis.,  the  making  gi 
from  seeds,  and  not  to  anv  particular  means  or  a] 
frjT  carrying  out  such  idea  in  practice.  In  iV! 
I/arford  (c),  some  doubt  was  entertained  in  th< 

(a)  The  plaintiff's  counsel  ad-  taon  as  to  the  first  pi 

mitterl  that  it  was  essential  to  the  also  a  Chancery  suit  tl 

plaintifT  that  he  should  recoTer  ing  between  the  parties 

on  the  ntcjmd  patent,  and  it  was  referred  to  an  arbitrato 
arranged  between  the  parties  that  (b)  Booth  v.  Kenmtn 

if  the  Court  should  be  of  opinion  N.  627. 
that  the  plaintiff  was  entitled  to  (c)  8  M.  &  W.  806. 

recoTtsr  on  that  patent,  the  ques- 
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ft  the   aigomentt.  whether   the   tpedficstioQ   w»    not 

of  t  patent   for  a  prineiple,  but  the   Coart  nlthnately 

dfoded  that    the  claim  was  not  for  a  mere  principle, 

but  for  a  mode    of  applying    a   well-known   principle, 

Tix.,  the  heating  of  air,  bj  means  of  a  mechanical  appar 

nt08  to  fires  ai;id  furnaces.     So  in  Hall  ▼•  Jcavis  {a\  the 

daim  was  not  to  the  monopoly  of  a  flame  of  gas  or  a 

eonent  of  air*  but  the  monopoly  of  using  them  to  clear 

kee.    If  this  claim  had  been  of  ai  particular  method  of 

nuking  gas  direct  from  seed,  whereby  a  cheaper  or  better 

irtide  was  produced,  the  specification  would  have  been 

good.    The  decidon  in  Crane  v.  Price  {b\  has,  indeed,  been 

qoesdoned,  but  it  may  be  supported  on  the  ground  that  the 

cooihiDation  of  known  materials  produced  a  new  result: 

JM$  V.  Penn  (c).     Here  there  is  no  clainl  to  any  ''  manu- 

Actoie."      The   word    manufacture     denotes    something 

Me,  not  a   mere   philosophical  or   abstract  principle: 

Stxy.fFh€ekr(d),     A  patent  cannot  be  taken  out  for  a 

pindple,  unless  it  is  coupled  with  some  mode  of  carrying 

It  uto  effect :  Jiq)e  v.  Pratt  (e).    The  nature  and  extent  of 

^  claim  is  clearly  a  question  for  the  Court :  Hill  v,  Tkamp^ 

^{fh — Secondly,  the  documents  adduced  in  evidence  at 

^  trial  shew  that  the  supposed  invention  was  well-known 

*t  tike  date  of  the  plaintiff's  patents. — (They  then  referred 

^  the  above   mentioned    passage  in   Parke's   Chemical 

^^J^  {9)  <"^d  commented  on  the  specification  of  Heard's 

P*t«iit(A)). — The  want  of  novelty  appearing  from  written 

^^^Coments ;  it  was  the  province  of  the  Judge  to  compare 

^^m  with  the  plaintiff's  specification  and  direct  the  jury 

*^^^iordingly :  Bush  v.  Fox  (1). — The  Court  then  called  on 

O)  1  Webrt.  P.  C.  100.  (e)   1  Webst.  P.  C.  144. 

C*)  4  M.  &  G.  580;   1  Webst.  (/)  1  Webst.  P.  C.  237. 

^-  €  8M.  {g)  Ante,  p.  89. 

(c)  8  Ezch.  427,  482.  (A)  Anti,  p.  87. 

(<0  2  B.  8e  Aid.  345.  (t)  5  H.  L.  Cas.  707. 


92  EXCHBQUER   REPOBTS. 

1857.  Macaulay  and  Webster  to  support  the  rule.— First,  accord 

iog  to  the  true  construction  of  the  specification,  it  does  no 
claim  a  mere  idea  or  principle,  but  a  principle  carried  ou 
in  a  particular  way,  viz.,  the  making  gas  direct  from  seed 
by  the  apparatus  described.  The  Court  of  error  in  decid- 
ing  that  the  invention  was  the  subject  of  a  patent,  musi 
have  so  construed  the  specification.  The  rule  of  law  is 
that  such  a  construction  ought  to  be  put  on  a  specificatior 
as  will,  consistently  with  the  fair  import  of  the  language 
used,  make  the  claim  coextensive  with  the  actual  discovery ; 
Hawarth  v.  Hardcastle  {a).  The  result  of  this  procea 
being  a  better  and  a  cheaper  article,  that  b  the  subject 
of  a  patent :  Crane  v.  Price  (b),  Neibon  v.  Harford  (c).— 
Secondly,  the  invention  is  new.  The  mere  suggestion  ot 
the  same  principle  in  a  book  previously  published  will  not 
vitiate  a  patent  In  WoodcrofVs  Patent  {d)  Lord  Brauffham 
said,  **  The  mention  in  a  book  does  not  signify,  unless  it  ii 
in  such  a  way  that  anybody  could  easily  make  and  use  th< 
invention.'*  The  question  is,  whether  there  has  been  suet 
a  publication  as  to  make  the  description  a  part  of  th< 
public  stock  of  information :  Stead  v.  Williams  («).  Heard*i 
specification  does  not  describe  the  mode  of  manufiictun 
mentioned  in  the  plaintiff's  patent.  Before  these  docu- 
ments can  be  used  as  impeaching  the  plaintiff's  patent 
it  is  incumbent  on  the  defendants  to  shew  by  evidence 
that  if  the  process  mentioned  in  them  was  carried  out,  it 
would  produce  the  same  result 

Cur.  adv.  vult. 
The  judgment  of  the  Court  was  now  delivered  by 


(a)  1  Bing.  N.  C.  182.  (r)  8  M.  &  W.  806. 

{b)  4  M.  &  G.  580.  (d)  2  Webst.  P.  C.  23. 

(e)  2  Webst.  P.  C.  143. 
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Chemical  Essaysy  which  it  was  admitted  had  been  generdh 
circulated  in  this  country  before  the  date  of  the  plaintiff'i 
patents,  from  which  it  might  be  collected  that  the  methoc 
of  making  gas  from  oU  direct  was  known  in  this  countr] 
before  the  date  of  the  plainti£F's  first  patent ;  but  for  th( 
reason  ^ven  presently,  it  is  not  necessary  to  state  th( 
passage  firc»n  Parke's  Essays. 

The  Chief  Baron  upon  this  evidence  thought,  at  tb 
trial,  that  Heard's  patent  and  specification  which  expressi; 
named  beech  nuts  and  cocoa  nuts,  and  referred  to  oily  an( 
fatty  substances,  and  also  the  publication  of  Parke*s  Essayv 
had  anticipated  the  plaintiff's  discovery  as  to  making  gai 
direct  from  substances  containing  fatty  and  oily  matter,  sucl 
as  seeds,  &c.,  and  by  consent  of  the  parties  he  directed 
tlie  jury  to  find  a  verdict  for  the  defendant,  reserving 
the  point  for  the  opinion  of  the  Court,  who  were  to 
decide  it  and  enter  the  verdict  for  the  plaintiff,  damages  !«., 
if  they  thought  the  plaintiff  entitled  to  a  verdict :  he  alsc 
decided  that  the  claim  on  the  second  patent,  being  merelj 
for  making  gas  direct  from  seeds  and  matters  stated  in  th< 
specification,  without  any  reference  to  any  method  of  doinj 
it,  was  too  large  and  general  a  claim,  and  could  not  h 
supported. 

The  jury  accordingly  found  a  verdict  for  the  defendan 
on  the  two  issues  as  to  novelty  and  specification ;  and  th 
question  we  have  to  decide  is,  whether  the  direction  givei 
at  the  trial  was  wrong,  and  whether  a  verdict  ought  to  b 
entered  for  the  plaintiff,  damages  Is. 

The  case  had  been  tried  on  a  former  occasion  when  a  bi 
of  exceptions  was  tendered  to  the  ruling  of  the  Chief  Baroi 
which  was  argued  in  the  Exchequer  Chamber  (a),  an 
a  venire  de  novo  awarded.  On  looking  into  that  case, : 
appears  to  us  that  the  Exchequer  Chamber  merely  decide 

(a)  1  H.  «c  K.  527. 
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1657.  A®  written  document,  and  we  think  it  is  for  the  Court 
to  construe  it;  and  as  this  is  part  of  the  invention  claimed 
by  the  plaintiff  in  his  second  patent,  we  think  the  plaintiff  8 
invention  is  so  fiur  not  new,  and  therefore  the  invention  as 
a  whole  cannot  be  claimed  as  new. 

We  are  also  of  opinion  that  the  claim  is  too  lai^  and  that 
such  claim  cannot  be  supported.  It  is  a  claim  to  make  gu 
direct  from  seeds — not  in  any  mode  pointed  out  in  the 
specification,  but  generally.  After  the  publication  of  Heard's 
specification  no  patent  could  be  taken  out  for  the  pcoces 
generally,  thoi:^h  a  patent  might  be  taken  out  for  a  parti 
cular  method  of  doing  it  We  think  the  plaintiff's  seconc 
patent  was  not  for  any  particular  method  of  doing  it,  bu 
for  the  doing  of  it  by  any  method;  and  we  think  if  even  i 
had  been  new  (which  it  turns  out  not  to  be),  such  a  mod 
of  specifying  and  claiming  the  invention  cannot  be  sostaine 
as  a  good  specification. 

We  have  not  in  our  judgment  taken  any  notice  of  th 
publication  in  Parke's  Essays.  It  was  contended  that  tl 
Judge  at  the  trial  could  not  decide  upon  that,  but  ought  t 
have  left  it  to  the  jury.  We  think  it  unnecessary  to  ezprei 
any  opinion  on  this  point,  as  we  think  that  the  constnictic 
and  effect  of  Heard's  specification  is  clearly  for  the  Ju<]^ 
or  the  Court,  and  as  that  shews  to  our  minds  mo6t  sati 
fiMstorily  that  the  invention  (as  claimed  by  the  plaintiff), 
(in  part  at  least)  not  new,  we  discharge  the  rule  on  th 
ground  without  reference  to  the  publication  in  Parke 
Essays. 

We  are  therefore  of  opinion  that  the  verdict  for  tl 
defendant  ought  to  stand,  and  that  the  rule  to  set  it  asic 
and  enter  the  verdict  for  the  plaintiff  must  be  dischai^ed. 

Rule 


98 


EXCHEQUER  REPORTS. 


opposite  Rotherbithe  she  met  the  plaintifis'  barge  comi 
up  the  river  under  sail  towards  the  Surrey  shore.  T 
persons  on  board  the  steam  vessel  hailed  the  barge,  but  8 
continued  on  her  course,  and  came  across  the  bows  of  t 
steam  vessel,  and  thereby  sustained  the  damage  for  whi 
this  action  was  brought  On  the  part  of  the  plaintiff  e 
dence  was  adduced  to  shew  that  there  is  a  certain  part 
the  river  Thames  which  is  known  to  pilots  and  oth< 
navigating  it  as  the  **  fairway  or  mid-channel,**  and  that  t 
steam  vessel  at  the  time  of  the  collision  was  out  of  the  fa 
way  or  mid-channel.  The  plaintiff  also  adduced  evidec 
as  to  the  then  state  of  the  tide,  in  order  to  shew  that  t 
barge  was  properly  steered  towards  the  Surrey  side  of  t 
river.     The  evidence  was  however  conflicting. 

It  was  contended  on  the  part  of  the  defendant,  tl 
having  kept  the  steam  vessel  to  the  starboard  side  of  t 
fairway  or  mid-channel,  as  required  by  the  14  &  15  Vi 
c.  79,  8. 27  (a),  he  was  not  liable.  The  learned  Judge  t< 
the  jury  that  according  to  the  true  construction  of  tl 
Act,  it  was  the  duty  of  the  defendant  to  have  kept  the  ste^ 
vessel  to  the  starboard  side  of,  but  within  the  fairway 
mid-channel,  and  that  when  he  saw  there  was  a  risk  o: 


(a)  Sect.  27,  "Whenever  any 
vessel  proceeding  in  one  direction 
meets  a  vessel  proceeding  in 
another  direction,  and  the  master 
or  other  person  having  charge  of 
either  such  vessel  perceives  that 
if  both  vessels  continue  their  res- 
pective courses  they  will  pass  so 
near  as  to  involve  any  risk  of  a 
collision,  he  shall  put  the  helm 
of  his  vessel  to  port,  so  as  to 
pass  on  the  port  side  of  the  other 
vessel,  due  regard  being  had  to 
the  tide  and  to  the  position  of  each 
vessel  with  respect  to  the  dangers 
of  the  channel,  and  as  regards 


sailing  vessels,  to  the  keeping 
each  vessel  under  command ;  i 
the  master  of  any  steam  ves 
navigating  any  river  or  nan 
channel  shall  keep  as  far  as 
practicable  to  that  side  of 
fairway  or  mid-channel  thei 
which  lies  on  the  starboard  t 
of  such  vessel ;  and  if  the  mat 
or  other  person  having  charge 
any  steam  vessel  neglect  to  obse 
these  r^ulations  or  either  of  tb< 
he  shall  for  every  such  offei 
be  liable  to  a  penalty  not  exoe< 
ing  50/." 
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navigation,  and,  as  regards  sailing  ships  on  the  starboard 
tack  close-hauled,  to  the  keeping  such  ships  under  com- 
mand.'' By  section  297,  "  Every  steam  ship,  when  navi- 
gating any  narrow  channel,  shall,  whenever  it  is  safe  and 
practicable,  keep  to  that  side  of  the  fairway  or  mid-channel 
which  lies  on  the  starboard  side  of  such  steam  ship.** 
Therefore  the  steam  vessel  ought  to  have  been  in  the  mid- 
channel,  but  as  far  to  the  right  as  practicable.  But  the 
steam  vessel  was  out  of  the  fairway  or  mid-channel  and  in 
a  part  of  the  river,  where  persons  steering  barges  would 
not  expect  to  find  her.  Though  a  person  driving  on  the 
wrong  side  of  the  road,  would  not  on  that  account  be 
necessarily  responsible  in  case  of  an  accident,  yet  that 
is  an  ingredient  in  considering  the  question  of  negligence. 
Here  the  jury  have  found  that  the  defendant  was  guilty  of 
negligence. 


Montagu  Chambers  and  J^  Brown,  in  support  of  the  rule. — 
Under  the  14  &  15  Vict  c.  79,  s.  27,  it  was  the  duty  of  the 
master  to  keep  the  steam  vessel  as  far  as  practicable  to  the 
starboard  side  of  the  fairway  or  mid-channel ;  and  having 
complied  with  the  directions  of  that  Act,  he  is  not  respon- 
sible. The  middle  part  of  the  27th  section  is  not  qualiGed 
by  the  previous  part,  but  is  separate  and  distinct.  The 
construction  put  on  the  14  &  15  Vict.  c.  79,  s.  27,  by  the 
learned  Judge,  is  at  variance  with  that  of  Dr.  Ltishington 
in  the  case  of  the  "  Sylph "  (a),  who  points  out  that  the 
words  in  the  9  &  10  Vict.  c.  100,  s.  9,  **  Due  regard  being 
had  to  the  tide  and  to  the  position  of  each  vessel  in  such 
tide,"  are  purposely  omitted  in  the  14  &  15  Vict  c.  79,  s.  27. 
According  to  the  Gnding  of  the  jury,  the  steam  vessel  was 
further  to  the  starboard  than  it  need  have  been,  but  the 
defendant  is  not  responsible,  because  he  has  done  more  than 

(fl)  2  Eccl.  &  Adm.  Rep.  (Spinks)  75. 
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ibe  Act  requires.     The  term  "fiiirway  or  mid-channel"  1357 

^|y  applies  to  the  centre  of  the  river  where  there  are  tiers  ^-^^^ — ' 
^*  shipping  on  the  sides,  in  other  cases  it  means  the  whole  v. 


'lavigable  channel.     The  provisions  of  the  17  &  18  Vict. 
^*  104,  ss.  296,  297,  do  not  alter  the  case. 

Martin,  B. — The  rule  must  be  discharged.  If  the  jury 
^^  found  that  the  steam  vessel  was  pursuing  her  course  in 
^e  position  which  the  Act  requires,  there  might  have  been 
^me  doubt  as  to  the  defendant's  responsibility;  but  the 
jury  have  found  that  the  steam  vessel  was  not  where  she 
ought  to  have  been,  and  moreover  that  the  defendant  was 
guilty  of  negligence. 

Bbamweli^  B. — I  am  also  of  opinion  that  the  rule  ought 
to  be  dischai^d.  Taking  it  upon  the  finding  of  the  jury, 
that  the  steamer  at  the  time  of  the  collision,  was  out  of  the 
&irway  or  mid-channel  of  the  river,  it  becomes  necessary  to 
look  at  the  17  &  18  Vict.  c.  104,  and  see  what  rule  it  lays 
down.  The  297th  section,  says  that  ^*  Every  steam  ship, 
when  navigating  any  narrow  channel  shall,  whenever  it  is 
safe  and  practicable,  keep  to  that  side  of  the  fairway  or 
mid-channel  which  lies  on  the  starboard  side  of  such  ship.** 
I  was  inclined  to  think  that  if  a  steam  ship  was  out  of  the 
fiiirway  and  more  to  the  starboard,  she  would  be  in  a  better 
position  than  the  Act  required  and  could  not  be  complained 
of;  but  on  consideration  I  think  that  is  not  so.  The  Act 
meant  that  the  steam  ship  should  keep  to  the  starboard  of 
the  fiurway  but  within  it,  and  that  if  she  did  so  she  was  not 
to  be  considered  in  the  wrong:  that  when  out  of  the 
fairway  to  the  starboard  she  would  not  be  necessarily  right 
or  wrong.  That  mtist  be  the  meaning  of  the  Act,  for 
suppose  the  master  of  a  steam  vessel,  in  navigating  the 
river  Thames,  thought  fit  to  go  hiside  the  tiers  of  shipping. 


Voss. 
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1S57.        uid  time  cmme  into  ooUiaioD  with  a  baige ;  he  might  mJ* 
T^*     '      **  I  am  to  the  staiboaid  of  the  ftirwar;*  but  the  master 
V-  of  the  baige  might  mj^  ^I  had  no  ri^  to  expect  that  yoa 

would  be  thore :"  so  that  the  Conner  cooU  not  be  io  a  better 
positioD  in  cooseqnenoe  of  his  being  moie  to  the  ataiboard 
than  the  Act  reqaiie&  Suppose  a  steam  tcssd  nsTigadng 
Southampton  wator,  instead  of  keeping  within  the  faooji^ 
chose  to  keep  neara*  the  shore,  she  wooU  not  iMiisiinilj 
be  in  the  wrongs  and  there  wooU  be  no  piisuaiptinti  thst 
she  was  in  the  i^t.  It  seenv  lo  are,  theiefare,  thai  the 
l>)id  Chirf  Baron  pwycrfy  left  it  to  the  joiT  to  say  whether 

die  steam  vessel  was  in  the  fiurwayor  beyosid  it,  hot  in  my 
opinion  their  finding  was  wrong.  The  297th  sectioo  aBj% 
*  If  in  any  case  of  colbion  it  appears  to  the  Court  bcfcre 
which  die  esse  is  tried,  that  soch  ailliimai 
bjdie  non-obserfance^&c^of  the  fixcgomg  rale  as  toa 
ship  keeping  to  that  side  of  a  narrow  rhannrl  which  fiea 
die  nlsifwMid  side,  the  cwncr  of  the  ship^  by  which 

been  inlEnnged,  shall  noc  be  cptiiled  to  recover  any 

iar  any  damage  laiiriiniil  by  SKh 

of  dhe  Comtt  ^ac  die  dfcnmstances  of  dhe  erne  asade  a 
depastme  from  die  rdfe  sKceaaryr    That 

SKf ''dhmdkie  of  Ae  Jiuk'mm^  sr 
staroosra  moe,   cms    tasc  ana  oc  i 
oa  the  smrbmrd  saie:^  il  thereiae  temfe  tE> 

.^^^     \sk  this  caae^  however  the 

hsae  liimad  dhis  there  is  a  Airway  or  smd^haDmel 

AcuaeifrMtt  the  rfamrwet  ti2ieit^snki  manr  opiniamdi^ 

WEQB^  in  dhm  ^fhng  Vn'snrrr  Ae  mimn  ""(Tm  aiai  le 

nr  aaaigdMa  pact  of  the  cncBL     Iff 

a  pactaariar  pact  of  dhe 

by  tnas  ot*  dUppmg^  that  pert  wuuM  doc  ha 
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1857.  which  lies  on  the  starboard  side  of  such  TesseL*"  I  agree 
that  it  was  the  duty  of  the  Judge  to  construe  that  part  of 
the  section,  and  explain  to  the  jury  what  is  meant  by  keep- 
ing <<to  the  starboard  side  of  the  fiiirway  or  mid-channel, 
but  it  was  a  question  for  the  jury  to  say  whether  or  no  the 
steam  vessel  had  complied  with  the  proTisions  ot  the  Act. 
I  think  that  a  proper  construction  was  put  on  this  middle 
part  of  the  clause  and  that  the  question  was  properly  left 
to  the  jury,  who  have  come  to  the  same  concluaon  as  I 
myself  should  have  done.  It  is  said  however  that  the 
direction  is  faulty  in  this  req>ect,  that  the  learned  Judge 
ought  to  have  told  the  jury  that  this  middle  part  of  the 
section  is  not  qualified  by  the  [urevious  part,  and  that  as 
the  steam  vessel  was  on  the  starboard  side  of  the  fidrway  or 
mid-channel  though  not  within  it,  the  defendant  was  pro- 
tected by  the  Act.  But  I  think  that  the  summing  up  is 
not  open  to  that  objection,  and  that  the  circumstance  of  the 
steam  vessel  being  where  she  was  does  not  afford  her  any 
protection,  and  though  she  might  not,  in  the  case  of  colli- 
sion, be  necessarily  liable  to  an  action,  she  lost  her  protec- 
tion if  the  finding  of  the  jury  is  right.  Then  comes  the 
question  as  to  liability.  In  order  to  determine  this,  it  was 
necessary  that  the  Judge  should  advert  to  the  first  part 
of  the  27th  section,  which  requires  the  master  of  any  vessel 
meeting  another  to  port  his  helm,  so  as  to  avoid  any  ride  of 
a  collision,  regard  being  had  to  the  tide  and  the  position 
of  each  vessel  with  respect  to  the  dangers  of  the  channeL 
The  learned  Judge  did  call  the  attention  of  the  jury  to 
this  part  of  the  section  when  he  left  to  them  the  question 
of  negligence.  For  these  reasons  I  think  that  the  ruk 
should  be  dischaiged. 

Pollock,  C.  R — I  agree   that   the   rule  ought  to  Ix 
discharged. 

Rule  discharged. 
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2857.        ^  ^  ^^  Elixabelh  Wiltshire  shall  go  to  and  be  possesB 
'^^"^^      by  her  sist^,  m j  mece  Mary  Platt»  and  to  her  hein  ai 
r.  asngns  ibr  erer :  prorided  alao^  and  my  will  and  meanii 

is,  and  I  do  hereby  farther  deare,  that  in  case  my  sa 
nieces,  Elixabeth  Wiltshire  and  Maiy  PUtt,  shall  both  d 
wiihoQt  leayii^  issue  lawfully  bom  of  their  bodies^  th 
the  same  estate^  with  the  appurtenances,  shall  go  onto  si 
amongst  all  my  other  nieces,  the  daughters  of  Elisabei 
Reed,  and  the  daughter  of  Hester  Fowler,  and  to  their  hei 
and  assigns  for  erer,  equally  to  be  divided  between  the! 
share  and  share  alike,  as  tenants  in  common,  and  not ) 
joint  tenants.* 

On  the  2nd  of  January,  1819,  Anthony  Wiltshire  mad 
a  codicil  to  his  will  in  the  words  following: — ^*<Thi8  ii 
codicil  to  the  last  will  and  testament  of  me  Anthoo, 
Wiltshire,  of,  &a,  bearing  date,  &c.,  which  I  desire  may  b 
considered  as  annexed  to  and  be  taken  as  part  thereof; 
give  and  devise  unto  my  niece,  Mary  Piatt,  all  that  d; 
freehold  esUte,  called  Heathfield,  situate,  &c«  I  also  gir 
and  devise  unto  my  said  niece,  the  said  Mary  Piatt,  certaii 
pieces  of  land  and  a  cottage  (describing  them),  to  hold  th 
said  estate,  cottage,  lands,  &c.,  unto  and  to  the  only  propc 
use  and  behoof  of  my  said  niece  Mary  PUtt,  her  heirs  am 
assigns  for  ever;  provided  nevertheless,  that  in  case  di 
said  Mary  Piatt  shall  depart  this  life  without  leaving  lawiii 
issue  of  her  body,  then  I  give  and  devise  the  said  esUti 
cottages,  &C.,  in  manner  and  form  by  me  given  and  devise 
in  and  by  my  said  in  part  recited  will" 

The  lands  and  hereditaments  so  devised  to  Mil 
Piatt  by  the  codicil  are  the  lands  sought  to  be  recovere 
in  this  action.  In  the  month  of  January,  1819,  tl 
testator  died  without  having  altered  or  revoked  li 
will,  save  in  so  far  as  the  same  is  altered  by  tl 
said  codicil,  and  without  having  altered  or  revoked   tl 
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codidi,  and  thereupon  Mary  Piatt,  as  devisee  under  the        1B57. 
codicil,  entered  into  possession  of  the  lands  devised  to  her. 
She  remained  in  possession  down  to  the  time  of  her  death. 

By  indenture  dated  the  1st  of  May,  1823,  made  between 
Hiry  Piatt  of  the  first  part,  William  Bead  King  of  the 
Kcood  part,  and  Thomas  Edwards  of  the  third  part,  it 
viB  witnessed  that  for  barring  all  estates  tail  and  all 
JCtenions  and  remainders  thereon  expectant,  &c.,  and  for 
anoring  the  said  lands  in  fee  simple  to  the  use  of  Mary 
Flitt,  she  did  grant,  bargain  and  sell  all  the  said  lands  and 
hereditaments,  &a,  devised  to  her  by  the  said  codicil  unto 
W,  S.  King  and  his  heirs  and  assigns :  To  the  intent  that 
he  might  become  a  tenant  of  the  immediate  freehold  of  the 
aid  lands  and  hereditaments,  &a,  to  the  end  that  a  com- 
noQ  recovery  might  thereof  be  had  and  suffered ;  and  by 
the  aune  indenture  it  was  declared  that,  after  suffering  the 
tiid  common  recovery  the  same  should  enure  to  the  use  of 
Kaiy  Piatt,  her  heirs  and  assigns  for  ever. 

The  recovery  was  afterwards  duly  suffered  in  the  Court 
of  Common  Pleas  at  Westminster. 

Od  the  18th  of  September,  1829,  Mary  Piatt  made  her 
^1  and  she  subsequently  made  four  several  codicils 
^reto,  and  by  the  third  of  such  codicils,  bearing  date 
^  7th  of  January,  1845,  devised  the  said  lands  to  the 
^fendant  in  fee  simple. 

On  the  24th  day  of  June,  1854,  Mary  Piatt  died  a 
^w,  and  without  leaving  lawftil  issue  of  her  body,  and 
^thoDt  having  altered  or  revoked  the  devise  to  the  de- 
fcodant  contained  in  the  codicil  of  the  7  th  of  January, 
1845,  and  on  her  death  the  defendant  entered  into  posses- 
sion of  the  lands  and  hereditaments  so  devised  to  him,  and 
he  is  now  in  such  possession. 

The  plaintiff,  Charles  Biss,  is  the  husband  of  Elizabeth 
Biss. 
The  question  for  the  opinion  of  the  Court  is,  whether 
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liis.  Pbo,  br  fliSakur  «  leungii  ia  1823^  aoqniied  the 
fse  io  tke  Inds  ad  liniir<— ill  io  Aqiafte,  ao  «  to 
ottbkber  todeviK  tke  prapotr  to  Ae  defendant  in  feft 
If  tke  Cost  fifad  be  of  ofOBon  ia  &e  ncptm  oftk 

fir  tke  reoovcrr  of  the  wd  kndi 
abd  be  anocd  lor  rihe  pbintiftL   V 
the  Camt  shall  be  of  opoion  in  dx  aCnaadfe  of  tk 
ihen  y^mmmim  diaD  be  cnaered  op  far  the  d^ 


JUL  SmU  (vixh  vhoaa  «  Grmff\  mgaed  far  the  phis- 
tifi  '« i.— It  if  conceded,  tint  if  in  a  viH  aande  before  da 
Ifit  Janoarr,  1638.  there  is  a  devire  of  realtr  Id  one  nd 
hii  hoBi^  'and  if  lie  £e  ■ithut  Itatkig  lawfid  mmf 
ihtn  a  ph  oi«r,  die  vends  ree  to  be  uniHiiw^l  aa  refanf 
to  an  mdrfiniif  iukn«  of  ireoe :  tlmrfcae  an  cattle  td  a 
creaied  br  the  coSkSi  anles  the  if  laindfi  of  the  iril| 
shews  that  sodi  vas  not  the  inftendon  of  the  teaUlar. 

ate  as  sosed  br  Lad  JCenyna  in  JZar  d.  Sbovf. 
p^r  (i^  -  ifspBes  here.    '''TWiiaeadan  in  thbandndln 

i,vhedierfrcnn  ihe  whole  eonttxt  of  the  will  are  en 
cciDect  that  the  lestaxor  mmni  dving  without  iaaoe  lifioi 
at  the  death  of  die  firai  taker?  ^  Here  the  teal^or  bj  In 
miU  dcTiaed  bis  itnl  e»i^  indo£ng  die  land  in  €io^ 
to  EEaahetb  Wihsijir,  and  in  case  she  sfaonld  '■die  with 
oui  isne  bcra  of  ber  bodr  and  Irring  at  the  dme  o 
her  dtceade.^  iben  to  Manr  Fbn  and  her  heiiB.  He  goe 
on  to  SIT,  *  I  desare  thai  in  case  EExdbeth  Wihdnre  an 
Marr  Phn  bc«h  dK  wiiboaz  Wrii^  isEne  lawfoflj  boni< 
tbeir  bcdie^^  then  ihr  escaie  dull  CO  over.  Itisdeardii 
bj  the  milk  the  teseator  idiicimMI  to  gm  the  same  cilati 
to  IvHb  nm>e&.  risu  esaics  in  fee.  widi  czccotory  devia 
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ofer.  Then  by  the  codicil,  which  he  desires  may  be  con- 
sdered  **  as  annexed  [to  his  will  and  taken  as  part  thereof,** 
be  says,  "I  devise"  the  land  in  question  "to  Mary  Piatt  "i! 
and  her  heirs,  and  in  case  she  shall  depart  this  life  without 
kifiog  lawful  issue  of  her  body,  then  I  give  and  devise  the 
Biid  estate  in  manner  and  form  by  me  given  and  devised 
bj  mj  said  will."  By  the  codicil  the  testator  has  merely 
pot  Uaiy  PUtt  in  the  place  of  Elizabeth  Wiltshire.  The 
inteDtion  was  to  give  her  an  estate  in  fee,  with  an  executory 
derise  over,  such  as  was  given  by  similar  words  in  the  will. 
In  Sheppard  v.  Lessingham  {a)  the  testatrix  bequeathed 
certain  bank  stock  to  her  daughter  for  life,  with  remainder 
tosQch  child  or  children  of  her  as  should  be  living  at  her 
death,  and  if  she  should  not  leave  any  child,  or  if  all 
duldreD  should  die  without  issue,  then  to  J.  S.  The 
daughter  had  a  son  bom  at  the  time  of  making  the  will. 
The  Court  held  that  they  would,  if  possible,  so  construe 
thewcHtls  "dying  without  issue"  as  to  support  the  limitation 
over;  and  reading  them  with  reference  to  the  prior  clause, 
held  that  they  meant  "  without  leaving  issue  at  the  death 
of  such  children/*  This  case  comes  within  the  class  of 
cases  where  other  expressions  in  the  will,  added  to  words 
importing  a  fEulure  of  issue,  shew  that  the  testator  used 
the  words  in  a  restricted  sense.  The  cases  on  the  sub- 
ject will  be  found  in  2  Jarman  on  Wills,  p.  434  {b).  In 
Prior  on  the  Construction  of  Limitations,  in  which  the 
words  "issue"  and  "child"  occur,  p.  90.,  it  is  said,  "Another 
daas  of  cases  comprises  those  in  which  there  has  been  in 
^  preceding  part  of  the  will  a  devise  over  on  failure  of  issue, 
which  (either  by  plain  language  or  by  some  of  the  rules 
I  have  laid  down)  is  considered  as  depending  on  a  failure  at 
some  limited  period,  and  the  testator  afterwards  introduces 
another  gift  by  an  expression,  which  by  itself  would  import 

(a)  Amb.  122.  (5)  2nd  edition. 
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that  8iich  latter  gift  was  ooly  to  take  eflTect  on  an  indefiniti 
fidlure  of  jssiie :  he  is  sometimefl^  in  soch  case^  oonsidend 
as  intending  to  express  bj  a  short  form  what  be  hai 
before  declared  at  length,  and  the  restricted  instead  of  the 
indefinite  meaning  is  given  to  the  words.**  In  ISripairidl 
T.  Kdpatrick  {a),  and  Itadfard  t.  Radford  {b\  a  similar  nik 
of  construction  was  applied.  In  Greemoood  t.  Verdom  {c\ 
under  a  devise  of  real  estate  to  *^A.  and  his  heirs  and 
assigns  for  ever,  and  firom  and  after  his  decease  without 
issue  to.  be  equally  divided  among  the  then  surviving  kga- 
teesy  share  and  share  alike  ;**  it  was  held  that  the  gift  over 
must  be  taken  to  refer  not  to  an  indefinite  feilure  of  isni^ 
but  to  a  fidlure  of  issue  to  take  place  within  the  lives  of  the 
executory  devisees.  Vice  Chancellor  Pdge  fFood,  in  de« 
livering  judgment,  said,  the  question  was  whether  or  nol 
there  was  sufficient  on  the  face  of  the  will  to  indicate  thai 
the  feilure  of  issue  referred  to  was  a  feilure  which  was  tc 
take  place  at  a  certain  definite  period,  and  not  a  general 
feilure  of  issue ;  and  in  coming  to  the  conclusion  that  there 
was  such  an  indication,  he  relied  on  the  feet  that  it  wai 
apparent  on  the  face  of  the  will  that  the  testator  intendec 
to  give  a  personal  benefit,  and  not  a  transmissible  intereet 
to  those  to  whom  the  estate  was  limited  in  default  of  ii 


JBuffh  Hill  (with  whom  was  Raymond)^  for  the  defend- 
ant— In  construing  wills,  where  there  is  a  fixed  rule 
of  law  for  the  construction  of  certain  expressions,  greal 
confusion,  uncertainty  and  inconvenience  are  caused  bj 
attempts  to  follow  the  meaning  of  a  testator  in  a  particula 
instance :  it  is  safer  to  adhere  to  the  known  and  settles 
meaning  of  the  words.  Now,  it  has  long  been  estaUiaba 
that  the  words  **  dying  without  leaving  lawful  issue,**  in 

(a)  13  Ves.  476.  (h)  1  Keen,  4S6. 

(c)  1  Kay  &  J.  74. 
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ilcTise  of  real  estate,  mean  an  indefinite  failure  of  issue ;        1857. 

bat  in    a    bequest    of  personalty,    they    mean    "dying      '^^^^'^^ 

withoat   leaving  issue    living  at   the  death  of  the  first  v. 

ttker."    The  cases  were  considered  and  explained  in  Bam' 

fmi^.  Lord{d),  and  Doe  d.  Simpson  v.  Simpson {b).     In 

Dm  d.  Cadogan  v.  Ewart  (c).  Doe  d.  Todd  v.  Daeshury  (d) 

ndCrfrv.  Gobk{e)9  the  rule  as  first  laid  down  in  Forth 

i,Chapnum{f)  was  adopted;  and  the  doctrine  of  Lord 

Emfon   in  Porter  v.   Bradley  {g)    was    disapproved    of. 

Tliere  is  an  exceptional  case,  where  the  context  shevrs  that 

the  de?ise  over  is  to  take  effect  upon  the  death  of  the 

fint  taker,  such  as  where  the  words  are  "  without  leaving 

ime  bddnd  him.^    So,  perhaps,  as  in  Greenwood  v.  Ver- 

dM(i)^  where  the  gift  over  was  of  life  estates  to  certain 

ieptees  who  wonld  not  have  been  benefited,  unless  the 

«(vds  were  construed  to  mean  on  "  failure  of  issue  at  the 

denb  of  the  first  taker."    The  plaintiff  seeks  to  supply  the 

voids  ^  living  at  the  time  of  her  decease,"  but  words  can 

nlj  be  changed  or  transposed  where  the  intention  of  the 

tcttttor  cannot  otherwise  be  carried  into  effect,  as  where 

^  words  taken  in  the  order  in  which  they  stand  do  not 

coovey  any  meaning,  as  in  Doe  A^Wcife  v.  Alleock  (t),  cited 

1  Jannan  on  Wills,  p.  418. 

M.  Smith  replied. 

Per  Curiam. — It  is  not  at  all  clear  that  the  plaintiffs 
are  entided  to  this  property  even  if  the  defendant  has  no 

title. 

Cur.  adv.  vulL 

(a)  14  C.  B.  708.  (f)  1  P.  Wms.  663. 

(b)  4  Bing.  N.  C.  333.  (g)  3  T.  R.  143. 
(e)  7  A.  &  £.  636.  (A)  1  Kaj  &  J.  74. 
(d)  8  M.  &  W.  514.  (0   1  B.  &  Aid.  137. 
(«)  13C.  B.  445. 


112  EXCHEQUER  REPORTS. 

1857.  Th^  judgment  of  the  Court  was  now  delivered  by 

B188 
«•  Pollock.  C.  B. — This  was  a  special  case  for  the  opiDior 

Smith.  ^  ^  \r 

of  the  Court  and  the  only  question  is,  whether  one  Mar; 
Piatt,  by  suffering  a  common  recovery  of  certain  lands 
sought  to  be  recovered  in  this  action  of  ejectment,  acqoirec 
the  fee  simple,  which  turns  upon  whether  she  had  an  estata 
tail  Mary  Piatt  clmmed  under  a  codicil  to  the  will  of  cfom 
Anthony  Wiltshire  made  on  the  2nd  of  January,  1819 
which,  after  reciting  his  will  bearing  date  the  30th  Jon* 
then  last,  and  declaring  his  desire  that  the  codicil  might  l>« 
considered  as  annexed  to  and  be  taken  as  part  thereof  gav< 
and  devised  unto  Mary  Piatt  certain  freehold  lands,  part  c 
the  residue  of  his  property  devised  by  his  will,  unto  an^ 
to  the  only  proper  use  and  behoof  of  the  said  Mary  Plat 
her  heirs  and  assigns  for  ever :  Provided,  nevertheless,  the 
in  case  the  said  Mary  Piatt  should  depart  this  life  withom 
leaving  lawful  issue  of  her  body,  then  he  gave  and  devise 
the  same  in  manner  and  form  by  him  given  and  devised  i 
and  by  his  said  recited  wilL  By  his  will  he  had  devise 
the  residue  thus: — ^'I  give,  devise  and  bequeath  uai 
Elizabeth  Wiltshire  all  ^he  residue,  &c.  to  hold  to  h€ 
the  said  Elizabeth  Wiltshire  and  to  her  heirs  and  assigns  fc 
ever:  Provided,  nevertheless,  and  my  will  is,  &c.,  that  i 
case  the  said  Elizabeth  Wiltshire  should  die  without  lawfo 
issue  bom  of  her  body  and  living  at  the  time  of  her  decease 
then  the  said  residue  should  go  to  and  be  possessed  by  tlu 
said  Mary  Piatt,  her  heirs  and  assigns  for  ever:  Provide! 
also,  and  my  will  is,  &c.,  that  in  case  the  said  Elizabetl 
Wiltshire  and  Mary  Piatt  should  both  die  without  leavin 
issue  lawfully  bom  of  their  bodies,  then  the  said  reudc 
should  go  unto  and  amongst  all  the  daughters  of  Elizabet 
Reed  and  the  daughter  of  Hester  Fowler,  and  to  the 
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hein  and  assigns  for  ever,  share  and  share  alike,  as  tenants        1857. 
in  common  and  not  as  joint  tenants.*'    Mary  Piatt  suffered 
a  common  recovery  in  order  to  obtain  the  fee  simple,  and 
the  question  is,  whether  a  devise  by  her  is  valid  as  against 
ft  partj  claiming  under  the  will. 

The  plaintiffs  in  the  ejectment  are  Elizabeth  Wiltshire, 
DOW  Mrs.  Biss,  and  her  husband,  but  we  decline  to  give  any 
opinion  whether  she  would  have  been  entitled  to  the  pro- 
perty assuming  Mary  Piatt  had  not  acquired  the  fee  simple 
by  the  recovery.    It  was  admitted,  in  the  argument  on 
behalf  of  the  plaintifis,  that  the  devise  by  the  codicil,  of 
itself  viz.  to  Mary  Piatt  and  her  heirs,  and  provided  she 
ahonld  depart  this  life  without  leaving  issue  of  her  body 
then  over,  would  have  given  her  an  estate  tail.    It  was  said, 
ttul  aud  truly,  that  whatever  might  have  been  the  case 
if  the  question  were  new,  these  words  as  applied  to  realty 
bsd  by  a  series  of  decisions  been  conclusively  decided  to 
giveauch  estate  in  all  wills  made  anterior  to  the  1st  January, 
1838;  a  legislative  meaning  being  imposed  upon  such  words 
^  all  wills  made  subsequently  by  the  statute  7  Wm.  4  & 
^  Vict,  c  26,  8.  29.     But  it  was  argued  that,  coupled  with 
tbe  words  in  the  will,  the  detise  to  Mary  Piatt  in  the 
^cil  was  to   be  construed   as  giving  her  a  fee  simple 
^  a  conditional  limitation  over  upon  her  dying  without 
^>Bue  living  at  the  time  of  her  death.     It  was  argued  that 
this  was  clearly  the  meaning  of  the  devise  in  the  will  to 
Qixabeth  Wiltshire,  and  that  the  same  meaning  ought  to 
be  given  to  the  devise  therein  to  Mary  Piatt,  although  the 
words  used  were  '4n  case  Elizabeth  Wiltshire  and  Mary  Piatt 
should  both  die  without  leaving  issue,*'  which  of  themselves 
would  give  an  estate  tail.     However  this  may  be,  we  do 
not  feel  ourselves  at  liberty  to  depart  from  the  construction 
which  has  been  long  given  to  the  words  used  in  the  codicil. 
They  clearly  of  themselves  give  an  estate  to  Mary  Piatt 
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ud  the  hein  of  her  body,  and  the  limitatioo  or  limitatkiiu 
Offer  are  after  the  determination  of  that  estate.  We  do  nd 
think  ourBelTes  aathoriied  to  alter  or  cat  down  the  estati 
by  reason  of  the  words  in  the  will,  even  supposing  it  wai 
certain  that  Mary  Piatt  did  not  under  the  will  take  ai 
estate  taiL  In  our  ojHnion,  therefiwe,  Mary  Vhdt  took  an 
estate  tail,  and  it  is  the  legal  consequence  that,  by  suffiering 
this  recorery,  she  was  enabled  to  devise  the  property  tc 
the  defendant  in  fee.     Judgment  is  therefore  to  be  entered 

for  the  defendant 

Judgment  for  defendant 


Miir7.  Attbbburt  and  Others  o.  Jartis. 

To  aa  aetiMi  X  HIS  was  an  action  for  money  lent,  to  which  the  defend- 

tot  wnmcj  IcBt 

(the  defendant  ant  proposed  to  plead  (inter  alia)  the  following  pleas  ai 

^"^  of  trrmg  defences  on  equitable  grounds. 


S^V^  Py^_^  ^  10,000iL  parcel,  &c  :  that  the  cUdm  rf  the 
^^S^Un^to  V^^^^  SO  fiur  as  the  same  relates  to  the  said  sum  ol 
^ad,  M  a  de-    io,OOOiL,  was  and  is  whcdlji  in  respect  of  monies  from  time 

aUegnianda, 

the  following  picaa  :_Fvtt,  ai  to  10,0001^  pared,  &c. ;  that  tbe  claim  of  the  plaiatiii  wat  ■ 
respect  of  nooies  advanoed  by  tbe  plaintiffii  to  tbe  def<Hidant  upon  aecnrity  of  gnodm  eamnfbm 
br  tbe  defendant  to  tbe  plaintUb :  tbat  at  tbe  time  of  socb  adTanciog  it  was  agreed  between  tbi 
plaintifi  and  defendant,  tbat  tbe  plaintifi  should  casae  tbe  goods  so  coangned  to  be  aold  a 
accoont  of  tbe  defendant  for  tbe  best  prices  wbicb  coold  be  got  for  tbe  same,  and  out  of  tbi 
proceeds  retain  tbe  amoont  of  tbe  monies  so  advanced :  tbat  Uie  plaintiffit  might  have  toM  tbi 
goods  for  prices  more  than  sufficient  to  reimburse  them  tbe  monies  so  adTanced,  but  tbe  p***-*^ 
wroogfallj  and  in  Tiolation  of  tbe  agreement  sold  tbe  goods  for  prices  less  than  tbe  best  prioe 
wbidi  mwbt  have  been  sot  for  tbe  same,  and  by  reason  of  socb  wrongful  act  tbe  pUintifia  war 
prcTcnted  from  reimborsniff  tbemselres  the  amount  of  the  monies  so  adTsnced  out  of  the  pio 
cecds  of  tbe  sales.— Secondly,  as  to  tbe  sum  of  S,40(ML  narcel,  &c,  tbat  tbe  defendant  nnnaignii 
to  tbe  plaintifi  dirers  goods,  to  be  bj  tbe  plaintifis  sold  at  New  York  for  certain  commiasiQa  t 
tbe  plajntHb  on  tbat  bdalf,  at  prices  not  len  than  tbe  best  market  price :  tbat  tbe  plaimtHfc  ao 
reffsnlinff  their  duty  in  that  behalf  wrongfully  sold  tbe  goods  for  prices  less  than  the  best  Buvba 
pnce,  whereby  the  defendant  sustained  losses  aasountiag  to  5,400/. :  that  afterwards  it  w« 
agreed  between  tbe  plaintifb  and  defendant  that  they  should  set-off  the  amount  of  audi  loaw 
against  so  much  asoney  as  miffbt  be  due  from  the  defendant  to  the  plainti& :  that  tbe  aaiOBni* 
such  losses  is  eoual  to  the  said  sum  of  5,400/.  parcel,  &c.,  which  was  due  from  tbe  defendant  tc 
tbe  plaintifEi :  tnat  tbe  defendant  has  always  been  ready  and  willing  to  set  off  tbe  aoaoont  nf  tool 
losses  against  tbe  said  sum  of  5,400/.  parcel,  &c. 

Qnmre :  Whether  tbe  subject-maiter  of  tbe  pleas  afforded  any  defence  on  equitable  gm— dii 


Jarvib. 


EA8TBR   TERM,    20   VICT.  115 

to  time  leot  and  advanced  by  the  plaintiflb  to  the  defendant,        1357, 

npoD  security  of  certain  goods  of  the  defendant  of  greater      ^-^^-^-^ 

Attsbbubt 
nlae  and  amount  than  the  monies  so  lent  and  advanced,  v. 

before  and  at  the  time  of  ^very  such  lending  and  advancing 
bj  the  plaintiflby  and  fix)m  time  to  time  consigned  by  the 
defendant  to  the  plaintifis :  that  at  the  time  of  every  such 
koding  and  advancing  by  the  plaintifis  to  the  defendant, 
it  WIS  agreed  by  and  between  the  plaintifis  and  the  defend- 
int,  and  every  such  consignnoent  of  goods  was  made  upon 
the  terms,  that  the  plaintiffs  should  within  a  reasonable 
time  in  that  behalf  then  next  ensuing  every  such  consign* 
Bent  of  goods,  cause  the  said  several  goods  so  consigpaed 
to  be  sold  for  and  on  account  of  the  defendant  for  the 
best  prices  which  might  then,  at  such  respective  times,  be 
lessonably  got  for  the  same,  and  should  by  and  out  of  the 
pt)ceed8  to  arise  and  be  obtained  by  such  sales  retain  to 
and  retmburse  themselves  the  amount  of  the  several  monies 
10  lent  and  advanced  by  them  to  the  defendant :  that  the 
plaintiffs  might  from  time  to  time,  and  within  a  reasonable 
tii&e  in  that  behalf  next  after  the  making  of  every  such 
consignment  of  goods,  have  sold  the  goods  consigned  to 
tbetn  for  prices  of  greater  amount  than  and  sufficient  to 
>>t||fy  and  reimburse  the  plaintiffs  the  amount  of  the  several 
DKmies  so  from  time  to  time  lent  and  advanced  by  them  to 
Ae  defendant  on  such  goods  respectively ;  but  the  plaintiffs 
wrongfully,  and  in  violation  of  the  said  agreement  and  for 
4eir  own  purposes,  from  time  to  time  sold  the  goods  so 
consigned  to  them  for  prices  less  than  the  best  prices  which 
^•ght,  within  such  reasonable   time   respectively  in   that 
oelttlf  next  ensuing  every  such  consignment,  have  been  rea- 
sonably got  for  the  same,  and  by  reason  of  such  wrongful 
•ctof  the  plaintiffs,  and  not  otherwise,  the  plaintiflfe  were 
l^^ented  from  reimbursing  themselves  the  amount  of  the 
*Teral  monies  so  lent  and  advanced  by  them  out  of  the 

I  2 
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1857.        proceeds  which  arose  from  the  sales  of  the  said  goods  8< 
consigned  to  them  as  aforesaid* 

Secondly.—  As  to  the  sum  of  5,400/.  parcel^  &c :  thai 
before  action,  the  defendant  consigned  from  time  to  tim« 
to  the  plaintifis,  and  the  plaintifls  then  fit>m  time  to  tim 
accepted  and  receiyed  fit>m  the  defendant,  divers  good 
of  great  value,  to  wit  of  the  value  of  10,00ML,  to  be  by  th 
plaintifls  ftt>m  time  to  time  sold  and  disposed  of  at  Mei 
York  in  the  United  States  of  America,  for  certiun  com 
mis^on  and  reward  to  the  plaintifi  in  thai  behalf,  at  price 
not  less  than  the  best  market  price  fer  the  same  respec 
tivelv:  that  the  plainti^  dm  regarding  their  duty  in  thi 
behalf,  bom  time  to  time  wroogfuDy  sold  and  dispose 
of  the  said  goods  fer  prices  less  than  the  best  market  pria 
for  the  same  respectively,  wherdiy  the  defendant,  befoi 
action,  sustained  divers  great  ksses,  amoimtii^  to  a  bug 
sum  of  money,  to  wit  the  som  of  5,4002.:  that  afierwarc 
and  befoiY  action,  it  was  agreed  by  and  between  the  plaii 
tid&  and  defendant  that  tbey  sboold  mutually  set  off  an 
allow  the  amoont  of  snch  lasses  so  sustained  by  the  defen* 
ant  against  so  much  of  the  mooey  whidy  upon  the  takii 
and  dcitKi^  the  aoooonts  between  the  phdntiffiB  and  d 
fendanu  m^^rht  he  doe  and  owing  from  the  defendant 
the  plainii^  »  ibe  amooni  of  soch  losses  should  be  eqo 
u\ — Avl^^ncnts:  Tlua  ibe  an»ont  of  sndi  losses  is 
amooni  oqoal  to  ibe  sua  «Dm  of  5w40CWL,  pared.  Sec,  whu 
sai)  $;iin  of  «V4iVC  wns  azid  is  a  som  wfaidi  upon  tl 
lakinj;  and  tK^:;!!!^  of  xht  acroonis  lieta<en  the  plaintii 
anJ  tbc'  defendan:  «:a$^  K-^und  doe  and  owii^  from  defen* 
ani  to  the  |)lainxi&:  tha:  :ht  drfeodant  has  always  siiK 
iW  vnalmc  ^'^  tW  saki  acn^nnesiz  hidieno  been  and  still 
tM^  and  m'ilhYi^r  ^^  j«^  odT  az^  alk«w  ihe  amoont  of  aoi 
VnsM^  m  Wit  t  W  defendant  has:  SKSaJM^  against  the  «• 
Mia  of  M*VV..  |^a?cv  ^  it^\ 


BA8TER  TERM,   20   VICT.  117 

Application  had  been  made  to  a  Judge  at  Chambers,  who  1857. 

refused  to  allow  these  pleas,  whereupon  the  present  rule  was  ^-'■^r^-^ 

,      •  Atteebury 

obtaued  for  leave  to  plead  those  with  other  matters.    There  v 


was  DO  affidavit  of  the  truth  of  the  pleas. 

MSword  now  shewed  cause. — The    matter    stated   in 

ibese  pleas  does  not  afford  any  equitable  defence ;   but  is 

.    fflerelj  ground  for  an  action  for  negligence.     The  second 

plea  is  similar  to  that  in  Stimsan  v.  Hall{a)y  where  the 

deieDdaDt  pleaded,  by  way  of  equitable  defence,  that  the 

plaintiff's  claim  was  for  work  done  by  him  as  a  lighterman ; 

tiuu  in  the  course  of  such  employment  the  plaintiff  agreed 

to  coQ?ey  on  a  certain  river  a  quantity  of  coal  of  the  defend- 

>ot8;  that  the  coal  was  utterly  lost  through  the  negligence 

>od  improper  conduct  of  the  plaintiff,  and  that  the  cost 

price  of  the  coal  so  lost  was  47/.  0$,  6d,,  which  the  defend- 

ttts  claim  equitably  to  set  off  against  the  sum  pleaded  to, 

>Qd  say  that  the  said  sums  are  equal  in  amount:    and 

on  demurrer,  it  was  held  that  the  subject-matter  of  the 

plea  could  not  be  pleaded  by  way  of  equitable  defence, 

Ijut  merely  afforded  ground  for  a  cross-action.     The  Court 

there  pointed  out  the  distinction  between  that  case  and 

&oi/ey  V.   Darcy  {h\  where  a  landlord,  having  brought 

ejectment  against  his  tenant  for  nonpayment  of  rent,  the 

tt:nant  was  allowed  to  set  off  a  claim  against  the  landlord 

for  unliquidated  damage,  by  reason  of  a  trespass  committed 

on  the  land.     \^Pollock,  C.  B. — Suppose  this  had  been  the 

^^  of  a  pledge  upon   which  the  plaintiff  had  advanced 

money,  and  the  defendant  sued  for  an  injury  to  the  pledge, 

could  the  plaintiff  set  off,  against  the  damages,  the  amount 

advanced  ?   Martin^  B. — The  only  analogous  case  is  that  of 

*8et-off  of  judgments;  and  in  Archbold's  Practice,  p.  663, 

^^^  cd,  it  is  said ;  "  The  judgment  offered  to  be  set  off 

(a)  I  H.  &  N.  831.  (6)  2  Scho.  &  Lef.  403,  note. 
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must  iu  general  be  actually  id  existence  at  the  time  ol 
making  the  application,  for  the  Court  will  not  allow  coats  U 

m 

which  a  party  may  probably  be  entitled  in  one  action  to  be 

set  off  against  costs  to  which  he  is  absolutely  liable  in  another. 

Therefore  the  amount  of  a  verdict,  on  which  a  rule  for  a 

new  trial  is  pending,  cannot  be  set  off  against  the  amount 

of  a  judgment*''  Bramwd^  B.— Could  the  defendaot  go  to 

a  Court  of  equity  and  obtain  an  injunction  absolute  to  stay 

the  action?  If  not  these  pkascannot  be  allowed.]  On  afaill 

for  redemption  of  mortgaged  property  in  the  pusnrnrinn  ol 

the  mortgagee,  the  latter  will  be  made  to  aecomt  fiir  all  Iosb 

and  damage  occasioned  by  his  groas  negUgenoe  in  respect 

of  bed  cnltiTation  and  non-iepeir  of  the  mortgaged  pre- 

mbee:   Mniyy  t.  AmAai(«);  bat  that  has  no  appliffinn 

to  thi»  cese^  which  is  an  attempt  to  set  off  onliqindaled 

lUmngr  i^ttnst  a  debc     A  Conort  of  eqniij  woold  only 

dcctee  itfief  conditional  on  payment  inio  CiMiit  of  the 

moneT  decL    MoceoMrer  the  <h  ft  nilmt  ia  under  ■■»■  of 

taking  dnrt  notice  of  onl^  and  if  theae  pleas  be  alowcd  it 

wiH  be  musiarr  so  send  i 


B^  JEKff  wd 


ttaas  a  l^mat  oc  «^ 

It   :jaefle  ^e  a 


»      • 


cw«»  pafcxs  waoea  cesmts  oa  n  «aeac 
aaHRC  ^aaoMicn^  a  i.onrt  oc 

m(.  IL— -k  PrHKoMfft  tin  Jonsmuence..  ol  ISL 

4B  ttr  Binannw  ^  r^iin 
:: — ^*Xbi»  »  m  raie 
31-  emoiiaew  ami  waiKiu 
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tiom  the  office  of  Judge  was  confided.     *I  never  will        1857.* 

<0oV|  add  that  Judge,  who  vainly  tried  to  introduce  some-      ^<^<-^^ 

tahg  like  order  and  principle  in  the  chaos  of  our  truly       ^  •. 

Wbiioos  jurisprudence,  the  trustee  to  set  up  his  right 

against  the  cestui  que  trust'    This  drew  down  upon  him 

the  denunciations  of  Lord  Eldon^  who  took  care  that  the 

old  qrstem  so  hideously  favourable  to  the  most  odious 

petttfogging  and  extortion,  so  ruinous  to  all  but  the  most 

opdent  suitors^  and  so  oppressive  even  to  them  should 

be  upheld  in  all  its  deformity.'']    In  cases  where  a  party 

luM  lome  equitable  ground  for  resisting  his  adversary's 

demaod.  Courts  of  equity  have  allowed  an  equitable  set-off, 

^hen  no  set-off  could  be  had  at  law.    In  Jones  v.  Moore  (a), 

certain  consignments  of  oil  were  made  from  Columbo  to 

^CYUin  persons  resident  in  Ikigland.    During  the  voyage 

*cwal  of  the  casks  in  which  the  oil  was  contained  leaked. 

Soioe  part  of  the  oil  which  so  escaped  was  wholly  lost,  but 

^1^  greater  part  was  collected  together  and  sold  in  one 

^iiasB  by  the  captain,  in  the  course  of  the  voyage,  for  750L 

llie  consignees  then  agreed  to  share  the  proceeds  in  pro« 

pottion  to  their  respective  losses.     An  action  having  been 

broogfat  by  the  shipowners  against  an  individual  consignee 

for  fiei^t  and  average,  it  was  held  that  the  latter  could  not 

*et  qS  his  share  (as  ascertained  by  the  agreement)  of  the 

vnooies  arising  from  the  oil  sold;    consequently  that  he 

could  maintain  a  bill  in   equity  to   establish  a  right   of 

eqmuble  set-off.     Clerk  v.  Court  {b)  establishes  the  same 

principle.     Courts  of  equity  have  even  given  a  party  the 

\*cncfit  of  a  legal  set-off,  where,  in  point  of  form,  he  could 

not  avail  himself  of  it  at  law :    Willixims  v.  Davies  (c). 

This  principle  of  equity  is  not  confined  to  mere  debts,  but 

extends  to   cases  of  unliquidated   damages  :    Beasley  v. 

W  4  Y.  &  C.  351.  Jonea  v.  Moore,  4  Y.  &  C.  351. 

(*)Not    reported:    cited    in  (c)  2  Sim.  461. 
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1857.        Darcy  (a\  PiggM  v.  WUUamM  (ft).     UnlesB  these  pleas  be 
^^"^^^    '      allowed,  the  defendant  most  resort  to  a  Court  of  equity; 

Atterbukt  *     ^ 

V.  and  that  Court  would  direct  an  issue  at  law  to  ascertain 

the  damages;  therefore  the  Ycry  inconvenience  will  ensue 
which  it  was  the  object  of  the  statute  to  prevent 

PoLLOCE,  C.  B. — Wc  are  aU  of  (pinion  that  the  rule 
ought  to  be  dischaiged.  If  the  defendant  has  any  dum 
for  damages  of  the  nature  alleged,  that  b  only  the  subject 
of  a  cross  action.  Besides,  as  the  defendant  is  under  terms 
to  take  short  notice  of  trial,  we  ought  not  to  allow  pleas  the 
effect  of  which  would  be  to  render  a  commission  necessary. 

Martin,  B. — I  am  of  the  same  opinion.  Under  the 
particular  circumstances  of  this  case,  it  is  dear  that  the 
defendant  ought  not  to  be  allowed  these  pleas.  But  what 
presses  on  my  mind  with  respect  to  the  pleas  themselves,  \e, 
that  to  the  knowledge  of  counsel,  engaged  in  advising  on 
mercantile  transactions,  no  instance  can  be  found  in  which 
a  Court  of  equity  has  interfered  in  a  case  like  the  present. 
The  plaintifls  sue  for  advances  made  on  goods  consigned  to 
them  for  sale,  and  the  defendant  pleads  that  the  plaintiflb 
were  guilty  of  misconduct  in  the  sale  of  the  goods  whereby 
the  defendant  sustained  certain  damage,  which  he  claims  to 
set  off  against  the  plaintifis*  demand ;  and  we  are  asked  to 
assume,  though  no  case  to  that  effect  can  be  found,  that 
a  Court  of  equity  would,  under  such  circumstances,  allow 
an  equitable  set-off  I  cannot  believe  that  any  such  equi- 
table right  of  set  off  exists.  Where  a  person  advances 
money,  if  there  is  no  stipulated  time  for  repayment,  he 
may  sue  instantly  for  the  money :  and  it  would  be  monstrous 
to  tie  up  his  hands  by  a  claim  for  damages,  which  is  only 
the  subject  of  a  cross-action. 

(d)  2  Scho.  &  Lef.  403,  note.  {b)  6  Madd.  95. 
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Bramwell,  B. — I  doubt  whether  the  pleas  are  good,  but 
It  all  events  there  is  no  instance  in  which  a  Court  of  equity 
htt  granted  an  injunction  to  stay  an  action  under  circuoo- 
stances  like  these.     If  the  only  question  was  whether  the 
pleas  are  good  or  bad,  I  should  wish  for  time  to  decide 
tbat  matter,  and  should  say  that  they  ought  to  be  pleaded 
in  order  that  the  point  might  be  discussed.     Suppose, 
howerer,  that   this  matter  might  be  the  subject  of  an 
injunction  in  a  Court  of  equity ;  and  that  upon  a  bill  filed, 
and  affidavit  in  support  of  it,  an  injunction  would  be  granted 
until  the  answer  came  in,  still  it  would  only  be  granted 
upon  payment  of  the  money  into  Court,  and  when  the 
answer  was  put  in  and  the  motion  made  to  dissolve  the 
iojunction,  the  Court  would  have  all  the  facts  before  it,  and 
80  be  enabled  to  exercise  a  discretion  as  to  whether  it 
ought  to  be  absolute,  and  if  so,  upon  what  terms.     There^ 
^  before  we  allow  these  pleas,  we  ought  to  have  all  the 
iittterials  before  us  to  enable  us  to  exercise  a  discretion. 
Bot  no  matter  is  brought  before  us,  except  that  the  defend- 
tnt  is  under  terms  to  try  at  the  next  sittings,  and  if  these 
pl^  were  allowed  they  would  operate  as  an  injunction 
^Qte  without  any  of  those  terms  which  a  Court  of  equity 
^onld  impose*     Therefore,  assuming  that  the  pleas  are 
V^  it  seems  to  me  that  we  ought  not  to  allow  them, 

'^^  e^)ecially  as  the  defendant  has  a  remedy  by  cross* 

action. 

Channell,  B. — I  am  not  satisfied  that  these  pleas  con- 
state a  good  defence  on  equitable  grounds,  and  if  the 
defeQ(]ant  were  not  under  terms,  it  might  be  advisable 
^  allow  them  to  be  pleaded  in  order  that  the  matter  might 
be  discussed*  But  this  is  an  appeal  from  the  decision  of  a 
Judge,  on  an  application,  in  substance,  for  leave  to  plead 
tbese  with  other  pleas.     That  is  a  matter  for  the  discretion 
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1857.        of  the  Court;  and  the  dafeodmC  being  under  terns,  in  mj 


opinion  we  eierAe  a  wise  diaoetion  in  not  pennitdng 


Rule  diachaiged 


Henrt  Cooper  and  Sarah  Cooper,  Execotor  and 
JMby  4.  Executrix  of  W.  Cooper,  v.  Edwin  Woolfitt. 

A  tertatorde-    L  HE  declaration  alleged  that  W.  Cooper,  in  his  lifetime 


eerumUnd      <^  at  the  time  of  his  death,  was  seized  in  fee  of  Certain  land 


«'^li^^-*asd  called  the  **  Clay  pits,"  and  being  so  seized  sowed  the  same 
Jj^*^^  with  a  crop  of  com  and  barley,  which  was  growing  thereoo 
^'f^^  at  the  time  of  bis  death ;  and  that  at  the  time  of  the  commit- 
P«^^^^|^*^*^  ting  of  the  grievances  hereinafter  mentioned,  the  plainti£E^  If 
wliatioefer  and  execotors,  were  entitled  to  the  said  crop  of  com  and  baikji 
not  tberem  which  was  then  growing  on  the  said  land,  and  to  a  right  w 
S^^tbed.  way,  &C.,  for  the  purpose  of  cutting  and  carrying  away  the 
ipecific^aett  ^^  ^rop  of  com  and  barley ;  that  the  crop  was  ripe  and 
^J'^^Ste!^.  ready  to  be  cut;  yet  the  defendant  obstructed  the  said 
^r^iut^Qt  ^^7'  '^  prevented  the  plaintiflk  from  entering  and  carrying 
the  land  was      ^^^y  the  Said  com,  &C. 

anmled  to  the  -^  ' 

— MCTiCTta  Plea. — That  W.  Cooper,  by  his  last  wiU,  devised  the  sud 

crowing  upon 

UatthetinM     land,  called  the  ^Clay  pits,"  unto  one  M.  Woolfitt,  to  hold 

of  thf  tntator*! 

the  same  to  the  use  of  M.  Woolfitt,  her  heirs  and  assigns 
for  ever,  whereby  AL  Woolfitt  became  seized  of  the  said 
land  called  the  **  Clay  pits,"  and  entitled  to  the  crop  of  com 
and  barley  growing  thereon ;  and  that  M.  Woolfiu  being 
so  seized  and  so  entitled  to  the  said  crop  of  com  and  barley, ' 
the  defendant,  as  the  servant  of  M.  Woolfitt,  committed  the 
supposed  grievances. 

Replication. — That  W.  Cooper,  by  his  will,  gave  and 
devised  the  sud  land  to  M.  Woolfitt,  chaigeable,  never- 
theless, with  the  payment  of  a  legacy  of  20iL  thereinafter 
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1857.  Joseph  Cooper  with  the  payment  of  the  asid  two  kg 
of  202.  9fiece  to  the  said  James  Coc^r  and  K  Coi 
in  exoneration  of  his  residoaiy  personal  estate  am 
appointed  the  plaintiff,  Henry  Cooper,  joint  executor 
the  said  Sarah  Cooper  of  his  wilL 
The  plaintiff  demurred  to  the  rejoinder. 

BUtiesttm,  for  the  defendant — As  between  the  eie 
and  the  devisee  of  a  tenant  in  fee,  the  devisee  is  en 
to  growing  crops  as  appurtenant  to  the  hmd.  The  t 
thus  stated  in  Williams  on  Executors,  p.  634: — ^"Th 
ecutor  of  a  tenant  in  fee  does  not  enjoy  the  rig 
emblements  as  against  a  devisee ;  for  if  the  land  ill 
devised  the  growing  crops  pass  to  the  devisee,  an 
executor  is  excluded.  This  rule  is  founded  on  thi 
sumption  that  it  is  the  will  of  the  testator  that  h 
takes  the  land  should  take  the  crops  which  belong 
because  every  man's  donation  shall  be  taken  most  fit: 
against  himself."  (a)  The  presumption  may  be  re 
by  words  in  the  will  shewing  an  intent  that  the  ei 
shall  have  the  emblements.  Here,  however,  there 
words  specifically  giving  to  the  executors  property 
nature  of  growing  crops.  A  general  gift  of  the  per 
to  an  executor  has  not  that  efiect,  because  it  giv< 
no  more  than  the  law  would  give  him.  Here  tl 
nothing  to  shew  that  the  testator  intended,  by  the  : 
words,  to  include  the  emblements.  In  Vaisey  v.  Reyn 
it  was  held  that  a  gift  of  all  fiurming  stock  would 
against  the  devisee,  pass  crops  in  the  ground ;  fl 
Master  of  the  Rolls,  commenting  upon  Cox  v.  God^ 
and  fFestv.  Moore  {d)y  says,  that  in  those  cases  the  in 

(a)  5Ui  Ed.  Citing  Spetietr^s  (b)  5  Russ.  12. 

Casey  Winch.  51 ;  Gilb.  £t.  214,  (c)  6  East.  604,  n. 

215.  (d)  8  £as^  S39. 
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diat  the  execQtor  should  have  the  growing  crops  seems  to 
bfe  been  inferred  rather  because  the  executor  was  plainly 
meant  to  take  the  whole  personal  estate,  than  from  the  mere  «>• 

WOOLFITT.' 

fate  of  the  words  ''stock  of  my  farm"  or  ''stock  upon  my 
ftfin."  But  it  is  clear  that  that  opinion  is  not  well  founded. 
On  refeniDg  to  the  judgment  in  the  case  of  fFest  v.  Moore  (a) 
it  appears  that  Lord  Ellenborough  thought  that  the  words 
''stock  upon  my  farm"  were  necessary  to  pass  the  emble- 
nents  to  the  executor.  Rudge  v.  WinnaU  (fi)  is  a  decision 
m  aoeordance  with  West  v.  Moore.  The  right  of  an  ex* 
ecQtor  to  emblements  is  founded  on  the  notion  that  he 
who  sows  shall  reap ;  and  therefore  the  executor,  as  the 
repieseDtative  of  a  deceased  tenant  in  fee,  takes  as  against 
the  heir.  But  a  devisee  represents  the  testator  just  as 
nodi  as  an  executor  does. 


Jwph  BrawUf  for  the  plaintiff. — The  replication  shews 

that  the  testator  bequeathed  to  Henry  Cooper  and  Sarah 

Cooper  all  his  personal  estate  "not  thereinbefore  specifically 

bequeathed.**    There  is  no  previous  specific  bequest  of  these 

emblements;  therefore   they  passed    to  the  executors  by 

ihese  words.    [^PoIIock^  C.  B. — Emblements  pass  by  a  devise 

of  the  land,  partly  because,  being  a  grant,  the  devise  must 

be  taken  most  strongly  against  the  grantor.     If  the  point 

was  new,  it  might  perhaps  be  argued  that  the  devisee  as 

''ha?res  factus"  would  not  take  more  than  the  heir  would; 

but  it  has  long  since  been  determined  that  a  devise  is  not 

the  mere  substitution  of  one  person  for  another  as  heir, 

but  operates  as  a  conveyance.]     The  case  cited  in  Williams 

on  Executors,  from  Roll.  Ab.  727,  pi.  18,  might  apply  if 

there  was  a  devise  of  the  land  and  no  bequest  in  the  will, 

the  terms  of  which  could  include  the  emblements.     But 

(a)  8  East,  339. 

(6)  12  BeaT.  357.    See  also  Blake  v.  Gibbs,  5  Ruas.  13,  n. 


IM 

1857.        0$x  ▼•  Chfdmhfe  («)  and  Weti  t.  Mmm  (h),  as  ezpbdned  bj 

^^^^      Sir  J«*«  Z^codk  in  ^oMiy  ▼.  RefmoUg  (e),  shew  dutt  tlia 

V.  woids  here  osed  have  that  effect    There  bemg  a  dear 

WOOUITT. 

beqaest  of  the  whole  pereooal  estate  to  the  execoton^  ttnt 
is  a  sofficient  indicatioD  of  the  testator^s  intention  to  give- 
to  them  the  growing  cix^. 


Pollock,  C.  B.— The  question  is,  whether,  nnder  tl 
huge  words  emplojed  by  tlie  testator  in  the  beqnest  o»>-4 
personalty,  the  growing  crops  are  so  clearly  given  to  th^ 
l^atee  as  to  take  them  out  of  the  operation  of  the  nde  tm^'t 
law  which,  in  case  of  a  devise  of  the  ground  on  wluch  th^ 
crops  stand,  gives  them  to  the  devisee.  A  ^fevisee  Ukts'm 
more  than  the  heir  would  have  done;  for  he  is  not  ^  haer^stf 
fiurtus,"  but  takes  by  conveyance.  He  is  therefore  entitle-^ 
to  everything  which  is  appurtenant  to  the  land,  and  as  su<^Y 
to  aU  crops  growing  on  the  land  at  die  time  of  the  testatosr^i 
decease,  unless  it  appears  with  certainty  that  the  testatcyi 
intended  some  one  else  to  take  them.  Here  it  is  impo^« 
sible  to  say  that  it  is  clear  that  the  testator  intended 
to  give  these  crops  to  die  executors.  I  am  therefore  of 
opinion  that  there  must  be  judgment  for  the  defendant 

Maktin,  B. — ^I  am  of  the  same  opinion.  The  repGcs- 
tion  diews  that  the  testator  having  given  to  M.  Woolfitt  the 
doae  called  ^'the  Clay  pits,*  bequeathed  to  H.  Cooper  and 
SL  Cooper  all  his  personal  estate  whatsoever  and  where- 
soever not  thereinbefore  specifically  bequeathed.  It  is  slid 
that  this  applies  to  the  crops  growing  on  the  land  in 
question.  But  according  to  the  well  estahlished  rule,  thej 
go  to  the  devisee  of  the  land  unless  expressly  given  by 
the  wiD  to  some  one  else. 

(m)  SEast^eatn.  (»)  8 

(c)  5  Rbs.  12. 
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BiAMWSLL,  B. — ^I  am  of  the  same  opinion.  It  is  said 
that  the  general  bequest  of  the  personal  estate^  not  therein- 
before  specifically  bequeathed,  shews  that  the  emblements  «. 

were  not  to  go  to  the  devisee  of  the  land.  But,  in  fact, 
this  tmoonts  to  nothing,  because  in  every  case  where  an 
executor  is  appointed  all  the  personal  efiects  vest  in  him. 

Channrll,  B. — I  am  of  opinion  that  the  defendant  is 
entitled  to  judgment  upon  each  of  the  demurrers.  The 
hw  is  thus  stated  in  Sheppard*s  Touchstone,  by  Preston, 
|x472:— ^^  As  between  an  executor  and  devisee  the  emble- 
ments belong  to  the  devisee,  unless  they  are  expressly 
beqaeathed.**  Here  there  is  nothing  either  in  the  will  or 
the  codicil  to  cut  down  the  efiect  of  the  devise  to  M. 
Woolfitt 

Judgment  for  the  defendant. 


LoMAX  V.  Bbrrt.  j^^  g 

vOYCE  had  obtained  a  rule  calling  on  the  plaintiff  to  An  order  that 
^  cause  why  an  order  of  Channell^  B.,  that  the  plaintiff  recover^hii 
^^^Ofet  his  costs  of  suit,  should  not  be  rescinded.  wtion  on  a 

The  action  was  on  a  judgment  recovered  in  this  Court  i^^^Jhe 
^  the  sum  of  251    Judgment  was  signed  for  want  of  a  ^^^^'  2' 
P^    On    an   application   made  ex   parte,   and  without  cannot  be  made 

*^*  *         ^  by  a  judge 

^J  notice  thereof  to  the  defendant  or  his  attorney,  the  at  chambers, 

I  .    .  .  .  .  except  upon  a 

Pontiff  had   obtained   the  order  in  question,  made   by  summons  to 
^  learned   Judge  under  the  43  Geo.  3,  c.  46,  s.  4.     A 
sommons  was  then  taken  out  by  the  defendant's  attorney 
calling  on  the  plaintiff  to  shew  cause  why  this  order  should 
not  be  set  aside,  when  the  learned  Judge  stayed  the  pro- 
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X857.        ceedii^  to  enable  the  parties  to  appij  to  this  Courts  in 
^•^'^^r^^      order  that  the  question  whether  such  outers  could  be  made 

LOMAX  ^ 

*•  by  a  Judge  at  chambers^  ex  parte,  might  be  settled. 

Barnard  shewed  canse. — ^The  practice  at  chambers  has 
been  to  make  orders,  under  the  section  in  question,  on  ex 
parte  applications.  The  cases  in  which  a  defendant  is 
subjected  to  costs  in  an  action  on  a  judgment  are  where 
the  defendant  has  no  goods,  and  it  is  necessary  to  bring 
an  action  on  the  judgment  in  order  to  enable  the  plaintifl 
to  take  the  person  of  his  debtor;  or  where  the  defendani 
fdeads  a  fidse  plea  of  nul  tiel  record.  It  is  a  conyenienf 
and  inexpensive  practice  to  make  the  (»ders  ex  parte.  In 
all  cases  where  any  fidse  affidavit  is  used  the  order  maj 
be  set  aside. 


Joyce,  in  sn|^rt  of  the  rule. — The  order  cannot  be  mad* 
ex  parte.  Betfell  ▼.  WethertU  (a)  shews  that  a  rule  for  cosT 
under  this  statute  is  a  rule  ni^ ;  and  FroMer  v.  Moses  (b)  i . 
to  the  same  eflR^rt.  In  Archbold's  Practice,  p.  459, 9th  ed« 
it  is  said  that  an  application  for  this  purpose  to  a  judge  a. 
Chambers  must  be  made  on  a  summons  to  shew  canse 
[MartiHy  B. — A  similar  question,  arisii^  imder  the  coun^ 
court  Acts,  was  recently  discussed  between  myself  and  m^ 
brothers  Cromptom  and  WiUes  at  chambers,  and  we  arrivec 
at  the  conclusion  that  it  was  a  matter  of  principle  that  a 
summons  must  issue  before  a  hostile  order  for  costs  coulc 
be  made.] 

Per  CmuABL— The  rule  must  be  absolute  to  rescind  the 
order. 

Rule  absolute. 

(a)  3  C.  B.  S21. 

(6)  4  Scott,  N.  S.  749;  S.  C.  1  D.  N.  S.  705. 
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1857. 


Tbi  Goysbnob  and  Company  of  the  New  Rivsr, 
brought  from  Chadwbll  and  Amwell  to  London^  v. 
The  C0MMI8SIONSB8  op  Land  Tax  for  the  Division  of 
HiRTFOBD  in  the  County  of  Hebtfobd.  ju^  8. 

A  RULE  had  been  obtained  in  this  Court  on  the  part  of  Sy  charter  of 
the  Governor  and  Company  of  the  New  River^  under  the  ^ITfiiJ^^e 
1  &  2  Vict  c  58,  8.  2,  calling  upon  the  Commissioners  of  ^^"^  ^ 
Uai  Tax  for  the  division  in  the  county  of  Hertford,  in  ^  ^ew  Birer 

•^  were  mcorpo- 

which  the  parish  of  Great  Amwell  is  situated,  and  also  on  ratad^jbd  the 

,     n  .    .  NewRWer, 

the  Commissioners  of  Land  Tax  acting  for  the  city  of  cutudttretm 
I^on,  to  shew  cause  why  a  writ  of  prohibition  should  them  m  fee. 
iH)t  issue  to  restrain*  them  from  assessing  or  levying  any  the  proprietors 
land  tax  upon  that  portion  of  the  New  River  which  b  tobS)^''*^** 
stuate  in  the  parish  of  Great  Amwell,  or  the  said  Governor  J^^  3^e^ 
•nd  Company  in  respect  thereof.     On  the  hearing  of  this  ^®  ^^*7  ^^ 

contribute 
41.508/.  lOt.  9^.,  and  the  citj  of  London  123,399/.  6m.  Id,  towards  the  land  tax.  By  s.  4,  all  the 
ltt|hi  tenements  and  hereditaments,  &c.,  whatsoever,  lying  within  the  respectire  districts  into 
*Uch  Great  Britain  was  apportioned,  and  all  persons,  bodies  politic  and  corporate,  hating  any 
ittthitre  to  be  equally  charged  with  a  pound  rate  towards  the  sura  imposed  upon  such  respecttre 
^itricta.  Bt  the  57th  section,  all  and  any  persons  having  any  shares  in  the  New  River  are  to 
^  tteaed  by  the  Commissioners  for  the  city  of  London,  and  the  tax  is  to  be  paid  by  the 
^^wiior  or  the  treasurer  or  receiver,  to  such  person  as  the  said  Commissioners  should  appoint. 
From  time  to  time  various  shareholders  redeemed  the  land  tax  on  their  shares.  The  New  River 
JJVBeDces  in  Hertfordshire,  and  runs  for  three  miles  through  the  parish  of  A.  in  that  county. 
^  rifer,  as  it  existed  in  1798,  has  never  been  redeemed  from  land  tax  except  as  aforesaid. 
^  Company  have  since  that  time  purchased  land  in  Hertfordshire,  the  land  tax  on  the  whole 
^  which,  with  the  exception  of  two  roods  and  ten  perches,  has  been  redeemed.  On  part  of  the 
1*^  n  purchased,  the  land  tax  of  which  had  been  redeemed,  there  are  two  wells,  from  the  sale 
^  ^  water  of  which  the  Company  derive  a  profit. 

^dd:  First,  that  no  other  land  tax  is  payable  upon  the  property  of  the  New  River  Company 
*s  it  existed  in  1798,  than  that  imposed  by  the  57  th  section,  and  consequently  that  the  river  is 
■^  tutble  in  Hertfordshire. 

^^ondly — That  as  to  the  property  since  purchased,  the  land  tax  of  which  had  not  been 
'^^^nted,  that  such  property  continues  to  be  taxable  in  Hertfordshire. 

T^ly. — That  the  Company  are  not  liable  to  be  assessed  to  the  land  tax  in  respect  of  the 
^^  inasmuch  as  the  redemption  of  the  land  tax  on  the  land  on  which  the  wells  stand 
^^fft^  the  land  and  all  its  natural  productions  from  any  further  tax,  though  possibly  at  the 
^>M  of  inch  redemption  it  might  not  have  been  known  that  such  springs  existed. 

VOL  n. — N.  8«  K  EXCH. 


ia57.        role  the  Cooit  conadered  that  the  fiMrts  should  be  t 
ic^i^lL    before  it  io  the  shape  of  a  special  case ;  and  aooor 
CoxFAVT      after  writ  issued  and  without  pleadings,  the  ibUowk 
Lakd        was  stated  for  the  opinion  of  the  Court. — 
nosus  B J  charter  of  his  Majesty  King  James  the  First 

HnTFomj>.     June  21,  1619:    After  reciting  that  by  certain 
parliament,  the  mayor,  commonalty  and  citizens  of  t 
of  London,  had  liberty  and  were  enabled  to  bring 
stream  of  water  or  New  River  to  London  from  the 
of  Chadwell  and  Amwell  and  other  springs  in  the 
of  Hertford,  and  that  the  whole,  entire  and  sole 
commodity  and  advanti^  of  the  said  New  River  ha 
assigned  to  and  Tested  in  Sir  Hugh  Myddelton  and 
who  had  covenanted  with  his  Majes^  that  he  and  I: 
cessors  should  have  one  moiety  of  such  benefit,  pre 
commodity;  the  siud  Governor  and  Company  were 
porated  for  the  purpose  of  maintaining  the  said  New 
and  were  empowered  to  hold  land^  tenements,  rei 
hereditaments,   &c.     And  by  the  said  charter,  h 
Majesty  did  give  and  grant  unto  the  said  Govern 
Company  and  their  successors  the  said   New  Ri\ 
and  stream  with   the   appurtenances,  and  all   mar 
profits,  advantages  and  commodities  thereof  or  by 
thereof  in  any  sort  to  be  made,  raised  or  gotten :  tc 
hold  and  enjoy  the  said  New  River  cut  or  streai 
premises,  with  the  appurtenances,  to  the  said  Govern 
Company  and  their  successors  for  ever ;  and  to  be 
of  the  said  King,  his  heirs,  &c.,  as  of  bis  manor  c 
Greenwich  in  the  county  of  Kent,  in  fi^e  and  a 
socage,  by  fealty  and  not  in  chief,  nor  by  knight  9 
and  did,  by  the  said  charter,  ordain  that  the  said^  Gc 
and  Company,  and  their  successes,  should  well  am 
ciently  maintain,  repair,  preserve  and  scour  the  sail 
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River  and  stream,  and  all  the  banks  and  bridges  of  and 
beloiig;ing  to  the  same  as  then  it  was ;  and  that  the  said 
Gorernor  and  Company  and  their  successors  might  lawfully 
titer  and  change  the  said  New  River  or  cut,  in,  by  and 
tboogb  any  of  the  grounds  or  soil  of  the  King,  his  heirs 
tnd  sQccessors,  without  any  impeachment  or  impediment 
whateTer. 

The  moiety  belonging  to  the  parties  interested  was 
firided  into  36  shares,  and  the  moiety  belonging  to  his 
Majesty  was  afterwards  conveyed  by  his  Majesty  to  Sir 
Hagh  Myddleton  and  divided  into  36  shares,  which  were 
difltributed  amongst  various  proprietors.  Such  shares  have 
been  decided  to  be  and  have  been  treated  in  fact  as  real 
citite.— (The  case  then  set  out  parts  of  the  1st,  2nd  and 
3rd  sections,  and  the  4th  and  57th  sections  of  the  38  Geo.  3, 
t5(a)). 


(«)  Sect.  4.  "  And  to  the  end 
^  M  and  entire  gum  bj  thb 
^  charged   upon   the   aeyeral 
^■Mintieg,  cities,  boroughs,  towns 
^fidplacea  respectively  of  Eng- 
^<i,  Wales,    and    Berwick,    as 
iforesaid  may  be  fully  and  com- 
P^j   raised   and  paid  to  his 
^esty's  use :  Be  it  enacted,  &c., 
^t  all  and  every  manors,  mes- 
<<uges,  lands,  and  tenements,  and 
^  all  quarries,  mines  of  coal, 
tin,  and  lead,  copper,  mundic,  iron 
ud  other  mines ;  iron  mills,  fur- 
naces and  other  iron  works ;  salt 
spmgs  and  salt  works ;  all  alum 
mines  and  works ;  all  parks,  chaces, 
warren,  woods,  underwoods,  cop- 
pices; and  all  fishings,  tithes,  tolls, 
annuities,  and  all  hereditaments, 
of  what  nature  or  kind  soever 
they  be,  situate,  lying  and  being, 
happening  or  arising  within  the 
several  and  respective  counties, 


cities,  boroughs,  towns  or  places 
aforesaid  respectively,  or  within 
any  parts  of  the  same  as  well  with- 
in ancient  demesne  and  other  li- 
berties and  privileged  places  as 
without,  within  that  part  of  Great 
Britain,  called  England,  Wales 
or  Berwick  as  aforesaid ;  and  all 
and  every  person  and  persons, 
bodies  politic  and  corporate,  guilds, 
mysteries,  fraternities,  and  bro- 
therhoods, whether  corporate  or 
not  corporate,  having  or  holding 
any  such  manors,  messuages, 
lands,  tenements  or  hereditaments, 
or  other  the  premises,  in  respect 
thereof;  shall  be  charged  with  as 
much  equality  and  indifference 
as  is  possible,  by  a  pound  rate, 
for  or  towards  the  said  several 
and  respective  sums  by  this  Act 
set  or  imposed,  or  intended  to  be 
set  and  imposed,  for  and  upon 
all,  and  every  such  counties,  cities, 
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1857.  After  ibe  ooouiig  into  opentioD  of  the  38  Geou 

KxvIUt^  ^  ^^  ^  FebmaiTy  1799,  the  ComnuaBooefs  of 
Tax  fiir  the  dtj  of  Ixmdon  made  the  ■iii  inim  iit  k 
tmx  to  the  amooDt  of  3,6002.  in  manner  fijilovim 
istosaj):  "Cpm  mU  mmd  every  permm  mmd  permms 
cag  dmre  ar  dbaics  ar  imierett  at  ike  Sem  Bk>er7 

From  time  to  time,  ainee  the  Tear  1799,  difeis  prof 
of  abarei  in  the  Companj  have  ledcemfd  the  !■ 
upon  thor  aharea^  and  the  land  tax  has  been  finoi 
to  time  thenceiarth  amriwd  bj  the  OanmiisiaDqa  d 


hf  Aeaafcarity  ifaiiMil  XWtt 


^e  X«v  Kitcr.  «r  m 


t  'XT  Shut  sbqujis^  tup  ^pnor^      ss^  j|<™*^  xp 


«f  sKdbami  at.  ^  '-^ inr       c&c  ^jaaniF 
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Tax  for  the  citj  of  London,  in  respect  of  the  residue  of  the 
"hares  whereof  the  land  tax  has  not  been  redeemed,  and 
tie  assessment  for  the  year  1853  and  for  the  year  1854, 
were  made  in  the  words  following : — 

LAND  TAX  ASSESSMENT,  1853. 


ThtOl^orLooiloo 


Mia^ 


:lt  :  9 


1  :  «  :  t 


NamMof 
Propriaton. 


NamMof 
OoeopieiB. 


Nameaor 

DeicripUolM  of 

EsUtet 

orPropwty. 


UpoQ  an  and  wrerj  perwrn  and  penona  haying  "1 
any  Sbare  en-  Sharea  or  Intereat  not  exonaratad  y 
In  th«  N«w  Rhrer.  J 


Raddamed  flrom  S9th  Septr.  1853, 
By  RIduud  Marahall, 
Owner  or  Ona  Share,  aay 


Soma 
and 
Ezonarated. 


£8,166  :  U  :  9 
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1857. 

New  RiTim 
CoMPAirr 

Lakd 
Tax  Commii. 

SIONSRS 

FOR 

HXRTFORD. 


Soma 
and  not 
Exonerated. 


£460  :  «  :  S 

£53  :  16  :  7 
£S6  :    7  :  94 


«tan^  Ae. 


LAND  TAX  ASSESSMENT,  1854. 


Kamea  of 
AopEietorib 


Nameaof 
Oocnplert. 


Nameaor 
Deaorlptiona  of 

or  Property. 


Upon  an  and  erery  pacaon  and  peraona  haTing*) 
any  Share  or  Sharea  or  Intereat  tn  the  New  > 
Rtrer.  J 


Siuni 
and 
Exonerated. 


£S,919  :  10  :  4 


^lie  sums  from  time  to  time  assessed  have  always  formed 
P^^of  the  sum  of  123,399/.  6i.  7d.,  directed  to  be  levied 
"^  the  city  of  London. 

t^art  of  the  undertaking  and  works  has  always  consisted 
^  a  reservoir  occupying  a  space  of  about  5^  acres  of  land, 
"^^Oate  in  Clerkenwell  in  the  county  of  Middlesex,  but 
"^^H^  reservoir  and  land  have  never  been  assessed  to  the 
*^^  tax  in  the  county  of  Middlesex  or  otherwise,  unless  it 
^'^  included  in  the  foregoing  assessments. 

The  New  River  passes  through  the  parish  of  Great 
A^mweli,  in  the  county  of  Hertford,  to  the  extent  of  three 
^iles  in  length,  and  the  Company  have  never,  until  the 


Same 

and  not 
Exonerated. 


£407  i  9  :  • 
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1857.        making  of  the  rate  hereinafter  mentioiied,  been  aneised  I 

^,^-r^      the  land  tax  in  respect  of  the  New  River  in  the  pariA  i 

\\iar4JtT      Great  Amwell,  or  in  any  other  parish  or  place  throng 

lIkd        whidi  the  New  River  pasKS,  or  ebewhere,  onleaa  hj  ll 

•NttttM      assessments  hereinbefixe  set  oat  they  hare  been  so  aflseflse 

Ria*!!IUs.    in  London ;  bat  the  G)nmri«k»en  of  Land  Tax  actk 

for  the  divisioQ  in  whkh  the  add  parish  of  Great  Aaswi 

is  situate^  haie  by  the  awmrnt  nde  by  diem  on  tl 

I9th  of  August,  1W4,  for  the  parish  of  Great  Amwe 

chaiged  the  Coi^pany  to  die  land  tax  for  that  panh 

nKpect  of  c^  moch  rf  die  New  Rher  aa  is  cUuale  in  th 

parisAk  in  manner  foDowiw: 


I^V^V  ^li^F    ^^^VB  ^^^P    XS^Kk    v^HB^^^^  ^^^^^  ^i^» 


TWliBia  »x  asupASgttqg  iot  InS*  jb  she  pndh  of  Gica 

Aia«it£^Ra^  a  sir«  aai£ 

ittc  woaiisi^.  ^  war  nf  she 
^*w9ites  ^^  al  tW  ]iii«ic$  ho:  «nr  ic 

TV  ^rr^vuiSL  lint  <oc  jht  > 
ti%;t«a:  Attr«Nca«.^n&  ^le  aattmaa: 

V«t^  tonWc  4f%ntiaiM  zwnsir  uk 

^••'fei^  iv^  A^^4t^lH^  aiNw:  i?  ic9«$  *%* 
M.  anm«i  x«iiiv  «rii«(n«ti^.  in:  ^mi 
»"sg^»»<;  «^  hii:  ilir  MiNr  «:  air 
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1857.  tlmHigh  and  sitiMte  within  tlie  Hid  pnrii  of  Great  Am 
or  an  J  poitioB  diereo^  is  latedrfe  to  the  land  tax  in 
couDtj  of  Hotibid? 

Secondlj. — ^If  ao  rateable.  Id  what  extent  and  upon 

siorau      principle  is  the  aame  rateable? 


Bfia,  SajL,  (iridi  whom  was  /&U),  ogoed  fin 
plajntiffs  (a). — ^The  questions  in  this  case  arise  midei 
4th  and  the  57th  sections  of  the  38  Geo.  3,  c.  5.  B^ 
sdieme  of  taxation  contained  in  that  Act,  (sect.  2),  a 
som  is  to  be  Fused  6om  the  sevcnd  ooontiefl^  &< 
En^and,  Wales  and  Berwick-opon-Tweed,  in  certain 
portions  A  certain  fixed  som  is  mwmmpA  upon  the  d 
London,  and  another  sndi  som  on  the  coontj  of  Her 
Bj  the  57th  section  «*  aD  and  evety  person  and  pe 
having  any  share  or  shares  or  interest  in  any  fresh  stiei 
mnning  water,  bronght  to  the  north  parts  of  London, 
monly  called  ''The  New  River,*  or  in  the  Thamea  W 
worki^  or  in  Ifaiylebone,  or  in  Hampstead  Waterwod 
in  any  oflfee  or  stock  far  insuring  of  houses  in  case  d 
or  in  any  l^ts,  or  in  die  stock  or  stocks  for  prmti 
books,  in  or  beloi^;ing  to  the  home  called  the  Kii^fb  1 
ing  House,  diall  pay  far  the  same  the  som  of  four  dii 
for  every  twenty  shiOii^  of  the  fall  yeariy  value  th 
towards  die  said  som  hereby  charged  upon  England, ' 
and  Berwick-upon-Tweed ;  and  they  and  aO  compai 
merchants  in  London  *  *  shall  be  assessed  by  the 
missioners  nominated  and  appointed  for  the  said  dtj 
for  their  respective  diares  and  interests  as  aforesaid, 
and  the  same  shall  be  paid  by  the  governors  or  the  r 
tive  treasureiB  or  receivers  of  the  said  river,  water 
waterworks,  and  of  the  said  offices  and  stods  r 
tively    *    *    and  be  deducted  at  and  out  of  theii 

(a)  April  29.  Before  PdOoek,  C.B^  MmrHm^  B^  and  C%mmm 
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diiideod.*'    This  sectkm  takes  the  New  River  out  of  the  1857. 

^ffntion  of  the  53rd  aectiop^  which  provides  that  tenements  ja^^vt^ 

AdI  be  rated  and  assessed  in  the  places  where  they  lie.  Compact 

nd  not  dsevdiere.   But  for  this,  the  New  River  proprietors  La]ii> 

Tax  GoMini- 

voold  have  been  rateable  in   Herdbrdshire.    The  New      hoiibks 

Aiver  was  made  under  the  powers  given  by  3  Jac.  1,  c  18,    HsaTroao. 

I»j  which  the  lord  mayor,  commonalty  and  citizens  of  Lon- 

doo  are  to  have  and  take  the  **  use  and  liberty  of  such  and 

so  much  ground  as  shall  contain  ten  foot  in  breadth  and 

not  shove,  during  and  by  all  the  length  as  the  said  new 

diannel,  cut  or  river,  shall  psss  for  the  conveying  of  the 

aid  water  from  the  said  springs  to  the  ci^  of  London, 

Wtfing  the  inheritance  of  the  new  cut  in  the  owners 

tbereof.''    [PlOock,  C.  B.— They  are  occupiers  of  the  bed 

of  the  cut  by  their  water.]      In  Drybutter  v.  Bartho^ 

iMM»  (a)^  a  husband  was  seised  in  light  of  bis  wife  of  a 

^  of  the  New  River  water,  and  it  was  held  that  the 

^  could  not  be  barred  without  fine.    It  appears  from 

Ufd  Tawtuend  r.  AMh{b\  and  the  note  to  Lard  Stafford  v. 

AkU^  (c)^  that  fines  have  ordinarily  been  levied  of  New 

River  shares.    The  individual  corporators  have  the  property, 

tbe  corporation  having  only  the  management  of  it,  as  was 

pobted  out  hjAlderson^  B.,  in  delivering  the  judgment  of 

tbe  Court  in  BHffh  v.  Brertt  (d).     The  shares  being  taxed 

>t  4t.  in  the  pound,  the  property  is  taxed  at  the  outside 

^ae  at  which  realty  can  be  assessed  under  these  Acts: 

^Geo.  3y  c.  116,  s.  181.    No  injustice  is  done  to  the  people 

of  Hertfordshire  by  holding  that  the  Governor  and  Company 

of  the  New  River  are  not  taxable  in  Hertfordshire,  because 

i^the  time  of  the  adjustment  of  the  sums  to  be  paid  by  each 

county,  a  less  sum  must  have  been  assessed  upon  the  counties 

of  Hertford  and  Middlesex  and  a  greater  sum  on  the  city  of 

(a)  2  p.  Wms.  127.  (c)  2  Ves.  Sen.  182. 

{b)  3  Atk.  336.  (<0  2  Y.  &  C.  268, 295. 
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1857.  London :  the  Taloe  of  the  New  Bifer  being  taken  int 
account  in  fixing  the  proportioiii  of  the  tax  to  be  pad  b 
the  city  of  London  and  the  conntJea  of  Middkeei  an 
Hertlbid  reepecdvdj.  As  to  the  oocnpatkn  of  the  bed  i 
the  ri?er»  there  is  no  afloettable  ¥ahie  except  that  in  itipei 
of  which  the  aharehoUeis  are  aneaKd  in  London.  I 
therefare,  the  amr  mutent  in  HeitibidBfaiie  ii  to  stand,,  tk 
propertj  will  paj  a  double  tax. — Then»  aa  to  the  ti 
roods  and  ten  perdies  porehaaed  bj  the  Covpany,  d 
Und  lax  of  whidi  has  not  been  redeemed.  Iiisclcar»aa.l 
such  accidentd  accretions  as  might  be  caused  by  the  fidlia 
in  of  the  banksi  and  the  gradual  cnlaigeaMnt  of  the 
course  bj  that  BMan%  the  pnncipk  "de  aunim 
curat  lex*  wwild  apply.  [iVIbdU  C  BL— That 
apply  only  with  respect  to  grsdual  amctiuns  moH  en^M 
able  except  after  the  I^ne  of  time.]  If  tbe  land  is  ki 
into  the  New  Riier  so  that  it  has  bcconw  psst  of  dK  lb 
Rii«r,  it  omsl  be  aascisatd  in  TiBwAm — ^TVes^  m  lo  ik 
w^lh,  the  iiwiiMaiut  bete  is  on  the  New  Rmx^  hit  ihm 
wells  are  do  pan  of  the  New  Riter. 


B^  aa  Vwith  wiMm  wi»  LMm\  far  the 
By  the  3ri  sectm  of  SS  Geo.  3^  c  ^  then 

of  -iiL  ia  the  pound  on  paaimai  ^ammiju    The  5ld 

Xew  River  C4Mupaay  taxable  m  icafect  of  As  pnfias.  Th 
sccciaa  WIS  nxhoiig  aiKNsc  any  tax  on  the  Xew  Bnwrindl 
Driimitt  ]afl^n«e  b  n»d  ia  thff  reck  9ud^ 
uailii  mw  is  in  the  bocou^  of  SntdLwack  are  aa  be  wm 
boL  Scochwars;.  Bt  dtar  litk  xcquil  «ir  che  49  Gun  j 
c»  lltk  pcopcKtors  of  caoaAfr  gr  «idKr  iiaiuuniiaiL  or  0Jk 
wgck  gf  pu&oc  uctiicy^  Jbc^  oavr  cottznct  tiir  cbr  tciluB| 
CKn  of  die  tami  cax  t^hac^eii  as  w«iL  ju  ^Ub  ami  oihi 
pnidla  aratnig  from  smrh  camksw  isc.^  ^»r  xher  mck  works  < 
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1857.        Hertfordshire,  the  Tslue  at  which  it  must  be  nted  xM 

be  the  share  of  profits  realized  in  respect  of  the  propaq 

there.    The  land  is  wcHth  nothing  except  as  a  watenrigf 

and  as  a  waterway  it  is  assessed  in  London.]    The  ISd 

and  the  49th  sections  of  the  42  Gea  3,  c  116,  make  pre 

vision  for  die  redemption  of  the  hmd  tax  on  die  messmgei 

&a,  of  companies  soch  as  the  New  Rif^  Company,  spa 

from  the  tax  on  the  shares  in  the  joint  stock.     [MarttMf  B 

— The  case  of  the  New  River  Company  is  quite  pecoliir 

it  b  a  chartered  Company,  the  members  of  which  are  bek 

to  be  seised  of  the  property :  I  believe  that  there  is  n 

other  corporation  in  the  Kingdom  similarly  circamstaneed 

— ^Then,  as  to  the  welb,  the  Company  are  BaUe  to  b 

charged  with  land  tax  on  accbunt  of  the  profits  made  by  di 

sale  of  the  water.    In  JTke  Charnf  Crms  Bridjfe  Om^faag^ 

Miieken{a\  it  was  held  diat  the  Company  were  diargesU 

to  the  land  tax  in  respect  of  the  tolls  taken  finom  penos 

passii^  over  the  bridge  in  the  parish  where   the  ho 

was  situate,  notwithstanding  the  owners  of  the  soil,  befa 

the  erection  of  the  bridge,  had  redeemed  the  land  tai 

[JUbrfai,  B. — In  that  case  an  entirely  new  fnipeity  wi 

created.    The  case  was  decided  in  the  Court  of  Qoeai' 

Bendiopon  the  authority  of  Tie  VamxkoB  Bri^  Compm 

V.  Sn^^{b).     Here  the  profits  on  the  sale  of  tlie  wak 

are  merely  part  of  the  profits  of  the  land.] — ^As  to  di 

small  portion  of  land  purchased,  the  land  tax  vpoo  wUc 

has  not  been  redeemed ;  the  Company  by  porchasing  thi 

land  made  themselves  liable  to  be  taxed  in  thecoonty  wbef 

the  land  is  atoated. 

BylfSy  Seijt.,  in  reply. — ^Tliere  are  many  instances  in  tb 
38  Geo.  3,  c  5,  besides  the  57di  section,  in  whidi  land  t 
one  place  is  to  be  taxed  in  another.     As   to   the  alkc 
(•)  4  K.  *  B.«9.  (*)  sExch.  504. 


us 
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had  been  annual,  was  made  perpetoaL  Thb  was  done  bj 
the  statute  38  Geo.  3,  c.  60,  whieh  at  the  same  time  made 
the  tax  subject  to  redemption.  The  statute  which  imposed 
the  tax  so  made  perpetual  was  the  38  Geo.  3,  c  5,  and  the 
present  question  depends  upon  jts  proTisions.  That  Act 
enacted  that  a  sum  of  S,037,627i:  9&  0^  should  be  lenadm 
Great  Britain;  and  apportioned  aliquot  portions  of  this  m 
up<m  the  various  counties,  and  also  upon  various  cities  and 
towns  and  districts  in  England  and  Wales  and  Sootinid. 
The  county  of  Hertford  (the  borough  of  St.  Albans  being 
excepted,  which  was  separately  rated)  was  to  contribole 
4 1,&08I.  lOf .  9id.  The  city  <^  London  123,399/.  6s.  7ii^  nd 
the  county  of  Middlesex  (certain  places  being  excepted 
and  separately  diarged)  107,602t  Us.  Id.  By  the  4tk 
section,  it  was  prorided  that  aO  the  lands,  tenements  nd 
hereditaments,  &c.,  whatsoever,  lying  within  the  respeedw 
districts  into  whidi  Great  Britmn  was  apportioned,  and  A 
pmsons^  bodies  politic  and  oorpoivte,  haring  any  knd^ 
&c,,  should  be  equally  ciwrged  with  a  \L  rate  towaidi  ik 
sum  imposed  upon  sudi  respective  districts 

By  the  57th  sectiuQ  it  was  enacted,  that  all  and  efcq 
person  having  any  shares  in  the  New  Rhrer  dioQii  h 
assessed  bv  the  Commbsioneis  for  the  citv  of  London^  aM 
the  tax  should  be  paid  by  the  governors, or  the  iiiawmro 
receiver,  to  such  person  as  the  said  CoaamisBmien  ahoa) 
appoint,  and  be  deducted  cot  of  the  next  drndeods^  B 
the  3$th  section  a  power  is  given  in  case  of 
to  dkstrtttt  upon  the  govetnor  or  mswuu> 

Upon  the  act  of  parfiameftt  conung  inio  otietatioD  d 
Coaunmoners  for  the  cttv  of  Londoo 
of  3,<mC^  « Upon  att  aad  ev^ry  petsoa  or 
afty  share  or  shaates  or  mMmt  tn  tbe  New  River.*    Fra 
>;.^,^  >; : 4-.i^^i.^^i^-^^jl,,^,  rr  kf  ml  thrir  hi 

taou  and  the  aMaaaatnt  6r  18M  waa  wm  dl 
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f  pem»  &c^  as  before,  but  stating  that  3,2 1&/.  lOs.  4d.,  part       

F   of  (be  sum  assessed,  was  exonerated,  and  407/.  9s.  Sd.  not  j^'^^JJ^^ 

'    ezoDented    The  som  paid  by  the  New  River  shareholders  Com paht 
Im  alwajs  formed  part  of  the  sum  imposed  upon  the  city        Lakd 

of  London.     The  New  River,  as  it  existed  in  1798,  com-  iioHnui 

■eoeed  in  Hertfordshire  and  ran  for  three  miles  through  hbbtfobd. 


fte  parish  of  Great  Amwell,  and  was  never  assessed 
towards  the  contribution  of  the  county  of  Hertford  until 
1854,  when  an  assessment  was  made  of  21il  17#.  6dL  upon 
tbe  Governor  and  Company  to  the  land  tax  for  the  parish 
of  Great  Amwell,  in  respect  of  so  much  of  the  New  River 
» was  situate  in  that  parish.  The  river  as  it  existed  in 
1798,  has  never  been  redeemed  from  land  tax,  except  by 
the  ehareholders  as  before  mentioned.  Since  that  time  the 
Goferoor  and  Company  have  purchased  about  15  acres  of 
hod  m  the  parish  of  Great  Amwell  which  they  have  added 
to  the  river.  The  land  tax  in  respect  of  the  newly  pur- 
dnsed  property,  with  the  exception  of  two  roods  and  ten 
pcfiches,  has  been  redeemed.  In  part  of  the  land  so  pur- 
ciutsed  there  are  two  wells,  and  the  Governor  and  Company 
supply  some  of  the  inhabitants  of  Amwell  with  the  water 
from  these  wells,  and  receive  a  water  rent  of  12/.  ISs.  per 
aoDum. 

Three  questions  were  argued  before  us. — First :  Was  the 
New  River  as  it  existed  in  1798,  when  the  Land  Tax  Act 
paased,  liable  to  contribute  to  the  land  tax  in  the  parish  of 
Amwell?  Secondly:  Was  the  land  since  purchased  by 
them  liable  ?  and  Thirdly :  Were  the  springs  in  the  newly 
porchased  land  liable  ? 

As  to  the  last  question,  it  was  stated  by  my  Brother 
Byki  that  these  springs  were  in  the  land  of  which  the 
^d  tax  had  been  redeemed,  and  it  was  agreed  by  Mr. 
Buph  Hill  that  this  was  to  be  taken  to  be  so,  except  we 
^ere  informed  to  the  contrary.  We  have  not  been  so 
nfonned ;  and  assuming,  therefore,  that  the  land  tax  has 
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been  redeemed,  we  think  the  Governor  and  Comp 
are  not  liable  in  respect  of  the  springs,  as  we  cons 
the  redemption  relieves  the  land  and  all  its  natural  proc 
tion  and  profits  from  further  tax,  although  it  may  be 
it  was  not  known  at  the  time  of  the  redemption  that  t 
existed.  The  case  of  The  Charing  Crau  Bridge  Camf 
V.  JUUcheU  (a)  is  clearly  disting^hable.  The  hereditan 
there  was  an  entirely  new  one,  created  by  an  act  of  pa 
ment,  and  not  any  part  of  the  natural  production  and  p 
of  the  soil. 

As  to  the  first  question  it  was  contended,  that  uj 
the  true  construction  of  the  Act,  the  land  tax  sboi 
in  the  first  instance,  be  imposed  upon  the  land  cove 
with  water  belonging  to  the  Corporation  of  the  Govei 
and  Company,  and  that  the  counties  of  Hertford  i 
Middlesex,  through  which  the  New  River  runs,  v 
entitled  to  have  the  tax  paid,  in  respect  of  the  la 
therein  respectively,  towards  the  contribution  imposed  0{ 
them,  and  that  the  57th  section  was  applicable  only  to 
net  profits  of  the  undertaking  which  were  ultimately  U 
divided  amongst  the  shareholders. 

To  this  it  was  answered,  that  no  instance  cooM 
shewn  of  two  assessments  to  the  land  tax  in  resped 
the  same  property,  and  that  the  meaning  and  inten 
of  the  legislature  was,  that  the  entire  land  tax  payi 
in  respect  of  the  New  River  property  should  be  ] 
under  the  provisions  of  the  57th  section;  that  in 
probability  these  provisions  were  inserted  by  agrees 
between  the  Treasury  and  Chancellor  of  the  Excha 
and  the  New  River  Company  and  the  various  other  pi 
bodies  mentioned  in  it,  and  that  the  contemporan 
usage,  continued  without  interuption  for  nearly  sixty  y 
was  very  strong  evidence   that  this   was  sa      That 


(a)  4  £.  &  B.  549. 


New  Riykk 
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iojiutice  whatever  was  done  to  Hertfordshire  or  Middlesex^ 
» the  sums  imposed  upon  them  were  no  doubt  proportion- 
lUj  reduced,  and  that  upon  London  increased,  by  reason     Compant 
of  the  New  River  land  tax  being  payable  exclusively  there.         Lahd 
We  think  the  latter  argument  by  much  the  more  cogent,       sionxbs 
and  that  it  oc^ht  to  prevail;  and  that,  according  to  the    HsiinoBD. 
trBeeoostmction  of  the  Act,  no  other  land  tax  is  payable 
<^  the  property  of  the  New   River  Company,  as  it 
eiisled  in  1798,  than  that  imposed  by  the  57th  section. 
We  think  the  most  express  and  clear  words  would  be 
wceflHuy  to  justify  us  in  disturbing  a  system  of  taxation 
^vliidi  has  existed  for  so  long  a  period,  unquestioned  and   « 
ioquiesoed  in  by  all  parties  interested;  and  it  is  certain 
that  no  words  of  this  character  are  to  be  found  in  the  Act. 
As  to  the  second  question,   we  think    that  the  land 
tii  is  payable  in  respect  of  land  subsequently  purchased 
l)jthe  New  River  Company.    It  could  not  have  been  the 
inteiition  of  the  legislature  that  the  New  River  Company, 
bf  purchasing  land  in  Hertfordshire,  could  withdraw  it 
fiom  its  liability  to  contribute  to  the  land  tax  imposed 
opoD  that  county ;   it   would   be   most  unjust  that  such 
should  be  the  consequence,  and  we  think  it  was  not  so 
intended,  and   that  land  purchased   by   the   New   River 
Company,  subsequently  to  the  passing  of  the  Act  in  1798, 
I'nnains  in   their  hands  subject   to   contribution    to    the 
Hertfordshire  land  tax,  in  like  manner  as  when  it  was  in 
the  possession  of  the  vendors. 

Our  answer  to  the  questions  proposed  to  us  therefore 
is,  that  the   taxation  of  the   property  of  the  New  River 
CoDipany,  as  it  existed  in  1798,  is  to  be  made  exclusively 
onder  the  57  th  section.     That  as  to  newly  purchased  pro- 
perty it  remains  taxable  as  before ;  and  that,  as  to  the  wells, 
the  land  tax  is  redeemed  by  the  redemption  of  the  land  out 
of  which  they  issue. 

VOL.   1. — N.    8.  L  EXCU. 


EZCHEQUBB  BBPOBT8. 


^prU  20.  GrBBN  V.  StEVENS. 

lo  an  inter.  X  HIS  was  an  interpleader  ia&oe,  in  wbieb  the 

to^tr/wheSTcr  ^^  whether  certain  goods  which  had  been  seiied  i 

w^T^hl"^  tion  by  the  sheriff  npon  a  judgment  in  a  case  of  i 

pulL^ff!^^  ^^^  ^^'^  "*e  property  of  the  phrintiff  Mary  < 

dffeS!J?'*the  **«''^  ^^^  defendant,"  the  execotion  creditor. 
execution  At  the  trial  before  the  learned  Aasesaor,  at  the 

creditor;  it  ^, 

was  proved  that  Passage  for  the  borough  of  Idverpool^  it  appeaiea 
at  the  time  of '  goods  in  question  consisted  o£  the  fumitore  of 
Ihe  ',^'^ion  in  which  they  were  seized  The  goods  and  hoi 
Son^dlbJS^"  in  the  possession  of  Jane  Seaton,  the  defendan 
been"le^b^  \^  former  suit,  who  was  a  prostitute.  In  the  year  1& 
plaintiff.  The   goods  had  been  let  with  the  house,  by  the  claims 

ffoods  were  in 

fact  the  pro-  Green,  to  Jane  Seaton ;  Green  receiving  the  rent 
who  had  lent  appeared  that  the  real  owner  of  the  house  and  go( 
plaintiff,  who  i°<u3  named  Williams,  and  that  Green  was  merely  I: 
ajfowilj/f^r  to  *^"^  ^^^^  with  the  property  for  him,  he  not  wishing 
iwnerTowhom  ^  appear.  The  learned  Assessor  told  the  jury 
jSwI^th  ^*  be  ^^^^^i®"  really  was,  whether  the  furniture  was  the 
plaintiff  bad      of  the  judgment  debtor,  Jane  Seaton,  and  that  if 

sustained  her  ^ 

claim.  sheriff  had  no  right  to  seize  it ;  and  if  they  thought 

furniture  was  the  property  of  Williams,  but  that 
lent  it  to  Green,  and  allowed  her  to  let  it  as  c 
whom  she  woqld,  they  ought  to  find  for  the  plaintii 

Brett  moved  for  a  new  trial — The  goods  wer 
actual  possession  of  Jane  Seaton,  the  execution 
The  claimant,  Mary  Green,  not  being  in  act 
session,  was  bound  to  shew  a  title  to  the  pro 
herself.     [Pollock,  C.  B. — The  issue  in  the  preaen 
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not  wbetber  the  goods  were  the  property  of  Mary  Green        1857. 
absolutely,  but  whether  they  were  hers  as  against  the  de- 
fcodaot    My  impression  is,  that  this  form  of  issue  has  been 
adopted  for  the  express  purpose  of  enabling  any  person 
lawfully  entitled  to  possession  to  sustain  his  claim.]     In 
(kUeM  Y.  Barrow  (a)  it  was  held  that  it  was  competent 
to  the  execution  creditor  to  defeat  the  title  of  the  claimant, 
^tUeged  that  he  was  entitled  under  a  bill  of  sale,  by 
pRmng  a  prior  bill  of  sale  to  a  third  party.    It  was  smd 
dttC  the  plaintiff  had  no  right  to  set  up  a  claim  unless  the 
goods  were  his  property.     [BramweUf  B. — Is  not  the  que»- 
<ioQ  whether  the  claimant  has  such  a  title  as  would  enable 
W  to  BBaintain  an  action  against  the  sheriff?]     In  Oreen 
V.  Btftrs  (b)  CreumeUj  J.,  said,  that  yo  one  had  any  right 
toioierfere  with  the  aetzuxe  except  a  person  who  had  the 
Wxtj  in  the  goods»  and  that  the  sole  question  therefore 
^whether  the  goods  were  the  property  of  the  claimant. 
I     tW  V.  Gobk  (c)  confirms  this  doctrine.     Here  Williams, 
^  party  really  interested,  dionld  have  been  the  claimant 
[ttvtdiy  Bw— Green  being  lawfully  entitled  to  the  posses- 
Boo  of  these  goods,  by  the  permission  of  Williams,  it  matters 
^  for  the  purpose  of  this  issue,  that  Williams  might  have 
^^  the  goods  from  her.] 

Pollock,  C.  B. — I  am  of  opinion  that  the  Judge  was 
nght,  and  there  will  therefore  be  no  rule. 

Maetin,  B.,  concurred. 

^RAJivfELL,  B. — In  an  interpleader  issue  the  plaintiff 
oiust  make  out  his  title,  bat  he  may  do  so  by  shewing  that 

WSExcb.  514.    In  that  case      plaintiff." 
^  ibrm  of  the  issue  was  whether  (h)  2  C.  &  K.  149. 

^goodi  "were  the  goods  of  the  (e)  2  Man.  &  G.  930. 

L  2 
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1857.  he  has  such  a  r^t  to  the  goods  that  diej  csnnot  be  tdcen 
from  him  by  the  execotion  creditor.  In  the  present  case 
the  Judge  appears  to  have  said  diat  it  was  not  necessary  to 
shew  that  the  goods  were  abaoloteiy  the  property  of  the 
daimant  if  they  were  hers  in  any  sense.  I  think  that  this 
was  a  j  ost  remark,  and  that  if  a  c^mant  has  any  sort  of  title 
it  most  be  taken  that  he  has  a  right  to  d^nd  it  until  the 
contrary  is  shewn.  If  it  is  shewn  that  he  has  a  lawiiil 
title  to  the  possession,  that  is  enou^  Thus,  if  a  per- 
son lends  a  horse  to  a  friend,  who  leaves  it  at  a  liTeiy 
stable,  and  the  horse  is  seind  under  an  execntioii,  the 
bailee  may  establish  his  claim  to  the  ponrsKinn  in  an  inter- 
pleader isBoe.  But  if  a  butler  were  to  lend  his  maslei^ 
plate  he  could  not  sustain  a  daim  to  it  in  an  interpleadec 
though  the  execution  debtor  had  not  any  r^ht  to  tak« 
it.    1  think  diat  the  dedsioQ  in  the  case  of  G«Uai  w 

(•) 


Chakxbll,  B. — I  agree  that  there  ou^  to  be  no  rail 

in  this  casew     The  evidence  shewed  that  the  jodgaex 

debtor,  who  was  in  possession  of  the  goods^  had  no  title  m 

against  Mary  Green.     It  is  said  that  Mary  Green  had  x» 

title  under  the  loan  by  Williams  to  her.     But  die  obtainec 

possession,  and  gave  it  over  to  the  judgment  debtor,  ana 

the  question  is,  not  whether  Williams  had  a  ri^it  to  the 

goods,  but  whether  the  property  was  in  Mary  Green,  m^ 

against  the  judgment  debtor,  to  whom  she  had  delivered 

them. 

Bule  refused. 

(c)  9  Exck.  ^14. 
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In  re  William  Davip.  AnrU24 

1  HIS  was  an  application  for  a  writ  of  habeas  corpus,  to  a  oommitment 
bring  up  the  body  of  William  Dayis,  who  was  committed  to  U^^m  of  the 
the  House  of  Correction  at  SwafFham,  in  the  county  of  J^!^  ^^^ 
Norfolk,  under  the  foUowimr  warrant  of  coramitraent —        •*^**^  ^^  ^^ 

'  ^  pruoner  being 

*  Whereas  William  Davis  was  this  day  duly  convicted  •nwpwsted 

^  ./  person,  on  8ie., 

Wore  me  J.  R.  T,,  one  of  the  justices  for  the  county  of  •»  the  railwty 

%y   .  tUUion  in  the 

Norfolk,  as  a  rogue  and  vagabond:  For  that  he,  the  said  parbhof&c^, 
ViUiam  Davis,  being  a  suspected  person,  on  the  3rd  day  of  tt'the  time  t 
March,  a.  d.,  1 857,  at  the  railway  station  in  the  parish  of  ^^  ^ 


tke  rime,  a  place  of  public  resort,  did  frequent  the  platform  •^^■*^*^ 


Downham  Market,  in  the  said  county,  the  same  being,  at  ^^  ^^^ 

taid  station 
with  intent  to 

of  the  said  station  with  intent  to  commit  felony,  contrary  commit  felony. 

"  ''    — Bfid  sum* 

to  the  form  of  the  statute,  &c. ;  and  was  by  me  adjudged  cient 
to  be  committed  for  his  said  offence   to  the  House  of 
Correction,   to  be   kept  to  hard  labour  for  the  space  of 
three  calendar  months.     These  are  therefore  to  command 

jou,"  &c. 


Lan^ord  now  moved  accordingly. — The  commitment  is 
It  purports  to  be  made  under  the  4th  section  of  the 
^8grant  Act,  5  Geo.  4,  c  83,  which  enacts,  "  that  every 
suspected  person  or  reputed  thief,  frequenting  any  river, 
*^^1  or  navigable  stream,  dock  or  basin,  or  any  quay,  wharf, 
^^  warehouse  near  or  adjoining  thereto,  or  any  street,  high- 
^liOT  avenue  leading  thereto,  or  any  place  of  public  resort^ 
or  any  avenue  leading  thereto,  or  any  street,  highway,  or 
place  adjacent,  with  intent  to  commit  felony,"  &c.,  "  shall 
"*  Qeemed  a  rogue  and  vagabond.**  Therefore  it  ought  to 
*PI*ar,  on   the  face  of  the  commitment,  that  the    place 
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1857.  frequented  was  one  of  those  speciGed.  This  commitm 
however,  merely  states  that  the  prisoner  finequented 
platform  of  the  railway  station.  The  Court  will  not  t 
judicial  notice  of  a  platform  of  a  railway  station,  i 
the  commitment  should  have  averred  that  it  was  a  pi 
of  public  resort  Where  a  commitment  stated  that  i 
prisoner,  being  a  suspected  person,  did  unlawfully  freqii< 
a  certain  street,  to  wit  Regent  Street,  with  intent  to  comi 
felony,  that  was  held  bad,  for  not  shewing  that  Beg< 
Street  was  a  place  of  public  resort,  or  adjacent  to  one :  Jb 
Jcm$  {dy  \PoUockt  C.  B. — Here  it  is  stated,  that  at  a  railiR 
staticHi,  being  a  public  place,  the  prisoner  frequented  a  p 
ticular  part  of  it]  It  is  not  every  part  of  a  railway  stati 
which  is  public,  and  this  might  have  been  a  private  p 
of  the  platform.  In  Webster's  Dictionary  nine  definitio 
are  given  of  the  word  **  platform,"  and  the  Court  cannot  t 
in  which  sense  it  is  here  used.  [Bramwell  B. — If  the  coi 
mitment  had  merely  stated  that  the  prisoner  frequented 
*' platform,"  that  would  have  been  bad,  but  it  states  that  1 
frequented  the  **  platform  of  the  said  station,"  and  that 
stated  to  be  a  place  of  public  resort  PoUock,  C.  B. — If 
commitment  stated  that  Regent  Street  was  a  place  of  publ 
resort,  and  that  a  reputed  thief  frequented  the  pavement 
it,  we  should  know  that  he  frequented  a  place  of  pubi 
resort.] 

Per  Curiam  (i). — There  will  be  no  rule. 

Rule  refused 

(a)  7  Exch.  586. 

(b)  PoUocky  C.  B.,  Martin^  B.,  and  BramweUy  B. 
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Pbitohabo. 
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1857.  stated,  that  the  defendants,  as  the  high  bailiff  of  the 
FosTEB  Southwark  County  Court  and  his  assistant,  carried  on 
business  within  the  jurisdiction  of  the  County  Court  ol 
Surrey,  within  which  the  cause  of  action  arose,  and  thai 
the  plaintiff  dwells,  and  always,  since  the  committing  of  the 
grievances,  dwelt  within  the  jurisdiction  of  the  Coun^ 
Court  of  Southwark,  and  within  twenty  miles  from  the 
place  where  the  defendants  dwell  and  carry  on  their  busi- 
ness. On  the  24th  of  January,  1856,  one  John  Sharp 
entered  a  plaint  in  the  County  Court  of  Surrey  to  recover 
a  debt  of  17 s.  from  Charles  Joshua  Foster,  and  obtained  an 
order  for  payment  of  the  same,  and  2«.  llcL  costs,  by  instal- 
ments. The  plaintiff  not  having  paid  the  instalments,  John 
Sharp  caused  a  warrant  to  be  issued  out  of  the  said  County 
Court  to  levy  the  sum  of  Ids,  llcL,  and  the  costs  of  that 
execution.  Under  this  warrant  the  defendants  took  a 
music  stool  and  two  chairs  as  the  goods  of  Charles  Joahoa 
Foster.  The  defendant  Whitroe  did  not  know  that  the 
house  in  which  the  g^ods  were  was  the  house,  or  that  the 
goods  were  the  goods,  of  the  plaintiff,  and  believed  himself 
to  be  acting  in  obedience  to  the  warrant  The  defendant 
Pritchard  was  not  present,  and  did  not  interfere.  Christo- 
pher Charles  Foster,  the  now  plaintiff,  made  a  claim  to  the 
chairs  and  stools,  whereupon  the  clerk  of  the  County  Court 
issued  a  summons  calling  upon  Christopher  Charles  Foster 
and  John  Sharp  to  appear  before  the  Court,  whereupon  it 
was  adjudged,  by  the  said  Court,  that  the  goods  so  seised 
were  the  property  of  the  now  plaintiff,  C.  C.  Foster.  He 
stated  to  the  Judge  of  the  County  Court,  at  the  hearing  of 
the  summons,  that  the  house  in  which  the  goods  were  taken 
was  his  home  and  residence,  but  did  not  make  any  claim 
or  complaint  against  the  defendants  in  respect  of  the  seising 
of  the  goods,  or  entering  his  house  for  the  purpose  of  seising 
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the  same.  The  action  was  commenced  on  the  23rd  of 
Jane,  1856,  to  recover  damages  solely  in  respect  of  such 
entij  under  colour  of  the  said  warrant,  and  for  no  other 
grieraooe.  bsae  was  joined  on  the  13th  of  July.  On 
tie  Ist  of  October  the  19  &  20  Vict,  c  108  came  into 
opendoD,  the  2nd  section  of  which  repealed  the  139th 
«ectioQofthe  9  &  10  Vict,  c  95  (a). 

MamoL — ^In  the  case  of  Tinkler  y.  IIilder{b\  where  the 
CoQDtj  Court  Judge  had  adjudicated  upon  an  interpleader 
*<nniiioD8y  under  9  &  10  Vict  c  95,  s.  118,  under  circum- 
Btaoces  nmilar  to  those  in  the  present  case,  Parke,  B.,  made 
^  order  staying  the  proceedings  upon  terms;  and  on  an 
application  to  set  it  aside,  the  Court,  with  the  exception  of 
Ptatt^  B.,  were  all  agreed  that  the  learned  Judge's  decision 
v^is  correct,  and  that  the  whole  matter  was  disposed  of  by  the 
interpleader  summons.    That  case  was  confirmed  by  Winter 
^' Bartkobmew  (c).      [Bramtoell,  B. —  In  Mercer  y.  Stan- 
^{i)  we  held  that,  assuming  the  Judge  of  the  County 
(Wt  to  have  jurisdiction,  yet  if  he  had  not  in  fiict  adju- 
dicated upon  the  matter  when  the  parties  were  before  him 
^n  the  interpleader  summons,  there  was  no  ground  for 
<^  interference.     I  had  a  strong  opinion  that  the  Judge  of 
^  County  Court  had  no  jurisdiction.] — As  to  the  second 
point,  the   question   is  whether  the  2nd  section   of  the 
19&  20  Vict.  c.  108,  which  repeals  the  9  &  10  Vict.  c.  95, 


ISS 


1867. 


.     FOBTKR 

9. 
PRITOHAmD. 


(a)  £iiact8 — "  That  if  any  per- 
^  liiall  bring  anj  suit  in  any  of 
^  Mijestj's  superior  Coorta  of 
tword  in  respect  of  any  grievance 
aMDinitted  bj  anj  clerk,  bailiff,  or 
^cer  of  anj  Court  holden  under 
}ik  Act,  under  colour  or  pretence 
r  tiie  process  of  the  said  Court, 
id  the  jury  upon  the  trial  of  the 
don  aball  not  find  greater  dam- 
es for  the  plaintiff  than  the  sum 


of  twenty  pounds,  no  costs  shall 
be  awarded  to  the  plaintiff  in  such 
action,  unless  the  Judge  shall  cer» 
tifj  in  Court  upon  the  back  of 
the  record  that  the  action  was 
fit  to  be  brought  in  such  superior 
Court." 

(ft)  4  Exch.  187. 

(c)  1 1  Exch.  704. 

(<0  Post,  P-  155,  note  (a). 


^^  BXdbEQUER  REPORTS. 

1857.  1.  139,  except  as  to  acts  done  under  it,  aflects  the  liabilii 
"Fowtn  ^^  ^^^  of  a  defendant  in  an  action  commenced  before  tl 
29th  of  July,  1856. 


9. 

PancEABj). 


Per  Curiam. — On  that  point  we  think  there  oc^ht  to 
a  rule,  but  not  as  to  the  first  point 

Francis  now  shewed  cause. — After  this  action  was  coi 
menced,  the  139th  section  of  the  9  &  10  Vict  c  95,  w^ 
(with  other  provisions  of  that  Act)  repealed  by  the  19  &  2 
Vict  c.  108,  s.  2,  **  except  as  to  acts  done  under  them. 
The  trespass  for  which  this  action  is  brought  does  no 
come  within  that  exemption.  An  act  done  under  a  statQti 
means  an  act  done  in  pursuance  or  by  virtue  of  it  Tlu 
w]x>ngfiil  seizure  of  the  plaintiff's  goods  is  not  in  any  mm 
an  act  done  under  the  statute.  IMartin,  B. — Is  not  tb 
true  meaning  this — **  except  as  to  acts  within  the  proteetioi 
of  the  repealed  clause?]  The  exemption  has  reference  ti 
such  cases,  as  where  the  Judge  has  ordered  a  debt  to  b 
paid  by  instalments :  sect  92.  It  is  true  that  when  th 
action  was  commenced  the  139th  section  was  in  forces  be 
at  the  time  the  verdict  was  pronounced  there  was  nodun, 
on  which  it  could  operate.  In  order  to  give  it  effect^  tw 
things  must  concur, — the  action  must  be  brought  in  one  i 
the  superior  Courts,  and  the  jury  must  find  damages  d< 
greater  than  20L — He  referred  to  Retina  v.  Inhabiianii  i 
Denton  (a). 

Hannen  appeared  in  support  of  the  rule,  but  was  m 
called  upon  to  argue. 

Pollock,  C.  B. — We  are  all  of  opinion  that  the  e 

emption  extends  to  this  case:  the  rule  will  therefore  1 

absolute. 

(fl)  18Q.B.761. 


xie  under  and  subject  to,"  there  would  have  been 

Rule  abeolste  (a) . 

m  etaa  of  Meroer  t.  Staahvry  ma  not  reported  becMua       Hiboik 
t  g»TB  no   ded«ion   on   the  principal   point.      It  «u   u      STJu'BrmT 

Aodant  had  recovered  &  judgment  fbr  tl,  2t.  3d.  in  tbe 
onntj  Court  of  Hertfordalure,  against  one  Willmore,  and 
ecntion  againit  bis  goods.  T^e  bailiff  went  to  tbe  honoe 
lintiff  (where  it  wu  aQ^ed  that  Willniore  resided),  acconi' 

(me  mbf,  a  collector  of  tbe  defendant,  and  there  at  Filfaj't 
oak  in  exectttion  a  horse  and  cart.  The  plaintiff,  wbo 
1  the  bnainen  of  a  laimdrew,  claimed  tbe  horse  and  cart 
ipertj,  wberenpon  the  bailiff  caused  an  interpleader  snm- 
ane,  and  upon  the  hearing  the  Count;  Court  Judge  decided 
bane  and  cart  were  tbe  pluntiff*s  propertj  and  gave  tbe 
he  CMta  of  the  interpleader  proceedings.  Tbe  plaintiff 
gfat  the  present  action.  ^Hie  first  count  of  tbe  declaration 
t  tbe  defendant  broke  and  entered  a  cloee  of  the  pluntiff, 
.  and  took  a  borte,  cart  and  harness  of  die  plaintiff,  &o. :  by 
enof  fbr  four  weeks  the  plaintiff  was  deprired  of  the  nse 
>ne,  cart  and  harness,  and  was  obliged  to  hire  another 
t  and  harness,  for  the  purpose  of  carrjing  on  ber  business 
Ircfls  and  waa  also  bj  means  of  the  premises  prerented  ftom 

clothes  to  her  customers  in  her  business  of  a  laundress, 
of  her  customers  in  conaequence  left  ber.— Tlie  aeoond 
«d  that  tbe  defendant  broke  and  entered  a  stable  of  the 
ind  seiaed  and  took  a  horse,  cart,  and  harness  c^  the 
ben  beinff  in  the  staUe. — The  third  count  stated  that 
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1857.        wbjtwoofthedmeeoatiof  UwdedmtionM  idatelotlw 

crate  of  Mtioo^ndalio  to  maek  of  tlw  dedmtaoa  as  rditm  to  tit 
uadag  tlw  goodf  wad  the  drau^et  erinig  tlierefrom,  ihould  Mt  it 


Skavbukt.     ttntk  out*  tgaintt  wliidi 

Mcmkigu  Ckambert  and  CeNli  shewed  caate,  in  the  tame  Tem 
(May  6).— The  material  part  of  the  rule  inTolret  two  qoeitioii^ 
firtt,  whether  the  Coontj  Court  Judge  had  jnriadietian  to  adjn&itB 
in  reelect  of  the  damage  oonteqaeot  oo  the  aeiznre  of  the  goods; 
teoGodl J,  whether  the  Coort  will  strike  out  of  the  dedaratioB  it 
mndi  at  rdatet  to  the  teiznre  of  the  goods  and  the  damaget  triaig 
therefrom,  teeing  that  a  real  damage  has  been  sostained*  upon  wUek 
the  Countj  Court  jodge  has  not  in  fiict  adjodicated.    Finti  tht 
Coontj  Coort  judge  had  no  power  to  adjudicate  upon  the  dtim  to 
conteqnential  damage.    Bj  the  9  &  10  Yict  c  95,  a.  118,  *if  Hf 
daimihall  be  made  io  or  mretped  of  amif  gooda  or  chttteis  tthm  i» 
execution,''  ftc,  it  shall  be  lawful  for  the  cleric  of  the  Conrii  wgm 
application  of  the  officer  charged  with  the  execution  of  tach  proeoib 
ftc,  **  to  itsue  a  summons  calling  before  the  said  Court  as  well  tht 
partj  issuing  such  process  as  the  partj  making  tadi  c]ain,*'teit 
'^and  the  judge  of  the  Countj  Court  shall  a^jwdieaie  ipon  mA  dtfab 
and  make  such  order  between  the  parties  in  req>ect  thereof  nd  <f 
the  costs  of  the  proceedings,  as  to  him  shall  seem  fit,"  &e.    IM 
enactment  onlj  empowers  the  Countj  Court  judge  to  detenuM 
whose  prypertj  the  goods  are.    In  TiwikUr  t.  HSder  (a),  where  At 
Court  stajed  proceedings,  the  application  was  b j  the  bailiff  cf  At 
Coontj  Court,  who  is  in  the  stme  position  as  a  sheriff  of  the  saperiv 
Courts;  and  under  the  Interpleader  Act,  1  Wm.  4,  c.  58,  s.  6,Covti 
of  law  are  inyested  with  powers  similar  to  those  exercised  bj  CcNirti 
of  equitj :  Wimter  ▼.  BartholUmew  (6).     Caier  t.  CkigmdHc)  n  n 
anthoritj  on  the  point,  as  the  decision  was  founded  on  an  dBfgwM 
bj  the  plaintiff*s  counsel,  and  acquiesced  in  b j  the  defendant's.    On 
form  of  the  interpleader  order  is,  that  the  said  goods  and  diattds  «t 
the  propertj  of  the  claimant :  PoBocV*  OnaUy  Comrt  iVvdiof,  Appiii 
p.123,  drded.    In  iSeiima  T.Bo^«y(<0,  .^l/&rson,B.,  said,  that  iaii 
interpleader  suit  there  is  no  amount  of  debt  or  damage  for  which  judg* 
ment  is  giren.    In  HoUier  v.  Lawrie  (e),'whidi  was  an  action  t^jumk  t 
sheriff  f<ur  breaking  and  entering  the  plaintiff's  house,  the  Coort 
relused  to  staj  the  proceedings,  holding  the  relief  and  proteetini 

(a)  4  Exch.  187.  (d)  9  Exch.  315. 

(h)  1 1  Exch.  704.  (e)  3  C.  B.  334. 

(O  15Q.  B.217. 
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ifl.7         claim  bad  beea  adjudicated  open  by  the  Cooiity  Cwi  Jiidp « -I 
^^^'  tc,pl«rf«r  «i«-Dns,  and  tfe  qoertk«  w« 


Mnon      thaj^of  tbat  Court,  aa  to  wbkb  tbeiemay  beafime  doubt  It 
ba  baa  nol  awfciKd  it»  aiid  tbare&w  tba  fulc  muai  be  di^iiaigto. 


TWa  nutalifi  aa  to  strildag  ont  tbe  eoMito  warn 
BNB««a,  B,  at  ckambei.. wbDonkiedtbedeclaralkmto 
by  pwttiiig  tha  wkolft  coBiplaiui  im  one  ccuBl,  aBd  «i  readiog 

a  rule  waa  drawn  up  aeeoRdiBgly. 


J^t:. 


SsuLLUT  a^  Tbk  Bulomctoi  Railway  Compaht. 

Trespass  for  mane  prafin. 
J£;^^        PIe«s.— Fust :  Not  giultT. 

SecowL— Thayt  the  hoi  nmoft  dK  Ind  of  dK  jUaA 

^^  ^^         UmA— TWt  brfbre  the  coiim ■rut  of  *■  Mlhi 

SVstS*  tl»  iVfindmn  liad  tdkcn  pjanwinn  of  &e  Ind  m  Ae 
1^^!!^'^  dedanDOQ  BKOckoed  for  the  frnpoKS  of  dior  nil««r; 
i^_^u yg    that  thewupop  aa  acaaa of  ijmiim  whrop^  bjv 

5>fcA»*drf  j^^  mdL  vhm  It  m  wrecd  ths  &e  jarTdfeodU  fisdi 
■»  •^    T^nSci  fcr  che  piiacd!^  nfcjecs  vo  be  Tmamtd,  Mid  m  «ri« 

*diad  ^  ^^    « 

H^»iar  a*  M  ^  Jirtifni^gtng  or  a  avuaa  csoenBo^  and  tDoft  toecfli 
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1857.       as  she  should  continue  his  widow ;  and  subject  tberetc 

^^"^      such  of  his  sons  as  should  be  living  at  the  time  of 

_     *•  decease.      Robert  Smalley  the  elder  died  in  1820,  i 

Blackbubh  " 

Eailwat  Ck>.  thereupon  Nancy  Smalle j  entered  into  possession,  and 
continued  till  her  death  in  February,  1852.  H.  Elli 
died  in  March,  1831.  On  the  12th  of  August,  1845, 
defendants  entered  upon  and  took  possession,  for  the  p 
poses  of  their  railway,  of  2  roods  and  10  perches  of 
said  land.  On  the  24th  of  October  in  the  same  year, 
defendants  served  Nancy  Smalley  with  a  notice  to  purch 
and  take  the  2  r.  10  p.  under  the  18th  section  of  the  Lai 
Clauses  Consolidation  Act,  1845,  and  afterwards  nu 
application  to  two  justices  in  pursuance  of  the  59th  a 
85th  sections  of  the  same  act,  and  obtained  the  nominati 
and  appointment  of  a  surveyor. 

The  surveyor  having  been  appointed,  made  a  valnati 
of  2  a.  2  r.  17  p.,  comprising  the  2  r.  10  p.  taken  possess 
of  on  the  12th  of  August,  1845,  amounting  to  4112L  1 
On  the  7th  of  January,  1846,  the  defendants  entered  ii 
possession  of  2  a.  0  r.  7  p.  in  addition  to  the  2  r.  10 
already  taken,  making  together  the  2  a.  2r.  17  p.  valued 
the  surveyor,  and  on  the  23d  of  l^ebruary,  the  defendai 
in  pursuance  of  the  85  th  section  of  the  Act,  paid  into  i 
Bank  of  England  *Uo  the  credit  of  the  defendants, 
account  of  Nancy  Smalley,"  the  sum  of  4112.  lOs.  On 
4th  of  March  the  defendants  executed  a  bond  conditioi 
for  the  payment  of  the  purchase  money  of  the  2  r.  10  p. 
On  the  8th  of  May,  1848,  the  defendants  served  Nai 
Smalley  with  notice,  under  the  18th  section  of  the  La; 
Clauses  Consolidation  Act,  that  they  required  to  purcb 
and  take  the  2  a.  2  r.  17  p.  for  the  purposes  of  their  railn 
No  communication  having  been  received  by  the  defendi 
in  answer  to  this  notice,  they  caused  Nancy  Smalley  tc 
served  with  a  notice  of  their  intention  to  summon  a  j 
under  the  23rd  section  of  the  said  Act,  stating  in  b 


Tj  ana  sucd  iwo jusuces  Danng anerwarus  sppointea 
.shimth  as  simeyor  to  Yalue  the  2  a.  2  r.  17  p.,  he 
the  same  at  411/.  10<.  On  the  30th  of  June,  1846, 
aidaots  executed  a  deed  id  pursuance  of  the  77th 
of  the  Lands  Clauses  Consolidation  Act,  1843,  for 
rpoae  of  Testing  the  possession  of  the  2  a.  2  r.  17  p. 
1. 

the  26th  of  July,  1854,  the  defendants  tendered  to 
intiff  the  sum  of  411/.  10*.,  and  SOL  8<.  for  interest 
1  at  SL  per  cent,  from  the  time  of  the  death  of  Nancy 
f.  On  the  1st  of  August  the  defendant  deposited  the 
411J1  lOr.  in  the  Bank  of  England  "to  the  account 
Accountant  Geueral  in  Chancery  to  the  credit  of 
endants,  the  account  of  Robert  Smalley,  Thomas 
T,  and  other  parties  interested."  On  the  3rd  of 
1 1854,  the  defendants  executed  another  deed  for 
rpoee  of  vesting  in  themselves  the  2a.  2r.  17p.,  in 
ice  of  the  77th  section  of  the  Z^ands  Clauses  Consoli- 
Act,  1845. 

the  27tb  of  June,  1854,  the  plaintiff  brought  an 
if  ejectment  to  recover  the  2  a.  0  r.  7  p.  of  the  land 
ii  the  defendants  had  taken  possession  on  the 
Hay,  1846.  At  the  trial  on  the  8lh  of  August, 
agreed  that  a  verdict  should  be  taken  for  the 
r,  subject   to   he   vacated,   and    instead   thereof  a 
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1857.        P^^  by  ^^^  defendante  to  the  pkiDtiff,  as  the  price  or  cc 

>^^"^^      pensadon  lor  the  land  of  the  pUntiff  which  the  defenda 

«•  had  taken  for  the  purposes  of  their  railwaT*  the  plain 

BULCKBinUI 

Railway  Co.    thereby  consenting  and  agreeing  to  make  and  execote 

procnre  snch  a  comrejance  to  the  defendants  by  such  part 

as  the  arbitrator  m^t  direct ;  that  both  the  sums  paid  n 

*    the  Bank  of  England  shonM  be  disposed  of  as  the  arbitn: 

shoald  direct,  &c. 

On  the  5th  of  March,  1855,  the  arbitrator  made  I 
award,  that  the  verdict  which  had  been  entered  for  t 
plaintiff  should  stand,  and  that  the  sum  of  7 1 92.  4s.  shou 
be  paid  by  the  defendants  to  the  plaintiff  as  the  prii 
of  and  compensation  tor  the  land  of  the  plaintiff,  wliic 
the  said  Company  had,  at  the  time  of  the  making  tl 
BBid  order  of  reference,  taken  for  the  purposes  of  the 
railway ;  and  that  the  sums  of  money  formerly  paid  inl 
the  Bank  of  England  in  respect  of  the  land  should  I 
disposed  of  as  follows:  that  is  to  say,  719L  4s.  should  I 
paid  to  the  plaintiff,  and  the  residue  to  the  defendant 
On  the  24th  of  July,  1855,  the  plaintiff  signed  judgmei 
in  the  ejectment,  and  on  the  12th  of  September  in  the  saa 
year,  the  sheriff  delivered  to  the  plaintiff  possession  of  tl 
2  a.  Or.  7  p.  under  a  writ  of  habere  facias  possessionem. 

The  questions  for  the  opinion  of  the  Court  are,  wheth 
the  plaintiff  is  entitled  to  recover  anything  from  the  d 
fendants  in  the  said  action.  If  the  Court  shall  be  of  opinic 
that  the  plaintiff  is  not  entitled  to  recover  anything  fro 
the  defendants  in  the  said  action,  then  the  verdict  no 
entered  for  the  plaintiff  is  to  be  set  aside,  and  a  verdict 
be  entered  for  the  defendants. 

Joseph  Kay  (with  whom  was  Huffh  Hilt)  argued  for  tl 
plaintiff. — All  the  proceedings  of  the  defendants  under  tl 
I^ands  Clauses  Consolidation  Act  were  irregular.  The  awai 
of  the  arbitrator  shews  that  the  plaintiff  is  entitled  to  d 


F  reference  and  award  maj  be  read  and  compared 
e  lS4th  section  of  the  Lands  Clanses  ConsoIidatioQ 
145,  which  diatinguishes  between  ampetuation  for 
^  r^i,  or  iiUtrett  of  ajuf  party  in  landt  which  the 
n  m^  have  taken,  and  campauatum  for  t/u  mane 

A  reference  of  "all  matterB  in  difference"  does 
ude  8  fiitiire  or  contingent  claim.  Only  such  differ- 
s  have  actttally  arisen  at  the  time  of  the  reference 
irred :  In  re  Brown  and  The  Croydon  Canal  Com' 
i\  CaMum  v.  Neuron  (b),  HattHng  v.  Forihaw  {e). 
;r  the  ncoftrj  in  the  ^ectment  no  action  for  mesne 
xmid  have  been  maintained.    Future  differences  can 

referred  by  express  words,  snch  as  are  not  tbnnd  in 
irof  referencenowin  qnestion.  [Jtfurft'n, B,— I  have 
understood  that  the  object  of  referring  an  action  of 
nt  and  all  matters  in  differeiice  was  to  get  rid  of 
»r  litigation  and  dispose  of  the  qnestion  of  mesne 
I 

ard  Jama  (with  whom  was  Botten),  fw  the  defend- 
n  not  called  upon. 

x>CK,  C.  B.— I  am  of  opinion  that  there  must  be 
nt  tar  the  defendants.  Mr,  Kay  has  argued  that  the 
or  mesne  profits  was  at  the  lime  of  the  reference. 
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1857.        Company  had  taken  possession  of  the  land,  it  was  suppoi 

j^^"^*^      that  they  were  not  entitled  to  it,  and  an  action  of  ejectme 

^     ••  was  brought,  which,  with  all  matters  in  difference,  w 

Blackburn  °  i  t       •  i 

Railway  Co.   referred.     The  reference  was  not  merely  as  to  the  titl 

but  was  intended  to  put  an  end  to  all  further  litigttio 

and  to  give  the  plaintiff  full  compensation  for  every  clai 

he  could  have.     The  arbitrator  has  in  terms  disposed 

every  matter  in  dispute.     The  parties  expressly  contei 

plated  the  settlement  of  the  question  of  mesne  profits;  ai 

the  arbitrator  having  awarded  in   respect  of  them,  tl 

plaintiff  must  pursue  his  remedy  under  the  award. 

Martin,  B. — I  am  of  the  same  opinion.  The  thi 
plea,  which  sets  out  the  order  of  reference  and  the  awai 
states  that  the  mesne  profits  were  a  matter  in  differem 
The  replication  takes  issue  on  that  According  to  the  e 
dence,  I  think  that  the  plea  was  proved.  The  defendan 
a  railway  Company,  having  taken  possession  of  certain  la 
of  the  plaintiff,  he  brought  an  action  of  ejectment,  whk 
together  with  all  matters  in  difference,  was  referred  to 
arbitrator,  who  was  to  **  decide  what  sum  should  be  paid 
the  defendants  to  the  plaintiff,  as  the  price  of  or  compensati 
for  the  land  of  the  plaintiff,  which  the  defendants  had  tak 
for  the  purposes  of  their  railway ,  the  plaintiff  consenting 
make  and  execute  or  procure  a  conveyance  to  the  defer 
ants.**  The  arbitrator  awarded  that  the  verdict  for  t 
plaintiff  should  stand,  that  is,  that  the  plaintiff  had  a  leg 
right  to  the  property  at  the  time  of  the  commencement 
the  suit:  then  that  719iL  4«.  should  be  paid  to  the  plaint 
as  the  price  of  and  com()ensation  for  the  land,  and  th 
there  was  no  other  matter  in  dispute  except  the  costs, 
was  contended  that  the  plaintiff  had  a  right  to  soe  out 
writ  of  po^cnssion  and  bring  an  action  for  the  mesne  profi 
At  first  I  thought  the  award  bad»  but  the  legal  title  b 
probably  become  vested  in  the  defendants  subsequently 
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the  commencement  of  the  action.     My  impression  is,  that        1857. 

wherever  an    action    of   ejectment   and   all    matters    in      ^^^^^"^^ 

.  .        Smallit 

difference  are  referred,  the  question  of  mesne  profits  is  v. 

referred.     However  that  may  be  in  ordinary  cases,  it  is   Railway  Co. 

clearly  referred  in  the  present  instance. 

Braxwell,  B. — I  am  of  the  same  opinion.  No  objec-  * 
tion  has  been  made  that  the  award  is  bad,  but  the  question 
is  whether  it  has  disposed  of  the  mesne  profits.  The  plain- 
tiff claimed  the  land ;  and  if  he  was  entitled  to  it,  he  was 
siso  entitled  to  compensation  for  its  occupation  by  the 
defendants.  Every  matter  in  difference  was  referred  to  the 
irbitrator;  and,  therefore,  the  question  as  to  the  mesne 
profits  was  referred.  The  intention  of  the  parties  is  ex- 
pressed in  plain  terms.  As  to  the  period  subsequent  to  the 
Qaling  of  the  award,  the  third  plea  seems  to  me  in  effect  a 
plea  of  leave  and  licence :  it  sets  out  what  amounts  to  an 
agreement  that  the  defendants  should  thenceforth  keep 
possession  of  the  lands,  and  though  the  licence  might  have 
lieen  revocable  if  the  defendants  did  not  perform  the  award, 
yet  the  plea  avers  that  they  were  always  ready  and  willing 
Jo  perform  it.  Therefore,  after  the  order  of  reference,  the 
defendants  were  lawfully  in  possession  by  the  leave  and 
licence  of  the  plaintiff. 

CflANNELL,  B. — The  plaintiff  claims  damages  for   the 

wrongful  possession  of  the  land  by  the  defendants,  both 

l^fore  and  after  the  date  of  the  order  of  reference,     lie 

contends  that  the  subject-matter  of  the  present  action  was 

ooi  a  matter  in  difference  at  the  time  of  the  reference. 

1  do  not  say  whether,  in  ordinary  cases,  the  reference  of  an 

action  of  ejectment  "and  all  matters  in  difference"  includes 

such  a  future  claim  as  that  for  mesne  profits.     But,  in  the 

present  case,  looking  at  the  whole  matter,  it  is  clear  that 

the  amount  of  damages  and  the  sum  to  be  paid  for  the  land 
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were  embraced  by  cbe  soboiMnoD ;  and  whatever 
TolTed  in  that  inqiury  was  refinred.    The  defendants  fa 
taken  possession  of  the  boid  and  paid  money  into  the  Bs 
Railway  Co.   of  England.     The  arbitrator  directed  the  Terdict  fcr  1 


plaintiff  to  stand ;  he  therefore  dedded  that,  at  the  time 
the  commencement  of  this  suit,  the  legal  estate  was  in  f 
pbunti£  The  arbitrator  appropriated  the  money  pt 
into  the  Bank,  and  directed  that  the  som  of  719L  < 
should  be  paid  as  the  price  of  and  compenaadon  i 
the  land  of  the  plaintiff,  which  the  defendants  had  take 
No  doubt,  the  meaning  of  the  arbitrator  was  that  tl 
sum  so  awarded  should  be  taken  in  fiiU  satiafactioo 
all  claims  by  the  plaintiff.  The  arbitrator  did  not  din 
a  conveyance  to  be  executed,  but  he  may  have  oonaid«^ 
that  the  legal  estate  became  Tested  in  the  defendants  su 
sequently  to  the  commencement  of  the  suit.  Whatei 
may  be  the  efiect  in  ordinary  cases,  of  a  reference  of 
action  of  ejectment  and  all  matters  in  difference,  here  t 
parties  have,  in  plain  terms,  consented  to  refer  the  damag 
and  upon  that  ground  I  am  of  opinion  that  there  must 
judgment  for  the  defendants. 

Judgment  for  the  defendants. 


REGULiE  GENERALES. 

EASTER  TERM,  1857. 

It  is  ordered  that  plaintifis  suing  in  contract  for  2 
or  less,  may,  if  they  claim  costs,  indorse  on  ibe  writ 
summons  the  following  notice: — 

*^  Take  notice,  that  if  judgment  be  agned  for  defeult 
appearance,  the  plaintiff  will  without  summons  apply 
a  Judge  for  his  costs  of  suit,  unless  before  such  judgm* 
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you  shall  give  notice  to  him,  or  his  attorney,  that  you       IS57. 
intend  to  oppose  such  application.''  — ^^-^-^ 

And  it  b  further  ordered,   that  if  the  defendant  give    Oxxxrales. 
8Qch  notice,  the  plaintiff  shall  proceed  by  summons  and 
order. 

But  if  the  defendant  give  no  such  notice,  the  plaintiff 
nitj  produce  such  indorsement  to  a  Judge  at  Chambers 
for  an  order  for  costs,  ex  parte,  and  if  the  Judge  shall 
<igQ  his  name  to  the  indorsement,  such  signature  shall  be 
an  order  for  costs,  and  the  Master  may  tax  them  thereon 
accordingly.  In  case  of  any  application  for  costs  without 
ncfa  indorsement,  the  plaintiff  shall  not  be  entitled  to 
more  costs  than  if  he  had  made  such  indorsement,  unless  a 
Judge  shall  otherwise  order. 

Entry  of  Satisfaction  on  Judgments. 

Upon  a  satisfaction  piece,  duly  signed  and  attested,  in 

accordance  with  the  80th  Rule  of  Hilary  Term,  1853,  being 

Presented  to  the  clerk  of  the  judgments  of  the  Masters  of 

^  Court  in  which  the  judgment  has  been  ngned,  he  shall 

^  the  same  and  enter  satisfaction  in  the  judgment  book 

^Saiust  the  entry  of  the  said  judgment,  and  no  roll  shall 

^  'Squired  to  be  carried  in  for  the  purpose  of  entering 

^'^'s&ction  on  a  judgment 

^Pra  23,  1S57.  CaMPBELL. 

A.   E.    COCKBURN. 

W.  Eble. 

K  V.  Williams. 

Charles  Crompton. 

J.  WlLLE& 

Fred.  Pollock. 
Samuel  Martin. 
G.  Bramwei^l. 
W.  F.  Channell. 
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IN  THE  EXCHEQUER  CHAMBER. 
{Error  from  tlie  Court  of  Exchequer.) 


The  owner  of 
a  mill  on  the 
benki  of  e 
riTer  eannot 
maintain  u 
action  against 
a  land-owner, 
who  finks  a 
deep  well  on 
his  own  land 
and  bj  pumps 
and  steam- 
engine  diverts 
the  Mrndtr- 
gnnmdwaUr 
which  wonld 
otherwise  have 
pcnroolated  the 
soil  and  flowed 
into  the  river 
bj  which,  for 
more  than 
sixty  jears, 
the  mill  was 
worked. 


Cha8Bmore  o.  Richards,  Clerk  to  the  Croydok  Local 

Board  op  Health. 

JCjRROR  on  the  judgment  of  the  Court  of  Exchequer  for 
the  defendant  on  the  following  special  case,  stated  for  tb^ 
opinion  of  this  Court  by  an  arbitrator  to  whom  the  cao0S 
had  been  referred  by  order  of  Nisi  Prius. — 

The  first  count  of  the  declaration  charged,  that  befbi* 
and  at  the  time  of  the  committing  of  the  grievances  hereio' 
after  respectively  mentioned,  the  plaintiff  was  possessed  of 
a  certain  mill,  messuage  and  dwelling-house,  and  certiJo 
closes   and   premises,  with   the  appurtenances,  and  wtf 
entitled  to  the  flow  of  a  stream  called  the  River  Wandles 
passing  near  to,  along,  by  and  through  the  said  closes  ao^ 
mill,  for  the  purpose  of  working  and  using  the  said  milti 
and  for  the  more  convenient  enjoyment  of  the  said  mill 
messuage  and  dwelling-house,  and  closes,  with  the  appurt 
nances :  Yet  the  said  Local  Board  of  Health  on,  &c, 
on  divers  other  days,  wrongfully  abstracted  and  preven 
the  flow  of,  and  diverted  the  water  of  the  said  stream  a 
from  the  said  mill;   and  also  wrongfully  abstracted  ai 
prevented,  and  intercepted  the  flow  of,  and  diverted  vnt^^ 
which  ought  to  have  flowed,  and  ought  still  to  flow,  ia'^^ 
the  said  stream  and  to  the  said  mill,  and  do  so  continue  C^ 
abstract,  prevent,  divert  and  intercept  the  same  respectivel/i 
to  wit,  by  there  digging  and  sinking  a  well  near  to  the  saicf 
stream,  and  taking  the  water  of  such  well. 


1 
i 
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To  ibis  the  defendant  pleaded,  that  the  said  Local  Board 

Health  are  not  guilty  as  alleged:   and  the  defendant 

Ated  in  the  margin  of  the  said  plea,  ^^  By  statute  11  &  12  v. 

R1CHABD8. 
fict  c.  63,  s.  139,  being  a  Public  Act** — On  this  issue  was 

oined. 

The  plaintiff  is,  and  at  the  time  of  the  acts  complained 
)f  was,  possessed  of  and  was  the  occupier  of  an  ancient 
nill,  on  the  River  Wandle,  in  the  county  of  Surrey,  called 
VMon  Mill,  situate  about  one  mile  from  the  town  of 
i^ioydoD  in  the  said  county. 

The  plaintiff  and  the  preceding  possessors  and  occupiers 
f  the  said  mill  had,  for  upwards  of  sixty  years  next  before 
k  acts  of  the  Local  Board  hereinafter  mentioned,  and  for 
■pwards  of  sixty  years  next  before  the  bringing  of  the 
ctioD,  Qsed  and  enjoyed  as  of  right,  and  been  entided  to 
K  and  enjoy,  the  flow  of  the  said  river  for  the  purpose  of 
'orking  and  using  the  said  mill. 

The  River  Wandle  commences,  and  always  has  com- 
inicecl,  its  course  near  the  part  of  the  town  of  Croydon 
lueh  is  nearest  to  the  said  mill,  and  the  said  river  flows, 
d  always  has  flowed,  thence  to  and  by  the  plaintiff^s  mill. 
The  River  Wandle  is,  and  always  has  been,  fed  and 
Pplied  above  the  plaintiff's  mill  by  (among  other  sources 
Bopply),  the  water  produced  by  the  rain  fall  on  a  district 
many  thousand  acres  in  extent,  comprising  the  town  of 
oydon  and  its  vicinity.  Large  quantities  of  this  water 
k  into  the  upper  ground  to  various  depths,  and  then 
9f  and  percolate  through  the  strata  towards  and  to  the 
ver  Wandle,  (if  not  interfered  with) ;  in  some  instances 
bg  to  the  surface  as  springs,  and  then  flowing  as  little 
^&ce  streams  into  the  river ;  in  other  instances  finding 
-ir  whole  way  under  ground  into  the  river.  The  precise 
es  and  courses  in  which  the  underground  runlets  and 
■tides  of  water  so  find  their  way  under  ground  towards 
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XS57.        and  to  the  river  vary  oootiDuaily  and  infinitelj  with 
,^  ""^^"^     '      ahiftinffs  and  variations  in  the  soiL  which  occur  firom  naCi 

CHA8BMO&B  ^ 

«.  causes ;  but  the  general  flow  of  laive  quantities  of  wi 

to  the  River  Wandle  is  as  above  describedy  and  if  thej  i 
not  interfered  with  or  intercepted,  they  form  conadeni 
sources  of  supply  to  the  river  as  well  above  as  belov  t 
plaintiflTs  milL 

It  is  impossible  to  know  beforehand  the  prectse 
complete  effect  whidi  the  sinking  a  new  well,  and  pooipi 
from  it  in  any  part  of  the  district  above  described  may  hi 
upon  springs  or  streams  in  the  vicinity:  the  effect  ■ 
be  instantly  sensible  and  considermble,  or  far  a  kog  li 
no  sensible  effect  may  appear;  but  the  natural  effect 
abstracting  a  laige  quantity  of  water  at  any  spot  of 
district  above  described  is  to  diminish  the  quanti^  at  et 
other  spot  throughout  the  district,  thoqgh  the  amooni 
iliminution  at  particular  spots  may  be  infinitesimally  so 
and  the  natural  effect  to  be  reasonably  expected  from  m 
ing  a  new  well  in  such  a  distrinf,  and  from  continoalfy: 
almost  continually,  pumping  thence  laige  quantities 
water  far  a  long  time  must  be  the  sensible  diminntini 
the  water  supply  ctspnog^  and  streams  in  the  vicinity. 

The  above  description  is  to  be  taken  to  apply  ta 
district  in  question,  not  merely  at  the  present  time^  hot 
sixty  years  and  upwards  next  before  the  works  and  ad 
the  Local  Board  of  Health  hereinafter  mentiooed,  and 
sixty  years  and  upwards  next  before  the  bringing  of 
action. 

Tike  Local  Board  of  Heahh  for  the  town  of  Croydon 
duly  constituted  under  the  Public  Health  Act,  and  in 
the  Public  Health  Supplemental  Act,  1849. 

In  the  year  1651,  the  said  Local  Boaid,  for  the  pm] 
1  f  supplyii^  the  town  of  Crordon  with  water  and  for  ol 
saikilanr  [xirpuses  under  tl e  sakl  sututes  made  and  sm 
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large  well,  to  the  depth  of  seventy-four  feet,  in  their  own 

pomidy  in  a  piece  of  land  of  and  belonging  to  them  in  the 

Unm  ai  Croydon,  and  within  the  district  which  has  been     ^    ». 

abofe  described.    The  distance  of  the  said  well  from  the 

eoannenoeoient  of  the  River  Wandle  is  about  a  quarter  of  a 

i  ttOe.  They  also  erected  pumps  and  steam  engines  on  their 
<y«D  ground,  and  commenced  to  pump  water  from  the  well 
into  a  reservoir  and  pipes  for  the  supply  of  the  town,  at 
the  end  of  the  said  year,  and  with  slight  periods  of  inter- 
MBon  have  continued  to  do  so  to  the  present  time* 

The  amoont  of  water  so  pumped  and  taken  by  them 
tboi^h  and  from  the  said  well,  during  the  period  of  six 
calendar  months  from  the  16th  August,  1853,  to  the  16th 
February  1854,  was  between  five  hundred  thousand  and  six 
imdred  thousand  gallons  daily.  Part  of  the  said  quantity 
cf  water  so  then  pumped  and  taken  by  them  through  and 
ftoo  the  said  well,  was  water  then  flowing  and  finding  its 
nj  underground  through  the  strata,  in  the  manner  above 
described,  and  towards  the  River  Wandle ;  and  if  not  inter- 
cepted by  the  operation  of  the  said  well  and  pumping,  would 
ht?e  flowed  and  found  its  way  into  the  River  Wandle  above 

i    the  plaintifi^s  mill,  but  which,  by  the  operation  of  the  said 
veil  and  pumping,  was  drawn  away  into  the  said  well,  and 
tbeDce  pumped  up  and  taken  by  the  said  Local  Board. 
And  I  find,  as  a  fact,  that  the  said  Local  Board  did,  during 
tbe  BIX  months  aforesaid,  by  means  of  the  said  well  and 
pumping,  abstract,  divert,  and  intercept  underground  water, 
but  underground  water  only,  that  otherwise  would  have 
flowed   and  found   its  way  into  the  River  Wandle,  and 
would  then  and  there,  as  part  of  the  water  and  stream  of 
the  said  river,  have  flowed  and  found  its  way  to  the  said 
mill  of  the  plaintiff,  and  Lave  been  applicable  and  service- 
able to  and  for  the  working  thereof;  and  that  the  same  was 
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1857.        suflScientlj  in  qaaotity  to  haTe  been  of  sensible  value  in 
,,^"^^^^      and  towards  the  workinir  of  the  said  milL 

V.  And  I  find  that  the  said  Ix>cal  Board  did  not  during  ai^ 

part  of  the  time  in  question  intercept,  divert,  or  abstract,  oi 
draw  into  their  well  any  water  which  had  already  joinecf 
the  said  River  Wandie  and  become  integral  part  of  die 
same,  or  which  had  already  joined  and  become  integnl 
part  of  any  surface  stream  running  into  the  said  river. 

I  further  find  that  the  said  Local  Board,  throughout  iH 
their  acts  and  works  hereinbefore  described,  were  actuated 
by  no  malice  against  the  plaintiff  or  any  one  else,  and  that 
they  did  not  intend  in  any  way  to  diminish  the  qoandty 
of  water  in  the  River  Wandie,  or  to  injure  any  penoo 
interested  in  the  use  of  the  said  river;  but  the  siud  board 
at  the  time  of  their  said  acts  and  works,  throughout  the 
{)eriod  of  six  months  particularly  in  question  in  this  caoi^ 
had  reasonable  means  of  knowing  the  probable  and  natunl 
effects  of  their  said  acts  and  works. 

In  considering  this  case  the  Court  are  to  have  power  to 
draw  all  inferences  of  fact  which  a  jury  might  draw. 

The  question  for  the  opinion  and  judgment  of  the  Coort 
is,  whether,  under  these  circumstances,  the  said  Local 
Board  are  legally  liable  in  this  action  to  the  plaiutiff  fo 
the  abstraction  of  water  as  above  described 

Bovill  (with  whom  was  the  Attorney  General  and  JZ9- 
moml)  argued  for  the  plaintiff  in  Trinity  Vacation,  18il 
(Juno  16")  (a). — There  is  a  material  distinction  between  the 
withdrawing  water  from  land  saturated  with  it,  and  di* 
verting  a  spring  for  the  purpose  of  draining  the  land.  V 
the  former  can  be  lawfully  done,  the  owner  of  a  few  podi 

^u'J  Boforv  CtAtriiif^t^J^  ^^A/ .  /uijm,  J., Crompiati,  J^  ind  Cr^ 
HNi n  J .« CrtttwtlU  J-  Erle^  J ,  TTi/-      At,  J. 
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nd  might  sink  on  it  a  deep  well,  and  so  destroy  all 

leighbouring  mill-owners*  property.    On  the  other  hand 

ill  be  said,  that  to  deny  this,  is  to  take  from  the  land-  v, 

Btchards. 
er  his  right  to  use  the  water  on  his  land.     The  right 

rater  is  a  natural  right,  and  depends  on  the  same  prin- 

i  as  the  enjoyment  of  light    and   air.     They  are  all 

gift  of  Providence  for  the  common  benefit  of  mankind. 

ry  person  has  a  right  to  the  enjoyment  of  the  water 

log  through  or  being  on  his  land,  just  as  he  has  to 

enjoyment  of  light  and  air.     It   makes  no  difference 

ther  the  water  flows  on   the  surface  or  saturates  the 

,  beneath  it.     If  the  water  is  confined  to  a  particular 

un  or  current,  its  enjoyment   is   limited  to  the  ripa- 

proprietors ;  but  if  instead  of  flowing  in  a  channel  it 
ffused  throughout  the  land,  the  right  to  its  enjoyment 
i  nearly  resembles  the  corresponding  right  to  light  and 

The  Ijocal  Board  of  Health  has  no  other  right  in 
respect  than  a  private  individual  The  Health  of 
ns  Act,  11  &  12  Vict  c.  63,  s.  145,  provides  "that 
ing  in  that  Act  shall  be  construed  to  authorize  the  Local 
tt  of  Health  to  use,  injure,  or  interfere  with  any  water- 
ae,  stream,  river,  &c.,  in  which  the  owner  or  occupier  of 
lands,  mills,  &c.  shall  or  may  be  interested  without  con« 
in  writing,"  &c.  Therefore  the  defendant  who  repre- 
)  the  Local  Board,  is  in  the  same  position  as  an  ordinary 
dwner  claiming  to  exercise  certain  rights  in  respect 
is  land.     Although  it  was  formerly  considered  that  the 

to  water  depended  on  a  presumed  grant,  from  long 
iescence  and  enjoyment,  it  is  now  settled  that  the 
'  is  a  natural  right — the  gift  of  Providence ;    that  all 

reasonably  use  the  water  who  have  a  right  of  access 
,  subject  however  to  the  similar  rights  of  the  owners 
Ijacent  land:  Embrey  v.   Owen  (a).     The  enjoyment, 

(a)  6  Exch.  353,  369. 
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whether  it  be  of  water,  light,  or  air,  must  be  reasonaUe^i^ 
All  being  entitled  to  the  tme,  the  maxim  applies  ^  sic  ntem^ 
9,  too  at  alienmn  non  Isedas."  No  proprietor  of  land  has  ally 

right  to  water,  light,  or  air,  except  as  incident  to  the  enjoy- 
ment  of  his  property ;  and  he  is  onlj  entided  to  a  reaxn* 
able  appropriation  of  them  as  incident  to  soch  enjojrmeni 
For  instance,  he  may  either  by  himself,  his  family,  or 
servants,  drink  the  water,  or  use  it  for  domestic  purposes. 
Again,  he  may  use  it  for  the  cohivation  of  his  lanc^  and 
for  that  purpose  he  may  drain  his  land  even  to  the  injuiy 
of  his  neighbour.     So  if  he  built  on  his  land,  he  rni^ 
acquire  a  right  to  more  water  for  the  inhabitants  of  tlw 
houses.    AH  these  are  reasonable  uses  of  the  water.    Bat 
it  would  not  be  reasonable  or  incident  to  the  evyofMtA 
of  the  land,  for  the  owner  to  sink  a  deep  well,  and  fay  t 
steam-engine  pump  up  the  water  so  as  to  divert  the  entiff 
stream.    It  makes  no  difference  whether  the  water  is  aho* 
gether  taken  away,  or  is  put  into  reservoirs  for  samttfj 
uses.    If  it  may  be  abstracted  for  a  purpose  not  inddait 
to  the  enjoyment  of  the  land,  no  stream  is  safe.    There 
are  two  authorities  expressly  in  the  plaintiff's  &voor.    bt 
Baliton  v.  Benated  (a)  the  plaintiff  and  defendant  were 
respectively  owners  of  adjoining  closes  oh  the  banks  of 
the  River  Medway.    As  far  back  as  could  be  recollected 
there  had  been  a  spring  of  water  on  the  plaintiffVi  dose, 
which  ran  from   thence  to  the  river.      For  more  than 
twenty  years  this  water  had  been  appropriated  by  the 
occupiers  of  the  plaintiff's  close ;  when  the  defendant  b^ 
came  owner  of  the  adjoining  close,  and  opened  a  atoM 
quarry  in  it,  whereby  the  water  coming  to  the  spring  Ott 
the  plaintiff's  land  was  diverted:  Lord  EUenbarcugk  raled 
that  twenty  years  exclusive  enjoyment  of  water,  in  any 
porti'cular  manner,  afforded  conclusive  presumption  of  rig|ht 

(a)  1  Camp.  463. 
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in  the  party  so  enjojing  it     In  Dickinson  v.  TTie  Grand 
\    Jwetm  Canal  Company  (a)  the  defendants  sank  a  well  on 

tkir  own  land,  and  erected  over  it  a  pump  and  steam-  ». 

cogine,  by  which  they  pumped  into  their  summit  level  a 

qondty  of  underground  water,  which  would  otherwise  have 

loved  underground  into  a  river,  and  also  a  quantity  of 

ndefgnmnd  water,  which  would  otherwise  have  percolated 

tk  intervening  chalk  and  earth    underground  into  that 

liver,  both  of  whijch  qoantities  of  water  would,  in  the  natural 

nd  accustomed  course  of  the  river,  have  flowed  to  the 

piimdirs  mills;  and  it  was  held  that,   at  common  law, 

inaction  would  lie  against  them  for  the  abstraction  of  the 

water,  whether  it  was  part  of  the  underground  water- 

eouiB^  or  percolated  through  the  strata.     That  decision 

VK  approved  of  by  the  Master  of  the  Rolls  (6).    Acton 

v<  BhmdeU  (c)  is  supposed  to  be  an  authority  the  other 

WiJ*   There  it  was  held  that  the  owner  of  land  through 

witieh  water  flows  in  a  subterraneous  course,  has  no  right 

or  interest  in  it  which  will  enable  him   to  maintain  an 

ictioD  against  a  landowner,   who  in  carrying  on  mining 

I    opendoDs  on  his  own  land  drains  away  the  water  from  the 

hod  of  the  first  mentioned  owner.     That  decision,  how- 

tfVM',  is  not  consistent  with  the  doctrine  on  which  later 

CIN9 depend,  viz.,  that  the  right  to  water  is  a  natural  right: 

it  proceeded  on  the  ground  of  enjoyment  on  the  one  side, 

sod  acquiescence  on  the  other;  but  there  could  be   no 

tequiescence,  because  the  neighbouring  owner  could  not 

ioiow  of  this  underground  water,  or  if  he  did,  he  could 

not  tell  how  much,  if  any,  when  the  ground  was  in  its 

natard  state,  belonged  to  him,  and  how  mudi  to  the  owner 

(a)  7  Ezcb.  2S2.  260. 

(*)  Set  Dickmgony,  The  Grand         (c)  12  M.  &  W.  324. 
^mMCtion  Caned  Company^  15  Beav. 


r. 
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of  ihe  well.  In  one  report  of  Broa&emt  ▼.  RamAaiham  ( 
Parke,  B^  is  suted  to  hare  said,  that  all  the  courts  d 
approTed  of  that  part  of  the  jodgmentin  Aeiam  ▼.  BbaA 
which  denied  the  natural  r^t  to  water.  In  that  Ci 
howeTer,  the  plaintiff  did  not  complain  of  au  interferec 
with  his  natural  right  to  the  water,  but  of  an  injmy 
his  artificial  supplj  bj  means  of  the  well  whidi  he  sm 
he  was  thereibre  bound  to  shew  a  tirentj  years  la 
Here,  as  in  Dkihuom  r.  The  GrmdJumeUm  Carnal  & 
fomtf  {h\  the  phdntiff  complains  of  an  injurj  to  his  natn 
right.  That  decision  was  approred  and  confirmed 
RawUrm  t.  Toylor{c)  and  BrcmOemi  t.  RmaubeAam  ( 
The  fivmer  case  decided  that  the  owner  of  land  hai 
unqualified  right  to  drain  it  tor  agiicnharal  purpose^ 
order  to  get  rid  of  mere  sorfrce  water,  the  sopplj  of  t 
water  being  cttual,  and  its  flow  feUowing  no  rcgakr 
definite  course.  Broadbemi  t.  Ramtieikum  is  to  the  « 
eficd*  In  IfogJ  t.  fFamd{€)  the  right  was  treated  si  < 
jure  naturv,  and  therefcie  not  destroyed  bj  unitj  of  seii 
Then  if  the  enjoTment  depends  on  natural  righ^  «l 
distinction  b  there  in  principle  between  surfrce  and  wA 
ground  water?  Hoe  the  defendant  has  abstracted  1 
water,  not  in  the  reasonable  and  ordinarr  ose  of  ii;  I 
to  the  injury  of  the  right  which  the  plaintiff  has  enjo] 
far  sixtT  Tears. 


Sir  F.  Kdly  (with  whom  was  Lmak  and  ABUa)  ht  1 
defendant. — The  dala  cannot  be  supported  either  on  pr 
ctple  or  authority.  The  use  of  water  is  ni  1 1  ■■ritj 
coQunoQ  RschL     If  the  daim  cooLd  be  enfofecd  it  woi 


^i>  55  L.  J.  EicQ.  lil.  ;/)  n 
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leii  to  absurd  and  mischievous  consequences.  The  plain- 
tiff mists,  that  by  the  mere  possession  of  a  mill  he  is 
endtied  as  of  right  against  all  mankind,  that  the  quantity 
of  water  which  has  heretofore  existed  above  the  mill  shall 
ooDtinoe  to  flow  for  ever,  and  that  he  may  sue  any  one 
who  intercepts  it  at  any  part  of  its  natural  course  before  it 
reidies  the  stream:  therefore  he  would  have  a  right  of 
KtioD  under  whatever  circumstances  it  was  intercepted^ 
provided  the  quantity  taken  interfered  with  the  working  of 
the  milL  Suppose  the  quantity  adequate  to  work  the  mill 
ttDoonted  to  900,000  gallons  a  day,  the  plaintiff  claims  a 
right  to  maintain  an  action  against  any  one,  not  who  takes 
**ter  out  of  the  stream,  but  who  intercepts  it  in  any  part 
^  its  natural  course  to  the  stream,  whereby  that  quantity 
v  diminished.  Again,  suppose  that  for  more  than  twenty 
J^U8  there  were  no  houses  on  the  banks  of  the  stream 
vore  the  mill,  and  then  that  a  town  grew  up  and  numerous 
"Ooaee  were  erected  on  each  side  of  the  river,  the  pro- 
Frieton  of  those  first  erected  might  incur  no  liability ;  but 
*  loon  as  so  many  wells  were  sunk  as  to  diminish  the 
^j  to  the  mill  of  900,000  gallons  per  day,  those  parties 
^^  be  liable  to  an  action.  Dickinson  v.  The  Grand 
^'Mida  Canal  Company  (a)  is  the  only  authority  on  which 
the  plamtiff  can  rely ;  but  there  it  was  not  necessary  that 
^  point  should  be  decided,  because,  under  the  act  of 
pvliameDt,  whenever  the  company  took  water  from  the 
nreiB  for  the  use  of  their  canal,  they  were  bound  to  supply 
the  nulls  with  an  equal  quantity  irom  their  reservoir.  In 
Mtwoii  V.  TTie  Grand  Junction  Canal  Company  the  Court 
^  that  the  mill  owner  was  not  only  entitled  to  the  water 
^  "^  stream,  but  to  all  that  was  necessary  for  working  bis 
**"'  in  its  way  to  the  stream  throughout  the  whole  length 

(a)  7  Exch.  282. 

^^    ^I.— N.  S.  N  EXCU. 
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of  its  natural  course.  If  that  were  so,  the  mill  owner  woult 
be  entitled  to  the  rain  which  fell  from  the  heavens,  am 

1  UA9EM0EI  .      g, 

V.  before  it  reached  the  earth,  for  its  natural  coone  is  mxi 

the  clouds  to  the  earth,  and  through  the  eartn  to  to 
stream.  What  ground  in  law  is  there  fiur  the  distinction  i 
to  reasonable  use  or  degree?  It  has  been  conceded  tbi 
each  proprietor  of  a  house  roaj  sink  a  well  and  use  tb 
water  for  domestic  purposes ;  therefofe  the  right  of  tk 
mill-owner  must  be  subject  to  the  right  of  the  indiYida 
proprietors ;  then  why  may  they  not  unite  and  sink  oi 
huge  well  for  their  common  use?  That  is  all  that  baa  bee 
done  here :  instead  of  a  thousand  wells^  one  artesian  wd 
has  been  sunk*  There  is  nothii^  unreasonable  in  that 
Here  is  a  district  of  many  thousand  acxcs^  and  it  is  impos- 
sible to  say  at  what  particular  qx>€,  or  in  what  quantity,  the 
water  is  abstracted  before  it  readies  the  nver.  What  if  i 
roasonable  purpose,  and  where  does  the  rigjht  of  actioa 
begin?  Suppose  each  inhabitant,  in  addition  to  using  (he 
water  for  washii^  and  other  dooiestic  purposes,  chose  K 
hnew  hb  own  beer,  could  it  be  said  that  he  would  be  MM 
to  an  action,  and  if  not.  whr  max  not  a  brewer  rink  a  wd 
sufficicnUy  laiw  to  aufif^y  all  the  inhabitants  with  httt 
If  it  be  lawAil  for  fomilies  to  take  the  water  for  or&ar 
domestic  coQsuTnpiii^  is  it  xMt  cqoally  lawfod  for  a  tiades 
man  to  take  it  ii^  older  to  supfdy  them  ?  In  Cook  Di| 
"*  Action  upon  the  Case  for  a  Nutsance'*!  C)»  it  is  said.  As 
IV  action  wii!  lie  ^  ii  a  man  use  w;uer  in  his  own  land  os 
of  a  waiencourw  n:inr.ii^  th2tt««:h  his  hod  to  the  pond  c 
R.  wlici>tbT  R*  poiad  i$  not  so  fon,  if  he  does  noidiiw 
the  ««ti»>cvxn^:  Tc?  ^i  Jttkm  at  Sofidk  Ass.,  165! 
l^:^wn  .^^iMTT  and  cSfcjWrtk-^  Tbe  amboiities  on  th 
*»iiWvt  Ai>p;:y  cjEc:;»;ro^f  K>  wajcr  fonnix^  part  of  a  stresi 
^x^  ^^twvvwrw.  aiKS  Tctolr  k>  tiie  ew.     Water  is  poUi 
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jnris,  subject  to  the  use  of  it  by  each  person  under  or 
tWugh  whose  land  it  flows,  so  that  he  uses  it  in  reasonable 
quantities,  and  does  not  diTcrt  its  course.      If  this   had  ». 

been  the  case  of  water  flowing  above  ground,  the  mill* 
owner's  right  would  have  been  clearly  subject  to  the  right 
of  the  other  proprietors  who  took  it  for  reasonable  purposes, 
eten  though  the  result  might  be  absolutely  to  stop  the  mill. 
Here  water  is  taken  which  flows  under  ground ;   but  it  is 
token  by  the  proprietors  of  the  ground,  and  it  is  below 
the  mfsice  of  the  land  which  they  occupy :  moreover  they 
Ittve  taken  it,  not  for  their  own  purposes,   but  for  the 
domestic  and  sanitary  purposes  of  the  inhabitants  of  the 
district  through  which  the  water  flows.     In  Acton  v.  Blun- 
^tl{a)  l^mdaly  C.  J.,  points  out  the  distinction  between 
the  case  of  surface  water  and  underground  water,  both  as 
^i^ffaria  the  origin  of  the  law  as  to  running  streams,  and  the 
consequences  which  would  result  if  the  same  law  was  made 
H^cable  to  springs  beneath  the  surface.    It  is  argued  that 
the  true  principle  is  not  acquiescence :  if  not,  it  follows 
w  there  must  be  some  positive  and  absolute  right  to  the 
^•ter.    If  twenty  years  enjoyment  constitutes  the  right,  it 
"^  proceed  on  the  ground  that  those  who  had  the  means 
^  preventing  its  exercise  have  acquiesced  in  it.     But  the 
^'^in^  of  the  soil  cannot  tell,  without  expensive  experi- 
iXKnts,  whether  or  no  the  water  flows  under  his  ground. 
The  only  distinction  between  this  case  and  Acton  v.  Blun^ 
^(a)  is,  that  here  the  plaintiff  is  the  owner  of  a  mill. 
How  can  a  user  fer  twenty  years  establish  a  prescriptive 
i^ht  against  the  right  of  every  inhabitant  of  the  district  to 
^^  the  water  under  his  own  land  for  his  own  reasonable 
'^'P^^es.     It  is  true  that  in  Wood  v.  Waud  (b)  the  water 
verted  flowed  from  an  artificial  watercourse,  but  it  was 

W    12  M.  &  W.  324.  (6)  3  Exch.  748. 
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l>o:         >».itcr  which,  if  that  artificial  channel  laauxb 
wouKI    have  flowed  into  the  natmal 
Kinks  of  which  the  plaintifTs  miD  «i 
T.   Kmrick  \^a)  is  abo  an  authority  io   tbe 
fjiTiHir.   ITierc  Monk,  J.,  maintained  the  dottrine  Ui  " 
in  ActM  X.  BlMndfU{b).     The  maiim  ^icwattm 
alien nni  non  la>das**  does  not  apply  to  the  defcndntf,  ^ 
iho  pUintitT.  who  seeks  to  use  his  propertr  m  •  ^ 
w  hioh  would  deprive  the  whole  district  of  the  a^p* 
\\  ator.     Fmhrry  v.  Otoen  (c)  was  a  case  of  suAce  ^ 
Thoro  is  no  Authority  confirming  the  doctrine  hid  do^ 
l>HkrHfKm  V,  7'Ai^  Grand  Junction  Canal  Campamf,  to 
the  ivnir^ry.  it  has  been  qualified,  if  not  ofeifito 
A\iMvrn»^  V,  Tawlor  and  Broadbent  v.  Banubotham. 

/».>•*;;.  in   ivply.— There  is  no  presumption  diat 

jvrsons  \^  hx^  ^ro  now  supplied  with  the  water  are  the  i 

as  ihivw  \\h,\  f%v\k  it.  each  for  himself,  before  tlus  well 

made;  or  ili.^(  ii  was  taken  by  them  in  the  samcqi* 

as  now;  iuiKHHl  the  presumption  is  the  other  way. 

defendant  d*vs  not  deny  that  the  right  is  ex  ji«« ' 

incident  to  the  siul ;  if  so,  there  must  be  some  limit  to 

use :  there  cannot  l>e  a  ri^ht  to  take  the  whole  by  s» 

a  well  to  any  depth.     The  right  is  to  the  water  pereoli^ 

through  the  ground,  and  not  to  all  that  is  found  th 

Rawstron  v.  Taylor  only  decided  that  the  owner  may  i 

his  land  for  agricultural  purposes.  Broadbent  v.  Bamdd 

was  a  case  of  surface  water.     All  the  cases  limit  (he  i 

to  the  reasonable  enjoyment  of  the  land  as  owner,  and 

reasonable  use  of  the  water.    There  is  no  practical  diffic 

in  ascertaining  what  is  a  reasonable  use,  and  it  must  al' 

(a)  7  C.  B.  515.  (*)  12  M.  &  W.  324. 

(f)  «  Exch.  353. 
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vary  i^ith  reference  to  the  particular  circumstances  of  each 
case.  Smith  v.  Kenrick  was  the  case  of  an  artificial 
excavation.  v, 

Richards. 
Cur.  adv.  vuU. 

The  learned  Judges  having  differed  in  opinion,  the  judg- 
ment of  all  the  members  of  the  Court,  except  Coleridge^  J., 
was  delivered  by 

Crrbswell,  J. — I  am  of  opinion  that  our  judgment  in 
this  case  must  be  in  favour  of  the  defendant  in  error. 

Id  coming  to  this  conclusion,  I  adopt  the  statement  of 
^  law  with  regard  to  the  right  to  flowing  water  made  in 
finirgf  V.  Owen  (6  Ezch.  369),  and  it  may  be  convenient 
^oread  the  passage  as  printed  in  that  book. — "The  right 
to  We  the  stream  to  flow  in  its  natural  state  without 
™ination  or  alteration  is  an  incident  to  the  property  in 
^  laod  through  which  it  passes ;  but  flowing  water  is 
piUici  juris,  not  In  the  sense  that  it  is  a  "bonum  vacans,*'  (o 
^h  the  first  occupant  may  acquire  an  exclusive  right, 
l^t  that  it  is  public  and  common  in  this  sense  only,  that 
w  may  reasonably  use  it  who  have  a  right  of  access  to  it ; 
"Wnone  can  have  any  property  in  the  water  itself,  except 
^  the  particular  portion  which  he  may  choose  to  abstract 
^  the  stream  and  take  into  his  possession,  and  that 
^Qg  the  time  of  his  possession  only:  see  5  B.  &  Ad.  24. 
"Qt  each  proprietor  of  the  adjacent  land  has  the  right  to 
«e  usafroct  of  the  stream  which  flows  through  it." 

^  owner  of  a  mill  on  a  flowing  stream  is  in  the  same 
powtion  as  a  riparian  proprietor;  he  can  have  no  larger 
^^  than  that  which  he  has  by  nature  agaiust  those  above 

°®'ow  him,  unless  it  has  been  acquired  by  adverse  user. 
^^y^  whether  milliowner  or  riparian  owner,  suing  for 
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abstraction  of  water,  must  establish  a  right  either  jia 
naturae  or  by  user,  and  in  the  latter  case  the  user  mt. 
V.  be  such  as  to  establish  a  servitude  afiectinir  the  land  throoi 

RiCHAllDB.  .  .  . 

which  the  water  flows.  Every  riparian  owner  is  by  natiu 
subject  to  the  natural  rights  of  those  lower  down,  whicl 
are  in  the  nature  of  a  servitude  imposed  on  hb  land,r-i 
servitude  '*  ne  fecias." 

Let  us  inquire  whether  this  servitude,  imposed  by  natim 
or  by  user,  can  extend  to  water  oozing  through  land  neai 
a  flowing  stream,  and  which,  if  not  intercepted,  would  fine 
its  way  into  that  stream. 

None  of  the  text  books  or  decisions,  in  which  an  attemp 

has  been  made  to  define  the  rights  of  riparian  owneis  t 

flowing  watery  have  extended  them  beyond  some  defiuil 

ascertained  flowing  stream,  with  the  exception  of  Dickauo 

V.  JTie  Grand  Junction  Canal  Company  (a). 

To  extend  them  further  would  interfere  with  rights  of  tb 
landowner  which  have  never  yet  been  disputed.  Thus  a  ri- 
parian owner  cannot  divert  a  flowing  stream  for  any  purpose^ 
whether  for  irrigating  or  draining  his  land,  or  any  other,  to 
the  prejudice  of  other  riparian  owners.  But  it  has  vent 
yet  been  held,  nor  was  it  contended  on  the  argument  iA 
thb  case,  that  a  man  might  not  drain  his  land  and  90 
abstract  water  oozing  through  it,  although  such  v^at^ 
would  otherwise  have  found  its  way  to  a  flowing  streaiD' 
Nor  has  it  been  contended  that  an  owner  of  land,  sitiMttf 
near  a  flowing  stream,  may  not  make  a  pond  for  use  d 
ornament,  although  water  would  ooze  into  it  which  otll0^ 
wise  would  have  gone  into  the  stream ;  but  he  could  not 
for  any  of  these  purposes  abstract  water  from  a  flowiof 
stream.  Again,  the  owner  of  land  near  a  flowing  streao 
has  hitherto  been  supposed  to  have  the  right  of  preventiD] 

(a)  7  Exch.  282. 
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^^et  from  oosiog  into  his  land  from  higher  ground,  pro«        1857. 
^^  he  does  not  throw  it  back  upon  his  neighbours ;  but    ^^^^""'"^ 

*  ^         ^  Chasemore 

'  Can  no  longer  do  that  if  water  so  percolating  is  to  be  ^  _^' 
It  00  the  same  footing  as  a  naturally  flowing  stream ;  for 
tt  he  cannot  lawfully  divert,  even  for  the  purpose  of 
eventing  injury  to  his  land  But  if  he  may  prevent  the 
ter  from  coming  into  his  land,  why  should  he  not  allow 
to  come,  and  then  collect  and  use  it?  And  to  allow  this 
•uld  be  in  direct  conformity  with  the  two  recent  decisions 
the  Court  of  Exchequer :  Rawstron  v.  Taylor  (a),  and 
roadbeni  v.  Ramsbotham  (b). 

There  are  two  cases  in  our  books,  and  I  believe  two  only, 
bich  support  a  claim  to  water  not  in  a  flowing  stream, 
^abtm  V.  Bensted  {c\  and  Dickinson  v.  The  Grand 
^ndian  Canal  Company  (d).  In  the  former  of  those 
ssesy  Lord  EUenborotigh  said  ^*  that  there  could  be  no 
Jwbt  but  that  twenty  years  exclusive  enjoyment  of  water 
IB  ny  particular  manner,  afibrds  a  conclusive  presumption 
■'rig^t  in  the  party  so  enjoying  it**  His  lordship  is 
Bot  reported  to  have  explained  the  nature  of  the  pre- 
'ompdon  to  be  made,  but  at  that  period  it  seems  to  have 
'ta  supposed  that  the  right  of  a  riparian  owner  arose 
^  of  some  presumption  of  a  grant  by  those  higher  up 
^  stream ;  it  is  therefore  probable  that  in  the  case  then 
''Aie  him,  which  related  to  the  water  springing  up  in 
^  plamtiff's  land,  he  meant  that  an  enjoyment  of  it  for 
^ty  years  raised  a  presumption  of  a  grant — a  pre- 
i^Uiption  not  generally  made  against  those  who  had  no 
^^i^ledge  of  the  existence  of  that  which  they  are  to  be 
PV'esQined  to  have  granted,  and  I  do  not  understand  that 
^^  one  has  insisted  in  this  case   upon   the   doctrine   of 

(o)  11  Exch.  369.  (c)  1  Camp.  463. 

(*)  Id.  602.  (rf)  7  Exch.  282. 
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presumption,  which  was  altogether  repudiated  in  the  otb 

case  alluded  to>  Dickinson  v.  7%e  Orand  Junction  Cm 

9.  Company,   where  Lord  Chief  Baron  Follock,    in  foA 

Richards. 

the  judgment  of  the  Court,  says,   ^*  We  consider  it 

settled  law  that  the  right  to  have  a  stream  running  in 

natural  course  is  not  by  a  presumed  grant  from  long  acq 

escence  on  the  part  of  the  riparian  proprietors  above  a 

below,  but  is  ez  jure  naturae,  and  an  incident  of  propel 

as  much  as  the  right  to  have  the  soil  itself  in  its  natu 

state,  unaltered  by  the  acts  of  a  neighbouring  propriel 

who  cannot  dig  so  as  to  deprive  it  of  the  support  of 

land."    It  would  seem  therefore  that  the  Court  of  1 

chequer,  as  constituted  when  that  judgment   was  gtv 

would  not  have  rested  an  opinion  in  favour  of  the  plaini 

in  Balston    v.  Bensted,  on    the   ground  stated  by  L 

EUenborough. 

But  in  the  case  of  Dickinson  v.  The  Grand  Junei 

Canal  Company^  which  was  a  case   stated    by  order 

the  Master  of  the  Rolls  for  the  opinion  of  that  Coc 

questions  were  put  involving  the  right  of  a  man  to  si 

a  well  in  his  own  ground,  and  intercept  water  which  woi 

have  percolated  and  gone  through  the  intervening  sir 

into  a  flowing  stream.    Amongst  others,  these  two  questic 

were   put,  viz.,  first,  whether  the  Company,  by  diggi 

the  said  well  at  Cow  Roast,  and  pumping  the  water  tbs 

out,  and  thereby   diverting  and  preventing  from  flowi 

into  the   River  Bulboume,   and  pumping  into  the  a 

summit  level  of  the  canal  a  quantity  of  underground  wtl 

which  in  the  natural  and  accustomed  course  of  such  wtl 

anterior  to  and  at  and  ever  since  the  llth  of  Septemli 

1847,   would  have  flowed   underground  into  the  Ri 

Bulboume,  and  which  water  would  in  the   natural  i 

accustomed  course  of  the   Rivers  Bulboume  and  6f 
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\>ive  flowed  to  the  mills  of  the  plaintiflfs,  and  been  appli-        1857. 

ohle  to  the  working  thereof,  and  have  thereby  prevented      ^-'-r^-' 

.  .       .  .     .  Chasemore 

the  plaintiflB  from  working  their  mills  so  beneficially  as    ^    v. 

tbey  otherwise  might  and  could  and  would  have  done, 
We  violated  the  58  Geo.  3,  c.  xvi.,  and  the  articles  of 
agreement  of  the  11th  of  September,  1817,  or  either  and 
whidi  of  them,  or  have  rendered  themselves  liable  to  an 
iction,  irrespective  of  the  said  act  of  parliament  and  agree- 
iMDt  Secondly,  whether  the  Company  by  digging  the 
Mid  well  at  Cow  Roast,  and  pumping  the  water  thereout, 
ttd  thereby  diverting  and  preventing  from  flowing  into 
the  Riyer  Bulboume,  and  pumping  into  the  said  summit 
level  of  the  canal  a  quantity  of  underground  water,  which 
would  otherwise  have  percolated  and  gone  through  the 
intervening  chalk  and  earth  under  ground,  and  would 
m  the  natural  and  accustomed  course  of  the  Rivers  Bul- 
iKMime  and  Gade,  have  flowed  to  the  mills  of  the  plaintifls 
and  been  applicable  to  the  working  thereof,  and  have 
^l^y  prevented  the  plaintifls  from  working  their  mills 
^beDeficially  as  they  otherwise  might  and  could  and  would 
W  done,  have  violated  the  58  Gea  3,  c.  xvi.,  or  the 
^tides  of  agreement  of  the  11th  of  September,  1817,  or 
either  and  which  of  them,  or  have  rendered  themselves 
*id)le  to  an  action  irrespective  of  the  said  act  of  par- 
niBieDt  and  agreement**  The  Lord  Chief  Baron  answers 
^m  in  these  terms: — ''With  respect  then  to  the  right 
^yf  action  of  the  mill-owners,  at  common  law,  against  the 
^pany,  for  abstracting  water  which  actually  had  formed 
*  part  of  the  stream  of  the  rivers  Gade  and  Bulboume 
I9  aiokmg  the  well,  we  think  that  the  Company  are  liable 
^  smking  the  well. — As  to  the  abstraction  of  the  water 
^l^h  never  did  form  part  of  the  rivers,  but  has  been 
P^vented  from  doing  so  in  its  natural  course,  by  the  exca- 
vation of  the   well,   whether  the  water   was  part  of  an 
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under  ground  water  course,  or  percolated  through  the  8t» 
we  are  alao  of  opinion  that  an  action  would  lie.  The  wl 
owners  were  entitled  to  the  benefit  of  the  stream  in  i 
natural  course,  and  they  are  depriyed  of  part  of  tk 
benefit  if  the  natural  supply  of  the  stream  is  taken  awi; 
Hie  subject  is  dismissed  with  this  simple  assertion  of  d 
right,  and  we  are  not  in  possession  of  the  reasoning  I 
which  the  Coiut  arrived  at  that  condurion.  Anoth 
point  decided  in  that  case,  viz^  that  the  Company  I 
sinking  a  well  had  broken  their  agreement,  rendered  t 
rights  of  the  parties  at  common  law  immaterial  to  the  d 
cision  of  the  case,  and  which  may  account  for  the  d 
missal  of  this  noyel  point  with  so  little  observation ;  and 
Broadbent  v.  Ramsbotham^  the  case  having  been  cited 
argument,  Parhe^  B.  observed,  **  That  case  only  dedd 
that  if  a  person  has  a  right  to  a  stream  jure  naturae,  he  1 
a  right  to  its  subterranean  course."  If  it  went  beyo 
that,  it  appears  to  have  been  repudiated  by  the  same  Co« 
in  Rawstron  v.  Taylor  and  BroaMeni  v.  Ramsdotkam,  a 
I  think  rightly ;  and  adopting  the  law  as  laid  down  in  An 
two  latter  cases,  I  am  of  opinion  that  the  action  cani 
be  maintained,  and  that  the  judgment  of  the  Court  bek 
must  be  aflSrmed. 

CoLERiDOE,  J. — The  parties  in  this  case  are  a  mill-own 
on  the  one  hand,  the  plaintifi^,  the  Local  Board  of  Heal 
for  the  town  of  Croydon,  represented  by  the  defendai 
on  the  other.  The  plaintiff,  after  entitling  himself  to  i 
flow  of  a  stream  called  the  River  Wandle,  for  the  puipc 
of  working  and  using  his  mill,  and  for  the  more  convenie 
enjoyment  of  it,  complains  in  his  declaration  that  t 
defendant  has  wrongfully  abstracted  and  prevented  t 
flow  of,  and  diverted  the  water  of  the  said  stream  w 
fiiom  the  mill,  and  also  wrongfully  al>stracted  and  prcven* 
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ttd  intercepted  the  flow  of,  and  diverted  water  which 
wgbt  to  have  flowed  into  the  said  stream  and  to  the  said 
min,  b;  digging  and  sinking  a  well  near  to  the  said  stream 
omI  takii^  the  water  of  the  said  well. 

The  defendant  pleads  **not  guilty,"  by  statute.  The 
ease  has  been  referred,  and  the  arbitrator  has  found  the 
&et8  specially : — He  has  found  the  plaintiff's  right  and 
BBode  of  enjoyment  for  upwards  of  sixty  years  before  the 
OHDmitting  of  the  acts  complained  of  and  before  action 
lnougbt.  He  has  acquitted  the  defendant  from  any  abstrac- 
tkm  of  water  from  the  stream  itself;  but  he  finds  a 
coBffiderable  abstraction  firom  one  of  the  sources  of  supply 
to  the  stream.  He  finds  that  large  quantities  of  the  rainfall, 
in  a  district  of  many  thousand  acres,  sink  into  the  upper 
groand,  and  then  flow  and  percolate  through  the  strata 
to  the  River  Wandle, — in  some  instances  rising  to  the 
nr&ce,  as  springs,  and  flowing  as  surface  streams  into 
theri?er;  in  other  instances  finding  their  whole  way  under 
poQDd  into  the  river  by  lines  and  courses  which  continually 
nxj  from  natural  causes ;  but  that  the  general  flow  of  large 
<iuamities  of  water  to  the  river  thus  takes  place,  and  if 
^y  are  not  interfered  with,  or  intercepted,  they  form 
considerable  sources  of  supply  to  the  river  above  the 
plainiirs  mill. 

He  further  finds  that  the  precise  or  complete  effect  of 
^ing  a  new  well  and  pumping  from  it,  in  any  part  of  the 
Strict,  cannot  be  known  beforehand,  nor  when  it  will 
appear;  but  the  natural  effect  of  abstracting  a  large 
V>«itity  of  water  at  any  spot  of  the  district  is  to  diminish 
"^  quantity  at  every  other  spot  in  it,  and  the  natural  effect 
fo  he  reasonably  expected  firom  sinking  a  new  well  in  the 
^^^t,  and  from  almost  continually  pumping  thence  large 
q^ntities  of  water  for  a  long  time,  must  be  the  sensible 
^inution  of  the  water  supply  of  springs  and  streams  in 
*c  ▼icinity. 
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1857.  H^  further  finds  that  the  defendant  has  sunk  a  well 

seventy-four  feet  in  depth  in  a  piece  of  land  belonging  to 
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w.  himself  m   the  distnct,  the  well  being  sunk  at  about 

RiOHABDB.  /.  .1        /.  1  4.      i_  • 

quarter  of  a  mile  from  the  commencement  of  the  nv^* 


that  he  has  also  erected  pumps  and  steam  engines,  aD< 
with  slight  periods  of  intermission,  has  pumped  water 
the  well  for  the  supply  of  the  town  at  the  rate  of  SOOfi^^ 
or  600,000  gallons  daily.     Part  of  this  water  was  flowi«i|f 
and  finding  its  way  underground  through  the  strata  in  the 
manner  above  described  towards  the  river,  and  but  for  its 
having  been  thus  intercepted  would  have  reached  the  river 
above  the  plaintijQTs  mill,  would  have  found  its  way  to  tbe 
mill,  and  have  been  applicable  and  serviceable  to  and  tar 
the   working  of  it;    and   this  in  suflScient  quantities  to 
have* been  of  sensible  value  in  and  towards  the  working 
of  the  mill. 

Upon  this  statement  the  plaintifTs  previous  enjoyineDt 
is  clear;  his  right  to  it  is  also  clear.  It  is  clear  that 
the  defendant  by  his  act  has  diminished  it ;  and  that  hi 
has  done  so  by  acts  of  which  'Hhe  natural  effect  to 
be  reasonably  expected"  was  to  produce  the  injuriooi 
consequences,  which  have  in  fact  resulted;  and  although 
the  precise  or  complete  efiect  of  merely  sinking  the  wcH 
or  of  pumping  from  it,  could  not  be  known  beforehaodf 
nor  when  it  would  appear,  yet  he  must  now  be  takeo 
to  have  known  before  his  continual  pumping  that  thois 
consequences  would  result.  The  question  then  is,  whedier 
any  action  is  maintainable  against  him  for  these  acts ;  and 
I  am  of  opinion  that  this  question  is  to  be  answered  in  the 
aflSrmative. 

I  suppose  that  if  tbe  same  acts,  which  are  nowcompUuned 
of  in   re8{)cct  of  subterranean  water,  had   been  done  in 
respect  of  water  on  the  surface,  the  plaintiff's  right  and  the 
injurious  consequences   to  that  right  and   its  enjoyment 
being  supposed  to  be  the  same  as  now  found,  no  question 
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could  have  been  made  as  to  the  right  of  action.    The  rights 

of  the  owner  of  land  by  or  through  which  water  flows, 

^naetely  as  such  owner,  and  apart  from  any  prescriptive  »• 

title,  are  now  well  settled ;  and  I  do  not  know  where  they 

are  more  clearly  stated  than  by  Chancellor  KetU  in  his 

t  Commentaries,  vol.  3,  pp.  439, 441.  The  whole  passage  is 
extracted  in  the  judgment  of  the  Court  of  Exchequer  in 
Ewhrey  v.  Otoen  (a),  and  therefore  I  need  not  now  repeat 
it  Bat  this  passage  is  in  strict  accordance  with  the  law  of 
this  coantry,  as  propounded  in  Mason  v.  Hill  (i),  and 
adopted  in  Acton  y.  Blundell  (c)  by  the  Court  of  Exchequer 
Chamber.  But  the  passage  in  Kent  is  important,  because 
it  states  correctly  not  only  the  general  nature  of  the  right 
Q  the  absence  of  all  interference  with  it  by  prescription  or 
<d)erwise,  but  the  limitations  in  the  mode  and  extent  of 
ojoyment,  which  are  involved  in  the  very  nature  of  the 
right  itselC  There  is  no  general  property  in  the  water  any 
Me  than  in  light,  or  air,  but  a  right  to  use  it  as  it  flows — 
*d  this  extending  equally  to  all  the  riparian  proprietors, 
ahove  and  below :  but  this  right  involves,  almost  neces- 
aarilj,  that  of  abstraction  and  temporary  diversion  for  the 
pQiposes  which  are  essential  to  the  enjoyment  or  profitable 
^  of  the  property  through  or  by  which  the  water  flows, — 
this  right  however  restrained  in  the  measure  of  its  exercise 
hf  *  due  consideration  for  the  equal  rights  of  riparian 
poprietors  below  or  above.  If  even  the  reasonable  neces- 
Mies  of  one  riparian  were  the  only  limit  to  his  right  of 
ihrtracUon,  he  might,  where  the  supply  of  water  was 
biited,  exhaust  the  whole.  But  this  he  cannot  do,  for 
Aen  he  would  violate  the  equal  rights  of  all  below  him. 
Aeoordingly  we  find  in  a  note  to  the  passage  in  Kent^ 

f»  440,  two  cases  from  the  American  Reports  referred  to, 

(a)  6  Ezch.  369.  (h)  5  B.  &  Ad.  I. 

(c)  12  M.  &  W.  349. 
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1857.        Arnold  v.  Foot  (a)  and  Braum  y.  Bettt  {b)j  decidiDg  thi& 

^^""^^^""^      the  former,  where  a  sprint  of  water  rose  in  the  land  of  i 

Chasemork  . 

V.  and  runs  a  stream  in  the  land  of  B.,  it  was  held  that . 

Richards.  , 

had  no  right  to  divert  the  stream  from  its  natural  cham 
to  irrigate  his  land,  if  he  thereby  exhausted  the  rumd 
stream :  though  there  can  be  no  doubt  that  this  would  ha 
been  a  perfectly  legitimate  mode  of  exercising  his  natm 
rights  as  a  riparian,  if  he  thereby  had  not  abridged  ti 
natural  or  conventional  rights  of  any  riparian  propriet 
lower  down  the  stream.  These  common  and  equal  righ 
I  need  hardly  say,  may  be  varied  to  almost  any  extent  I 
usage  or  prescription  from  which  a  grant  must  be  infisrre 
or  by  express  grant.  It  follows,  of  course,  that  any  i 
fringement  of  what  I  may  call  the  natural  rights  of  a  o 
riparian  in  the  first  case,  or  of  his  conventional  rights  i 
the  latter,  is  actionable :  and  upon  this  footing,  as  we  koov 
actions  are  very  commonly  maintained,  the  rights  beia 
both  extremely  vahiable  and  very  open  to  infringement 

But  in  the  case  of  Acton  v.  Blundell  before  mentioned 
the  law  in  respect  to  subterranean  water  came  to  be  coc 
sidered,  and  a  different  principle  was  laid  down.  It  i 
necessary  therefore  now  to  examine  what  that  case  deddec 
and  what  principle  it  laid  down :  if  its  decision  goveri 
this  case,  I  for  one  should  be  of  opinion  that  in  a  oo-ord 
nate  Court  we  ought  to  act  upon  it,  whether  approving 
or  not,  and  leave  it  to  be  reviewed,  and  overruled  if  tlfoii|^ 
proper,  in  the  House  of  Lords.  But  if  it  does  not  by  i 
decision  govern  the  case  in  hand,  we  are  at  liber^  1 
consider  its  principles  before  we  apply  them  to  materiall 
different  facts,  especially  if  we  find  that  those  principle 
have  already  been  thought  unsatisfactory,  and  that  dedsioi 
have  passed  inconsistent  with  them. 

Now  it  is  certain  that  Acton  v.  Blundell  does  not  decic 
(a)  12  Wendell,  330.  (h)  1  Wilson,  174. 
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the  point  now  before  us.  In  that  case  the  plaintiff's  right 
stood  on  no  user  for  twenty  years,  and  in  the  judgment  the 
Court  expressly  states  that  it  intimates  no  opinion  what-     _    <'• 

.  ^  ^  Richards. 

erar  as  to  what  the  rule  of  law  might  be,  if  there  had  been 
>n  onmterrupted  user  of  the  plaintiff's  right  for  more  than 
the  last  twenty  years.  Here  the  plaintiff  relies  on  an  unin- 
tennpted  user  for  more  than  sixty  years,  he  stands  not  on 
what  I  have  called  the  natural  right  of  a  riparian  proprietor, 
bot  on  the  conventional  rights,  which  are  to  be  inferred 
fiom  that  user.  Whether  this  claim  can  be  made  out  or 
not,  is  not  the  question  now, — it  is  at  all  events  a  different 
one,  and  was  not  in  question  in  Acton  v.  BlundelL 

We  are  therefore  at  liberty  to  examine  the  general  prin- 
cipleg  hiid  down  in  that  case ;  and  in  the  first  place,  with 
ft  ^w  again  of  distinguishing  it  from  the  present,  I  re- 
Ottk  that  in  establishing  the  distinction  for  which  it  con- 
^'ods,  between  superficial  and  subterranean  waters,  the 
jodgment  assumes  certain  facts ;  one  of  the  most  important, 
^Acmld  seem,  is  the  ignorance  which  the  landowner  has 
^  the  course  of  springs  below  the  surface,  of  the  changes 
"^7  undergo^  of  the  date  of  their  commencement,  and 
^  on.  I  confess  I  do  not  see  how  this  ignorance  is 
^''^^al  in  respect  of  a  right  which  does  not  grow  out  of 
^  assent  or  acquiescence  of  the  land  owner,  as  in  the 
c^^of  a  servitude,  but  out  of  the  nature  of  the  thing 
*^lf;  whether  material  however  or  not,  it  cannot  in  any 
P^nent  sense  be  said  to  exist  here ;  the  course  by  which 
4e  diferted  water  here  percolates,  is  not  indeed  seen,  nor 
'^  it  any  one  channel  defined  by  visible  banks,  but  its 
^'^'fiction  is  as  well  known  as  if  it  ran  in  such  a  channel 
^  the  surface,  and  is  regulated  by  as  ancient  and  well 
*^wn  and  as  unvarying  a  law  as  the  descent  of  any 
^"perficial  stream.  Further,  the  act  of  diversion  cannot 
**  considered  an   act  done   in   ignorance ;  the  plaintiff's 
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ancient  right  the  defendant  must  be  taken  to  haTe  knowt^^ 

and   that  the  uninterrupted  percolation  of  water  to  the 

_    *•  stream  was  necessary  to  the  full  enjoyment  of  it;  he  hm 

Richards.  "^  "^  •' 

diverted  that  percolation  by  a  combination  of  ccmtmuerf 
acts,  of  which  the  arbitrator  finds  **  the  natural  effisct  to 
be  reasonably  expected,"  was  to  produce  the  injaiio« 
consequences  actually  experienced.  What  more  could  be 
said  if  he  had  dammed  up,  and  turned  into  an  imroeme 
reservoir,  all  or  any  material  part  of  a  stream  flowing  8ape^ 
ficially  to  the  supply  of  the  river? 

But  let  me  now  examine  the  main  principle,  which  the 
judgment  in  Acton  v.  BlundeU  lays  down,  in  the  condonoOy 
as  governing  the  right  of  subterranean  water.  It  is  not  stated 
very  confidently,  or  very  precisely, — the  words  areiheee: 
<'  the  case  rather  falls  witkbi  that  principle,  which  gives  tP 
the  owner  of  the  soil  all  that  lies  beneath  his  sur&ce;  dut 
the  land  immediately  below  is  his  property,  whether  it  ii 
solid  rock  or  porous  ground,  or  venous  earth,  or  part  soilf 
part  water ;  that  the  person  who  owns  the  sur&ce  may  dig 
therein,  and  apply  all  that  is  there  found  to  his  own  pi0^ 
poses  at  his  firee  will  and  pleasure,  and  that  if  in  tbe 
exercise  of  such  right  he  intercepts  or  drains  off  the  inter 
collected  from  under  ground  springs  in  his  neighbour's  well 
this  inconvenience  to  his  neighbour  falk  within  the  de- 
scription of  damnum  absque  injuria,  which  cannot  hecMt 
the  ground  of  an  action  '*  (a). 

Why  water  in  a  natural  course  of  transit  nnder  groood 
should,  as  such,  be  more  a  subject  of  individual  propeity 
than  water  flowing  above  ground,  is  not  explained;  but 
passing  that  by,  it  seems  to  have  been  overlooked,  Ad 
the  water  draining  from  under  his  neighboiur's  soil  into* 
as  well  as  that  collected  in,  the  neighbonr*s  well,  most  oo 

(a)  12  M.  &  W.  853,  854. 
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same  principle  be  the  neighbour's  property;  indeed, 

ependently  of  this,  it  is   well  established  that  water 

ected  in  a  well  is  so  much  taken  from  the  common  v. 

:k  and  reduced  into  possession,  and  become  the  subject 

property.     Now  it  is  certainly  a  novel  principle  that 

an  operation  on  my  own  land,  I  may  both  excusably 

itTBct,  and  lawfully  convert  to  my  own  use,  the  under- 

)ond  proper^  of  my  neighbour.     The  principle  to  be 

icdcal  and  consistent  must  go  this  full  length, — it  must 

t  merely  excuse  the  abstraction,  as  the  unavoidable  con- 

{ueDoes  of  an  act  lawful  in  itself,  but  it  must  also  justify 

B  ippropriation  of  the  water  abstracted,  and  actually  make 

»t  was  my  neighbour*s  property  my  own,  by  my  own 

liberate  act  done  against  his  will,  and  with  a  full  know- 

Ip  of  the  injury  I  inflict  thereby. 

Bat  again  let  it  be  conceded  that  this  principle  is  a  sound 

i^and  that  the  landowner  has  a  property  in  the  water  per* 

ktiog  through  and  under  hb  land,  the  question  still  arises, 

d  is  a  wholly  distinct  one,  whether  such  property  in  the 

boil,  of  which  the  water  is  to  be  taken  to  be  a  part,  may 

t  be  subjected  by  the  owner  to  a  servitude  in  respect  of 

B  mill-owner  on  the  bank  of  the  stream  below.  Why  may 

ne  not  be  implied,  from  the  sixty  years'  enjoyment,  the 

W  and  agreement  of  the  proprietors  of  the  bank  above 

pemiit  such  a  transit  of  the  water  under  their  respective 

di  to  the  river  as  is  essential  to  the  proper  working  of 

''  mill,  without  which  it  must  be  taken  there  never  could 

ve  been   that  usage,  on  which  the  right  is  founded? 

hat  is  there  in  the  fact  that  the  defined  visible  channel  is 

Qtin^  when  the  existence  and  general  course  of  the 

^  b  known  as  certainly  as  if  seen  and  defined,  which 

tkes  Boch  assent  and  agreement  an  unreasonable  implica- 

^f   It  is  to  be  remarked  too,  that  such  an  implication  is 

^  inconsistent  with  the  supposition  that  each  landowner 

^OU  n.— W.  S.  O  BXCH. 
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1S57.        ^^^y  have  reserved  to  hiihself  the  right  of  the  reasonable 
and  ordinary  use  of  the  water  for  the  enjoyment  of  his  own 
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*•  land  and  premises :  it  is  only  a  limitation  on  the  ezcliiBi?e 

UlCUAKDt.  Ill 

and  unreasonable  use,  which  goes  beyond  the  proportionate 
wants  of  the  particular  property,  and  which,  as  I  haie 
pointed  out,  cannot  be  enjoyed  without  an  encroachmeot 
on  the  eqnal  rights  of  the  surrounding  landowners. 

For  these  reasons  I  venture  to  disagree  with  what  is  laid 
down  in  AcioH  v.  BlundeUy  both  as  to  the  nature  of  the  pro- 
perty in  subterranean  waters,  and  as  to  the  reasonabloiesiof 
acquiring  a  right  to  use  them  as  against  the  landowner  in  the 
way  of  a  servitude  upon  his  land ;  and  it  is  a  great  satisGKtioD 
to  me  to  think  that  I  am  not  without  authority  in  this  die- 
agreement     In  Broadbent  v.  Raaubaiham  (25  L.  J.  Each. 
121),  upon  that  case  being  named,  I  find  Baron  Pvk 
saying,  "  that  case  decided  that  there  is  no  right  to  a  well 
unless  the  water  has  been  used  twenty  years.    This  Court, 
and  I  believe  all  other  Courts,  disapprove  of  that  part  of 
the  judgment  which  denies  the  natural  right  to  the  water* 
And  in  Dickinson  v.  The  Grand  Junction,  Canal  Company  {tt\ 
the  very  point  now  to  be  decided  came  before  the  Court  of 
Exchequer,  and  that  Court  decided  in  favour  of  the  pbuD* 
tifis,  the  owners  of  ancient  mills;,  entitled  to  the  use  of  two 
streams  for  the  working  of  their  mills,  against  the  defend* 
ants  who  had  abstracted  subterranean  water,   which  hid 
never  reached  the  streams,  but  would  have  done  so  in  iti 
natural  course  but  for  the  excavation  of  a  well  and  pump- 
ing from  it ;  and  whether  such  water  was  part  of  an  unde^ 
ground  watercourse  or  percolated  through  the  8tfmt%  4e 
C^ourt  held  that  the  abstraction  was  equally  actionable. 

If  in  this  sort  of  conflict  of  authorities  we  are  to  decide  bj 
what  is  most  reasonable  to  hold,  I  cannot  but  think  tW 
the  conclusion  here  must  be  in  favour  of  the  plaintiff.  Be 
contends  only  for  the  preservation  of  that  which  he  and 

(«)  7  Exch.  302. 
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bom  be  represents  have  e&joyed  for  sixty  years  and 
e  does  not  desire  to  deprive  the  defendant  of  the 
}Ie  use  of  any  rights,  which  are  incident  to  him  ». 

*.  1         1  i.  1  .  i.  RlCBABD». 

ir  of  land,  or  necessary  for  the  enjoyment  of  any 
>n  which  may  be  on  it,  or  for  its  better  cultivation, 
ch  are  consistent  with  the  same  enjoyment  by  the 
ding  owners  of  land;  he  appeals  to  the  maxim 
lable  in  the  reconcilement  of  conflicting  rights,  and 
undoubted  authority,  ''Sic  utere  tuo  ut  alienum 
as.**  The  defendant,  on  the  other  hand,  maintains 
owner  of  one  piece  of  land  the  law  allows  him, 
1  use  the  mechanical  appliances  necessary,  to  absorb 
ply  of  water  of  the  whole  district — every  well  and 
every  pj'operty  and  messuage  in  it,  however  ancient, 
drain  dry:  he  has  only  to  sink  his  well  deeper, 
"ease  the  power  of  his  steam-engine,  and  he  may  do 
I  dry  up  the  river  at  its  source,  as  well  as  intercept  the 
eders.  If  the  law  is  so  for  him,  it  must  be  the  same 
and  all  of  his  neighbours,  and  his  exercise  of  his 
I  right  might  be  put  an  end  to  to-morrow  by  any 
ociation,  who  would  sink  deeper  than  he  has  done, 
more  powerful  engines.  It  would  seem  a  strange 
the  law,  which  sanctioned  such  uncertainty,  such 
and  such  disregard  of  ancient  enjoyment,  rather 
B  reasonable  and  peaceable  exercise  by  all  land- 
respectively,  of  rights  which  are  only  irreconcileable 
is  unreasonable  extremity  is  introduced. 
»urse  the  argument  is  not  affected  by  the  fact,  that 
ndant  represents  the  Board  of  Health,  and  that  the 
ly  of  water  which  he  abstracts  is  to  be  distributed 
illy  over  the  whole  district.  He  still  contends  for 
pie,  which  if  established  would  sanction  all  the  con- 
es I  have  pointed  out,  which  might  be  applied  by 
ralative  individual  or  company  to  divert  the  water 

o  2 


\yQ  KXCHEQUKR   RRPORT0. 

supply  of  any  district  to  a  distant  town  for  profit,  or  whici 

in  a  lesser  degree  might  enable  one  manufacturer  to  ruii 

V.  another,  or  destroy  the  lone  enjoyed  comforts  and  rights  o 

all  his  neighbours. 

I  am  of  opinion,  therefore,  that  our  judgment  ought  to  k. 

for  the  plaintiff. 

Judgment  affirmed* 


IN    THE   EXCHEQUER   CHAMBER. 

(Appeal  from  the  Court  of  Exchequer.) 


A/a/  12. 
Id  answer  to 


Racruam  v.  Marriott. 

in  appTicltbn  ThIS  was  an  appeal  by  the  pUintiff  against  the  dcciiioii 
I'diS^Sr''^  of  the  Court  of  Exchequer  making  absolute  a  rule  for  • 
debtor  wroto     ^cw  trial  (a). 

««  followf :—  ^   ^ 

**  I  do  not  wish 
to  ftvmil  myself 

of  the  Statute        Milward  argued  for  the  plaintiff  (b)  (May   12).— ^W 

of  I^imitations  ,  ,      ■ 

to  refuse  pay-  letter  of  the  26th  January,  1853,  amounts  to  a  conditioDli 

debt.    I  have  promise    to   pay   when   the  defendant  is   able;   and  the 

"f  paymMtMid  co"d<l<on  became   absolute,  for   the  jury  found  that  tbi 

TOoUimimce'of  ^^^^^"^"^  ^^8  able.     The  letter  must  be  read  in  coojooc- 

yoar  iodd-  ^jqh  ^^h  i\^^  previous  application,  which  called  the  defend' 

situation  as  m  ant's  attention  to  the  claFm,  and  stated  that  if  something 

clerk  does  not 

afford  me  the     was  not  done  the  debt  would  be  barred  by  the  staliilt 

meant  of  layinff 

by  a  shilling;     of  limitations.     In  Edmonds  v.  Goater  {c\  the   defeodanl 

but  in  time  I  .      .  ^  !•       •         /•  -        »  l» 

may  reap  the  v^rote  m  answer  to  an  application  for  payment  of  a  deH 

^M^t^la  "'  **^P®   ^^  ^  *°   Hampshire   very   soon,    when  I  tni< 

3.7y**tb^?  everything  will  be  arranged  with  W.  (the  creditor)  agreeaUi 

may  enable  me  to  her  wishes;"  and  that  was  held  by  Sir  J.  Ramilfy^  HL  B^ 

some  satikfac- 

tory  arrangement.  I  am  much  obliged  to  you  for  your  forbearance.**^  HM^  !n  the  EmAm0 
Chamber,  aifirming  the  jodgment  of  the  Court  of  Exchequer,  that  the  letter  eontitatdl  * 
sufficient  acknowledgment  or  promise  to  uke  the  ca*e  out  of  the  Sutute  of  LimiUtiont. 

(a)  See  the  case  1  U.  &  N.  234.      well,  J.,  Erle^  J.,   WiOumh    • 
(6)  Before    Caekbum,    C.    J.,      Crampton,  J .,  mnd  Cfrowder,  J  ^ 
Colehdg^€,J^Wigktman,J,,Crcss^         (e)  15  Beav.  415. 
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t  promise.     So  in  Collis^.  Stack  (a)  the  following        ^^7 
an  application  for  payment  was  held  sufficient.  —       '""^^^ — '' 

Rackham 

repeat  mj  assurance  to  you  of  the  certainty  of  9. 

. ,  ,  _  .         Marriott. 

I  repaid  your  generous  loan.    Let  matters  remain 

e  for  a  short  time  longer  and  all  will  be  right. 

\  I  have  been  appointed  to,  but  they  are  not  yet 

th  the  full  complement  of  labour;   this  term  will 

matter.'*     Tanner  v.  Smart  {b)  put  a  conditional 

dth  proof  of  ability  to  pay,  on  the  same  footing  as 

e  promise.     [^Cockburny  C.  J. —  Here  the  defend" 

J  expresses  a  hope  that  circumstances  will  enable 

to  pavy  but  to  propose  a  satisfactory  arrangement, 

fs  that  he  will  not  avail  himself  of  the  Statute  of 

18.     That  does  not  amount  to  a  promise  to  pay, 

er  the  holding  out  an  inducement  to  the  plaintiff 

alone,  and  trust  to  his  sense  of  honour.]     The 

intended  the  letter  to  operate  on  the  mind  of 

iff  as  an  assurance  that  he  would  be  paid,  and 

efendaut  would  not  avail  himself  of  the  statute. 

J. — The  defendant  says  "now    I   cannot  pay; 

U  have  an  augmentation  of  salary   which  may 

to  make  a  satisfactory  arrangement**     Cockburn, 

lat  may  mean  that  he  will  pay  by  instalments  or 

»licy  of  insurance   on  his  life.]     In   Gardner  v. 

(c)  the  defendant's  letter  contained  this  passage : 

lave  mentioned  the  Limitation  Act ;  I  answer  at 

I  am  ready  to  put  it  out  of  my  power  to  take 

of  that  Act,  and  will  immediately  give  you  my 

hatever  amount  is  due  to  you.     To  pay  you  now 

the  year  I  am  utterly  unable  :**  and  Lord  Denman 

;ment  said,  "when  the  debtor  says  before  the  six 

e  elapsed,  (which  appears  to  me  an  important  cir- 

I,)  •  I  will  waive  the  statute,*  it  may  well  be  supposed 

H.  k  N.  605.  (ft)  6  B.  &  C.  603. 

(c)  3Q.  B.  561. 
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that  the  creditor  on  his  'part  has  forborne  to  sue^  r 
upon  this  undertaking  as  preserving  his  right  of  aci 
future,  if  it  should  be  wanted :"  and  Paitesan^  J.,  saxi 
defendant  admits  something  to  be  due,  though  he  dc 
agree  with  the  plaintiff  as  to  the  amount;  but  he  i 
will  not  avail  myself  of  the  sutute,  and  will  put  it 
my  power  to  do  so.'  That  if  taken  alone  makes  a  pi 
The  expressions  which  follow  do  not  qualify  that  pre 
[CoeUmm^  C.  J.,  referred  to  Smith  v.  T7tome(a).'\  1 
case  there  was  no  proof  of  ability  to  pay.  Waters  ' 
Earl  of  Thanetih)  supports  Gardner  ▼.  M^Mahon. — I 
referred  to  Humphreys  v.  Jtmes  (c). 

Brett  appeared  for  the  defendant,  but  was  not 
upon  to  argue. 

CocRBURN,  C  J. — We  are  all  agreed  that  the  jud 
of  the  Court  of  Exchequer  ought  to  be  affirmed, 
is  here  an  acknowledgment  of  a  debt,  but  not  an  ac 
ledgment  coupled  with  a  promise  to  pay,  eitl 
demand,  or  at  a  future  period  which  has  elapsed^  o 
condition  which  has  been  fulfilled.  An  acknowlec 
without  a  promise  is  not  sufficient  to  take  a  case  oat 
Statute  of  Limitations.  Looking  to  the  current  of  autl 
and  more  especially  to  the  last  case  on  the  subject,  i 
Thame  (a),  and  being  of  opinion  that  the  prioc 
applicable  to  the  present  case,  we  think  that  the  a 
ledgment  must  amount  to  a  promise  to  pay  eil 
request,  or  at  a  future  period,  or  on  a  conditioD. 
there  is  a  mere  expression  of  a  hope  to  mak 
satisfact(»ry  arrangement,  not  an  acknowledgment  < 
with  a  promise  to  pay. 

Judgment  aflBi 

(a)  18  Q.  B.  134.  (k)  2  Q.  B.  75 

(c)  1  M.  &  W.  1. 
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1857. 


IN  THE  EXCHEQUER  CHAMBER. 

{Appeal  from  the  Court  of  Exchequer.) 

Clerk  v.  Laubie,  Public  Officer,  &c.  Mayxz. 

1  HIS  was  an  appeal  from  the  decision  of  the  Court  of  t.,  b  married 
Exchequer  discharging  a  rule  to  set  aside  a  verdict  for  rnUtlwi  for"h^r 
the  plaintiff  (a).    (The  pleadings  and  facts  fully  appear  in  JSnfvWcrdr 
4e  report  of  the  case  in  the  Court  below  (b) ).  °^  ^^•*"  , 

^  v  /  /  govemmeat 

stock  standing 
in  the  namo 

Bomll^Lush  with  him)  argued  for  the  defendant  (May  of  the  pUintiflf 

.  ,  as  her  trustee, 

12)  (c). — First,  Mrs.  Tyrwhitt  had  no  power  to  revoke  the  the  plaintiff 

wlhority  which  she  gave  the  Union  Bank  to  receive  the  defendanu,  a 

dividends;    secondly,  assuming  that  she  had  the   power,  pany.a^power 

there  has  been  no  revocation  in  fact.     If  Mrs.  Tyrwhitt  ^l^^^l^Z^"" 

he  treated  as  a  married  woman,  she  was  incapable  of  deal-  <^J\\^«"^8  and 

'  <  at  the  same 

'Dg  with  her  property  without  the  consent  of  her  husband ;  'j"°®  directed 

^      ^       •^  ■  thcin  to  pay 

rfshe  be  treated  as  a  feme  sole,  she  would  have  a  right  the  dividends  to 

,    ,       .  ,  T.    T.  directed 

in  equity  to  charge  her  separate  estate,  and  having  done  the  defend- 
80  for  a  valuable  consideration,  she  could  not  revoke  the  dividends  to  s. 

Ac  B.,  bankers 
at  Brussels,  to 
*«n  the  had  pledged  them  for  advances  made  by  S.  ^  B.  to  her  husband.  The  defendants 
^  lone  time  paid  the  dividends  to  S.  &  B.,  but  at  length  T.  wrote  to  the  defendants  as 
"llotsi— .•'  I  think  it  right  to  inform  yoa  that  in  consequence  of  the  death  of  one  of  my  trustet  s. 
*>vdlumj  having  left  Brussels,  I  have  been  obliged  to  have  a  new  power  of  attorney  roa<?u 
^  itceive  my  own  dividends,  and  I  shall  not  therefore  have  occasion  to  trouble  you  to  do  so.*' — 
«^Bt»  power  of  attorney  was  made  out  and  the  defendants  received  the  ensuing  half-yearly 
l^^imd  and  transmitted  it  to  8.  8c  B.  The  plaintiff  having  sued  the  defendants  for  that 
^'idcod -.1M(^  in  the  Exchequer  Chamber,  that  the  letter  of  T.  did  not  amount  to  a  revoca- 
^  of  the  authority  she  had  given  the  defendants  to  pay  the  money  they  received  on  her 
to  8.  &  B.,  and  consequently  that  the  plaintiff  could  nut  recover. 


W  Sec  the  case  1  H.  &  N.  452.  (c)  Before    Cockbum,    C.    J., 

W  It  was  stated  by  the  plaiu-  Coleridge^  J.,  Wightman,  J.,CreM- 

*^«  counsel  that  the  letter  of  the  well,  J.,   Erie,  J.,  Williams,  J., 

^^vQljflSSdfWas  not  ill  evidence  Crnmpton,  J.,  and  Crowfier^  J. 
*^  ^e  trial. 
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1867. 


cbaige.    This  was  not  a  simple  authority  to  receife  the 
dividendsy  but  an  authority  coupled  with  an  interesti  md 
therefore  irrevocable:  Gausten  v.  Morton  {ay     [fFillkm, 
J. — What  is  meant  by  an  authority  coupled  with  an  interal    : 
being  irrevocable  is   this, — that  where  an  agreement  ii    j 
entered  into  on  a  sufficient  consideration,   wherebj  m 
authority  is  given  for  the  purpose  of  securing  some  benefit 
to  the  donee  of  the  authority,  such  an  authority  is  ineio* 
cable.]    The  power  of  attorney  was  given  by  the  plaiatift 
but  he  has  taken  no  step  to  revoke  it,  and  Mrs.  Tyrwhittil 
now  proceeding  in  his  namCi  to  recover  money  whidi  htf 
been  paid  over  to  Messrs.  Salter  &  Bigwood.    The  {Mo- 
ment, having  been  made  by  the  direction  of  Mrs.  Tynrhitli  : 
was  in  effect  a  payment  to  her.     [Cockbum,  C.  J.— Ik 
trustee  directed  the  bankers  to  receive  the  dividends  wbA  >  ^ 
pay  them  to  Mrs.  Tyrwhitt,  and  he  now  sues  because  iuj  ! 
have  not  done  so :  the  bankers  say  that  they  have  paid  the 
dividends  to  Mrs.  Tyrwhitt,  because  they  have  paid  tliea 
according  to  her  direction;  the  plaintiff  says  **  no,"  beouie 
she  revoked  the  authority.]     She  had  no  power  to  do  eo^ 
and  the  trustee  never  executed  a  fresh  power  of  altoney- 
[Hlffhiman,  J. — Suppose  Mrs.  Tyrwhitt  had  said  .to  tbe 
bankers,  ''  there  is  a  sum  of  money  due  to  me,  you  reoeift 
it  for  me  and  pay  it  over  to  Salter  &  Bigwood  who  baie 
made  me  advances;"  could  she,  after  the   bankeis  hel 
received  the   money  but  before  they  paid  it  over,  have 
required  them  to  pay  it  to  her?]     She  could  not  reteke 
the  authority  to  pay  to  Salter  &  Bigwood.     [jE'rfe,  J.^Ib 
equity,  a  married  woman  having  a  separate  estate,  without 
a  clause  of  anticipation,  may  create  a  charge  whidi  her 
trustee  must  strictly  perform.]     Here  there  was  no  iDte^ 
ference  by  the  trustee  until  after  the  money  was  paid  oter 
to  Salter  &  Bigwood.     [Erie,  J. — The  moment  the  nKme; 

(a)  lOB.  &C.  731. 
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in  the  hands  of  the  bank,  it  became  the  property  of        1867. 
\he  husband.] 


J.  JB.  KarMlahe^  for  the  plaintiff. — The  question  is  whether, 
«  between  the  plaintiff  and  the  Union  Bank,  the  issue 
which  W88  on  the  defendant  has  been  proved  by  him.  It 
was  not  suggested  in  the  Court  below  that  the  letter  of  the 
6di  of  October,  1855,  did  not  operate  as  a  revocation  of  the 
wthority  to  pay  the  dividends  to  Salter  &  Bigwood :  it  was 
treated  at  the  trial,  and  considered  by  the  Judge  as  being  in 
poiot  of  fiict  a  revocation,  and  the  only  question  argued 
below  was  whether  in  point  of  law  the  authority  could  be 
reroked.  The  defendant  has  not  proved  what  he  under- 
took to  prove ;  viz.,  that  the  Union  Bank  paid  the  dividends 
to  Mr&  Tyrwhitt  by  payment  to  Salter  &  Bigwood.  It 
does  not  appear  by  the  record  that  the  plaintiff  is  a  trustee, 
ml  if  not,  he  might  have  revoked  at  any  time.  No  doubt 
tin  Tyrwhitt  might  make  a  valid  assignment  of  the  divi- 
dmdfl^  but  the  question  is  not  whether  she  has  done  some- 
tkiog  which  operates  in  equity  as  a  valid  assignment  of  her 
separate  estate,  but  whether,  as  against  the  plaintiff,  the 
UnioD^  Bank  has  fulfilled  its  contract  by  paying  the  divi- 
dends to  Mrs.  Tyrwhitt.  K  Salter  &  Bigwood  filed  a  bill 
^  equity  against  the  plaintiff  as  trustee,  alleging  that  Mrs. 
'fynrhitt  had  assigned  the  dividends  to  them,  of  which  the 
Uiuoii  Bank  had  notice,  the  plaintiff  might  answer  that  before 
^  had  notice  of  that  assignment,  other  persons  had  made 
dances  to  Mrs.  Tyrwhitt  on  the  security  of  her  separate 
**tate;  and  then  those  parties  would  be  brought  before  the 
^-^Hm  and  the  priority  of  claim  ascertained.  The  defend- 
^  is  bound  to  shew  that  there  has  been  a  valid  irrevocable 
"""igiuiieQt  of  the  dividends  by  Mrs.  Tyrwhitt  to  Salter  & 
^fwood;  but  there  was  nothing  more  than  a  mere  direc- 
^on  to  the  Union  Bank  to  pay  over  any  dividends  which 


Clksk 

V. 

Lavbii. 
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1857.        tuight  come  to  their  hands,  id  liquidatiou  of  the  adviin< 
^^jp*^^      made  to  Mrs.  Tyrwhitt     The  bank  now  sets  up  the  , 
«.  tertii^  to  prevent  the  plaintiff,  the  owner  of  the  mon< 

fix)m  receiving  it.  But  the  pUintiff's  claim  arises  out 
the  contract  between  him  and  the  bank ;  and  there  is 
evidence  that  he  was  a  party  to  the  arrangement  betwc 
Mrs.  Tyrwhitt  and  Salter  &  Bigwood.  It  is  a  question 
a  Court  of  equity,  whether  there  was  a  valid  assignmeni 
Mrs.  Tyrwhitt*8  separate  estate. — He  referred  to  TuUM 
Amutrongia), 

BamUf  in  reply. — The  plaintiff's  case  proceeds  on  t 
assumption  that  the  Union  Bank  was  authorized  to  reoer 
the  dividends;  and  it  is  the  subsequent  application  < 
them  which  is  complained  of.  The  letter  of  the  5t 
October,  1855,  cannot  therefore  be  used  as  shewing 
revocation  of  the  authority  to  receive  the  dividends.  J 
is  clear  that  a  feme  covert  may  charge  her  separate  estate 
Story's  Equity  Jurisprudence,  s.  1393;  Ropers  Husbso 
and  Wife,  Vol.  2,  p.  242,  2Dd.  ed.  The  rule  of  law  is  the 
laid  down  in  Story  on  Agency,  s.  477  : — "But  where  a 
authority  or  power  is  coupled  with  an  interest  or  whei 
it  is  given  for  a  valuable  consideration,  or  where  it  is  a  pa 
of  a  security,  there,  unless  there  is  an  express  stipulatic 
that  it  shall  be  revocable,  it  is  from  its  own  nature  at 
character,  in  contemplation  of  law,  irrevocable,  whether 
is  expressed  to  be  so  upon  the  face  of  the  instrume 
conferring  the  authority  or  not.**  [ffY/fiantf,  J.,  referr 
to  Smart  v.  Sanders  (i).] 

Cur.  adv.  vulL 

The  judgment  of  the  Court  was  now  delivered  by 

(a)  4  Bcav.  819.  (b)  5  C.  B.  S95. 
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WiouTiiAN,  J. — We  are  of  opinion  that,  under  the 
drcumstancefl  stated  to  us  upon  this  appeal,  the  plaintiff  is 
entitled  to  recover ;  and  we  come  to  this  conclusion  upon 
the  ground  that  there  has  not  been  any  revocation  of  the 
luiboritj  given  to  the  banking  Company  either  to  receive 
tiie  dividends  upon  the  stock  standing  in  the  name  of  the 
pkJDtiff,  or  to  apply  them  to  the  payment  of  the  debt  from 
Mr.  and  Mrs.  Tvrwhitt  when  received. 

The  authority  to  receive  the  dividends  and  pay  them  to 
Hn.  Tyrwhitt  has  never  been   revoked  by  the  plaintiff, 
who  gave  it.     Mrs.  Tyrwhitt  had  no  power  to  revoke  that 
aolhority,  nor  does  the  plaintiff  complain  that  the  defend^ 
iDts  were  not  warranted  in  receiving  the  dividends ;  indeed 
the  action  itself  affirms  their  right  to  receive  them,  but  the 
pound  of  complaint  is,  that  they  ought  to  have  paid  the 
iDooey  to  Mrs.  Tyrwhitt  herself, — that  though  a  payment 
bj  her    direction    to   Messrs.    Salter   &    Co.   might    be 
eqoifalent  to  a  payment  to  herself,  yet  that  the  authority 
ud  direction,  which  she   had    given    to  the  defendants, 
lo  pay    the    money    which    they   received     for    her,    to 
Messrs.  Salter  &  Co.,  had  been  revoked  by  her  before  the 
W  payment,  by  the  letter  set  out  in  the  case  and   that 
in  consequence    their    subsequent    payment   to   Messrs. 
Salter  &  Co.  was  in  their  own  wrong.     We  are  of  opi- 
nion that  that  letter  docs  not  amount  to  a  revocation   of 
the  authority  she    had  given  the  defendants   to   pay  the 
money  they  received   on  her  account   to   Messrs.   Salter 
&  Co. :  there  is  no  allusion  whatever  to  them,  or  to  the 
authority  to   pay  them   when   the   money   was   received. 
She  merely  says  that  in  consequence  of  the  death  of  one 
^^  the  trustees  she  has  been  obliged  to  have  a  new  power 

^  attorney  made  to  receive  her  own  dividends,  and  that 

^^^  would  not  trouble  them  any  longer  to  .receive  them. 

^0  new  power  was  made,  and  the  defendant  received  the 
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diTideiids  as  before;  mod  applied  them  as  thej  had 
{MVTiously  directed  by  her  to  spfdj  them,  which  applii 
she  had  nerer  reroked. 

We  have  come  to  this  coodtBioo  upon  a  groani 
adverted  to  in  the  jix^ment  of  the  Comt  of  £xch€ 
and  it  has  therefore  beoome  unneceasaiy  to  oonside 
grounds  upon  which  that  judgment  was  pronounced. 

Judgment  of  nonsuit  to  be  enter 


IN  THE  EXCHEQUER  CHAMBER. 
{Error  from  the  Court  of  Exchequer.) 


Scott  v.  Tus  Matoe,  Aldermen  and  Citizens  or 

Miag  13.  CiTT  OF    MANCHESTER. 

The  defend-  J-  HIS  was  a  proceeding  in  error  on  the  judgment  o 
Mlcorp«r^!rai  Court  of  Exchequer  for  the  plaintiff.  The  pleading 
IdTy^rt^*'"  judgment  of  the  Court  bebw  are  reported,  an^e^VoL  1,  ] 

periUment  to 
cofittruct  f^ 

works  and  to  Hugh  Hill  (with  whom  were  Monk  and  MUward)  ai 

sapply  gM  uid 

tell  and  dispose  for  the  defendants  (a). — The  defendants  are  mere  tn 

of  the  coke : 

the  surplus        for  public  purposes,  acting  in  the  execution  of  a  public 

pro6u  to  go 
m  reduction 

of  the  water  rates  and  otherwise  towards  the  improvement  of  the  town.  In  an  action  agai 
defendants,  the  declaratioo  alleged  that  thej  empbyed  workmen  to  laj  down  the  pipea, ' 
negligently  conducted  themsehres  that  a  piece  of  metal  was  projected  against  the  p 
Plea. — That  the  grievances  were  bon^  fide  done  by  the  defendants  in  the  course  of  ei* 
the  powers  confenred  on  them  by  their  Act,  and  without  any  neglect,  misconduct,  Ac., 
defendants,  otherwise  than  by  their  workmen  or  one  of  tbem,  and  that  the  workmen  we 

skilled  and  qualified  and  proper  persons  to  be  employed   by  them Hdd^  by  the  C 

Eidieqacr  Qiamber  (aflbming  the  judgment  of  the  Court  of  Exchequer),  that  the  plcm 
answer  to  the  action. 

(o)    Before   Cockbum^  C.  J.,      ton,  J.,  Crowder^  J,,  and  1 
Wightmati,  J.,  JErle,  J.,  Cromp^      J. 
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iment  (a).  Now,  it  i»  a  general  rule,  that  trustees  or 
lissioners  for  carrying  into  execution  a  public  act  of 
tment,  not  acting  for  their  personal  advantage,  but  in  ». 

rmance  of  a  public  duty,  are  not  responsible  for  the  of 

MAJfOHBtnCB. 


1867. 


Scott 


Bj  14  &  15  Vict.  c.  cziz., 
-"^It  shall  be  lawful  for 
)ancil  from  time  to  time  to 
ruct  and  maintain  such  gas- 
s  and  apparatus,  and  such 
ingB  with  approaches  thereto, 
*  *  *  and  to  supply  gas  upon 

terms  as  shall  be  agreed 

between  them  and  the  per-* 
supplied  therewith,  and  to  sell 
lifpose  of  the  coke  and  other 
uum  arising  from  the  ma- 
\s  used  in  the  manufacture 
as,  in  such  manner  as  the 
icil  maj  think  proper.** 
jct  13.  **  Whereas,  by  7  &  8 
;.  c.  xli.,  proTisions  were  en- 
d,  directing  the  application 
nonies  to  be  received  by  the 
Dcil  from  the  gasworks  in  pay- 

ofl*  the  mortgages,  &c.,  and 
tain  ezpences  connected  with 
ir  gasworks,  and  as  to  the 
idue  of  such  monies  in  and 
ards  the  improvement  of  the 
fnship  of  Manchester  ♦  ♦  • 
I  it  is  expedient  that  the  coun- 
should  be  authorized  to  apply, 

a  limited  period,  certain  por- 
m  of  such  residue  in  reduction 
the  expence  to  the  inhabitants 
supplying  the  borough  with 
ter ;  be  it  enacted,  that  it  shall 
lawful  for  the  council  from 
e  to  time,  during  the  period  of 
jears  next  after  the  passing  of 

Act,  to  appropriate  and  apply 
b  portion  of  the  said  residue 
bey  may  think  fit,  not  exceed- 

one    moiety   thereof,    in    or 


towards  payment  of  the  annual 
ezpences  to  be  incurred  in  sup- 
plying   the    inhabitants    of   the 
borough  with  water,  and  in  re- 
duction of  the  water  rates  autho- 
rized to  be  levied  by  *  The  Man- 
chester Corporation  Waterworks 
Act,  1847;*  and  subject  to  such 
appropriation  and  application,  all 
the  provisions  contained  in  the 
141st,  142nd  and  14drd  sections 
of  the  7  &  8  Vict  c.  xli.,  shall, 
notwithstanding   the   passing   of 
this  Act,  continue  in  full  force 
and  effect ;    provided   that  any 
agreement  already  entered  into 
and  now  subsisting  in  reference 
to  the  appropriation  of  gas  profits 
or  any  part  thereof  in  or  for  the 
benefit  of  any  township  within  the 
borough  shall,  at  the  expiration 
of  the  said  ten  years,  be  as  bind- 
ing and  valid  in  all  respects  as 
the  same  now  is  or  was  at  the 
time    of    the    passing    of    this 
Act." 

The  7  &  8  Vict.  c.  xli.,  s.  141, 
is  as  follows  : — "  From  and  after 
the  passing  of  this  Act,  all  sums 
of  money  to  be  received  by  the 
council  for  gas,  &c.,  and  profit  to 
arise  or  be  made  from  carrying 
on  the  said  works,  &c.,  shall  be 
applied  in  the  manner  following 
(that  is  to  say)  ;  in  the  first  place 
in  paying  and  discharging  the 
cost«,  charges,  and  expences  of 
keeping  up  and  carrying  on  the 
said  works,  and  of  making  good 
all  damage  and  injury  occasion- 
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1867. 
Scott 

9. 

Mayor,  &o., 

OF 

Majiohsstsb. 


consequences  of  acts  done  within  the  scope  of  their  ai 
To  render  them  liable,  it  must  be  shewn  that  thi 
in  excess  of  their  authority,  or  in  abuse  thereof,  b; 
arbitrarily,  wantonly,  or  oppressively  in  the  mode  o 
ing  the  Act  into  execution ;  and  if  they  do  not  pe 
interfere,  and  employ  competent  persons  in  execnt 
powers  of  the  Act,  they  are  not  liable  for  the  nq 
of  those  perscms.  The  14  &  15  Vict.  c.  cxix.,8.  13, 
that  such  portion  of  the  residue  of  the  profits  from 
works  as  the  council  shall  think  fit,  not  exceedi 
moiety,  may  be  applied  by  them  towards  payment 
annual  expenses  to  be  incurred  in  supplying  the  inh; 
of  the  borough  with  water  and  in  reduction  of  th 
rates  authorized  to  be  levied  by  *'  the  Manchester  C 
tion  Water  Works  Act,  1847."  The  7  &  8  Vict 
s.  141,  also  relates  to  the  application  of  monies  t( 


cd  by  laying  down  any  mains, 
pipes,  or  other  i^paratus,  &c. ; 
and  in  the  next  place  in  paying 
all  the  interest  which  may  be  due 
on  any  monies  borrowed  under  the 
recit«d  Acts,  or  any  of  them,  and 
on  any  mortgages,  &c.,  or  to  payoff 
the  said  last  mentioned  monies ; 
and  in  the  next  place  in  paying, 
&c.,  every  annuity  which  shall  be 
granted,  by  the  council,  under  the 
authority  of  thb  Act,  &c.;  and  in 
the  next  place  in  setting  aside  or 
iq[>propriating  such  a  sum  annual- 
ly as,  &c.,  a  sinking  fund,  for  the 
liquidation  of  the  said  principal 
monies  in  the  manner  hereinafter 
directed ;  and  in  the  next  place 
in  paying  all  the  interest  which 
may  be  due  on  any  mortgages 
granted  under  this  Act,  for  secur- 
ing monies  borrowed  to  pay  off 
the  sums  borrowed  under  the  said 
recited  Act,  1  &  2  Geo.  4,  or  for 


the  purpose  of  effecting  tli 

Uons  and  improvements 

plated  by  this  Act;  anc 

next  place  in  paying  evei 

ity,  &c. ;  and  in  the  ne 

in  setting  aside  or  apprc 

a   sum    annually   as    a 

fund,  for  the  liquidatioi 

said  monies,  &c. ;  and  af) 

ing    the    several  pa3rme 

appropriations    hereinbei 

rected,  the  surplus  of  i 

gas  rents  and  profits  sh 

time  to  time  be  applied 

council  in  and  towards 

provement  of   the  town 

Manchester,  in  such  ma 

the  council  or  the  commit 

shall  think  proper,  and 

being  subject  to  any  res) 

in  the  said  Acts,  or  any  c 

contained  as  to  the  amooi 

sum  to  be  expended  in 

such  improvements.** 
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'  the  coancil  for  gas, — they  are  to  be  applied  for        1857. 

ip  the  works,  making  good  any  damage,  paying       ^^""-^ 

d  monies  borrowed,  and  the  like, — and  the  surplos  «• 

,  Matob,  &c., 

pplied  by  the  council  in  and  towards  the  improve-  or 

the  town  of  Manchester  in  such  manner  as  the 

lall  think  proper.  In  the  case  of  Sutton  v.  Clarke  {a), 

le   defendants  were  trustees  under  a  turnpike 

tftf,  C.  J.,  said, — **  The  trustees,  as  they  derived 

it  from  their  office,  are  not  answerable  for  any 

'hich  may  have  accrued  in  consequence  of  any 

by  them  within  the  limits  of  their  authority, 
they  used  their  best  skill  and  diligence  and 
the  best  advice  that  was  to  be  procured.'*  In  The 
and  Company  of  the  British  Cast  Plate  Manufae- 
Meredith  (&),  it  was  held  that  where  the  acts  of 
mers  appointed  by  a  Paving  Act  occasioned  da- 
n  mdividual  without  any  excess  of  jurisdiction  on 
^  the  commissioners  were  not  liable  to  an  action. 
»,  J. — Does  the  plea  raise  this  point  ?  Are  persons 
piilty  of  negligence,  misconduct  and  mismanage- 
impetent  persons  ?"  This  is  not  a  case  where  a 
e  strictly  in  accordance  with  the  directions  of  the 
iced  the  mischieC  Erle^  J. — It  was  an  accident 
ppened  while  the  defendants  were  acting  in  the 
of  the  powers  of  the  Act.]  Boulton  v.  Crowther  (c) 
i  turnpike  trustees  are  not  liable  to  an  action  for 
ential  injury  resulting  from  an  act  which  they  are 
1  to  do.     Hall  V.  Smith  (d)  goes  the  full  length  of 

it  was  there  held  that  clerks  of  commissioners 

with  the  conduct  of  public  works  were  not  liable 

;e8  for  on  injury  occasioned  by  the  negligence  of 

1  Manh.  429.  (e)  2  B.  &  C.  703. 

4  T.  R.  794.  (d)  2  Bing.  156. 

.•*-N.  &  p  Excn. 


I 
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1957.        artificere  employed  under  their  authority.    [  ffigkimam 


SOOTT 


— In  that  case  the  work  was  done  by  a  contractor.] 


Maschsrsr. 


9.  judgment  did  not  proceed  on  that  ground.    In  Ihm 

or  ▼•  Findlater  {a)y  in  which  all  these  cases  were  commcD] 

on^  Lord  Cottenham  quoted  the  judgment  of  IjtoA  Wi 
ford  in  Hall  ▼•  Snufh,  that  ^  if  commissioners  unda 
act  of  parliament  order  something  to  be  done  whkli 
not  within  the  scope  of  their  authcNrity,  or  are  themsd: 
guilty  of  negligence  in  doing  that  which  they  aie  i 
powered  to  do,  they  render  themselves  liable  to  an  acdi 
but  they  are  not  answerable  for  the  misconduct  of  « 
as  they  are  obliged  to  employ/*  He  sidd  that  this  ' 
the  true  distinction^  and  that  the  law  thus  laid  down 
ever  since  been  recognised  in  England.  Here,  it  app 
that  the  corporation  of  Manchester  were  carrying  out 
purposes  of  the  Act ;  they  were  not  guilty  of  neg^ 
themselves,  and  had  employed  skilled  persons  to  do 
work ;  therefore  they  are  not  responsible. 

Aiherton  (with  whom  was  Spinks),  for  the  pkundi 
Powers  were  conferred  upon  the  defendants  to  layd 
gas  pipes.  They  did  not  think  proper  to  employ  a  * 
tractor,  but  chose  to  undertake  the  execution  of  the  n 
themselves.  It  may  be  that  the  cases  cited  decide 
where  an  individual  is  clothed  with  an  authority  ai 
duty,  so  that  he  cannot  be  said  to  be  a  volunteer,  he  ii 
personally  responsible  for  injury  resulting  from  acts  m 
he  is  compelled  to  do.  Trustees  of  a  turnpike  road  ! 
a  duty  cast  upon  them,  viz.  to  employ  persons  to  repaii 
road:  if  they  do  so  bon&  fide,  they  fulfil  their  duty; 
not  having  the  control  over  any  fund,  out  of  whid 
reimburse  themselves,  are  not  responsible  for  injuries  ( 

(a)  6  CI.  &  F.  894. 
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aoQed  by  the  negligence  of  the  persons  employed  by 
them.  Here,  however,  there  is  a  fiind  out  of  which  the 
cooDcil  may  make  compensation  to  persons  injored.  The 
mikiog  of  gas  is  an  adventure  carried  on  for  purposes  qv      ' 

of  profit    Before  the  passing  of  6  &  7  Vict  c.  xvii.  and  ^^^"*"^*' 
7  &  8  Vict  c.  xli.,  there  existed  a  gas  Company,  incor- 
porated under  a  local  Act,  the  property  and  powers  of 
which  were  by  those  Acts  vested  in  the  council    By  the 
14  &  15  Vict  a  cxix.,  s.  6,  the  council  have  power  to 
coDstract  and  maintain  the  gasworks,  and  to  supply  gas  and 
to  sell  and  dispose  of  the  coke.     By  the  13th  section  of  that 
Act,  and  by  7  &  8  Vict  c.  xli.,  s.  141,  the  surplus  profits  of 
the  gas  are  to  go  in  reduction  of  the  water  rates  and 
otherwise  towards  the  improvement  of  the  township  of 
Haachester.     The  14  &  15  Vict  c.  cxix.,  &  6,  shews  that 
the  works  are  carried  on  by  the  corporation  voluntarily. 
If  they  were  undersold  by  another  company,  they  would 
not  be  bound  to  carry  on  the  works. 

Hugh  Hilly  in  reply. — If  the  corporation  are  liable  to 
niake  compensation  to  the  plaintiff,  it  must  be  under  the 
Hht  section  of  the  7  &  8  Vict  c.  xli.  No  action  can  be 
maintamed,  because  a  particular  remedy  is  given  by  the 
Act :  The  Governor  and  Company  of  the  British  Cast  Plate 
Manufacturers  v.  Meredith  (a).  [Crompton,  J. — That  clause 
<HiIy  applies  where  damage  results  firom  an  act  expressly 
authorized  by  the  statute.] 

CocKBUBN,  C.  J. — This  case  is  distinguishable  from  those 
cited  and  relied  on  by  Mr.  Hill.  Here,  though  the  indi- 
viduals composing  the  corporation  acted  gratuitously,  yet 
the  corporation  and  the  township  derive  a  profit  from  the 

(a)  4  T.  B.  794. 
p  2 
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carrying  on  of  the  works.     Wc  are  all  of  opinion  ihn  4e 

jfidgment  of  the  Court  below  mnst  be  affirmed. 

Judgment  affinocdi 


IN  THE  EXCHEQUER  CHAMBER- 
{Appeal from  the  Gmrt  of  Exekeqmer.) 


M^\2, 


Graves  v.  Lego  and  Others. 


Tb«  defend.  X  HIS  was  an  appeal  by  the  defendants  againt  tk 
^^^^.  decision  of  the  Court  of  Exchequer  in  discharging  t  lA 
StlG^lj^to  '®  ^^^^^  *  verdict  for  the  defendants  on  a  point  restffrf 
SS^'^T^  at  the  trial.  The  case  set  out  the  pleadings  (whidifilf 
itedYSfb^  appear  in  the  reports,  9  Exch.  709,  1 1  Exch.  «42),  mi 
the  ^Dtiff  to  a  transcript  of  the  learned  Judge's  notes  of  the  trial  Tk 

the  defeodants  .  # 

of  certmin  bekt  effect  of  the  evidence  was,  that  according  to  the  ongea 
Odessa,  •*  the  Liverpool,  where  there  is  one  broker  between  seDer  mi 
▼esek  to  be  buyer,  and  by  the  terms  of  the  contract,  notice  of  mtj 
•oon  as  the  event  is  to  be  given  by  the  seller  to  the  buyer ;  the  OHp 
Jg^^J?'  j^  is  for  the  seller  to  give  it  to  the  broker,  who  fiwim* 
^b^S^  it  to  the  buyer. 

acted  for  both 
plaintiff  and 
defendants.  By 
the  CQstom 
of  Liveipool, 
where  a  con- 
tract contained  a  stipulation  that  notice  of  an  CTent  shonld  be  giren  bj  the  rendor  to  thefvfo 
it  was  nsnal  for  the  vendor  to  give  the  notice  to  the  broker  who  coounnnicated  it  to  the  fSi^ 
'■^Heid,  in  the  Eichoqoer  Chamber,  affirming  the  decision  of  the  Court  of  Ezefaeqner,  Ait  ^.. 
defendants  were  bound  bv  such  usage,  and  therefore  that  a  notice  bj  the  plaintiff  to  the  bnktf  "^ 
of  the  names  of  the  Tesseis  on  which  the  wools  were  shipped  was  a  perfbrmanoe  of  that  i^*^ 
tioo,  although  the  broker  omitted  to  communicate  than  to  the  defendants. 

(a)  Before    CockburM,    C.    J^      wtO,  J^  Erie,  J.,   WiUiamt,  J* 
CoUridgt,  J.,  WightmoH,  J^  Crets^      Cnmpion,  J.,  and  Crvwder^  J. 


Hugh  mn  {Kemplay  with  him),  argued  for  the  defend- 
ants (a). — The  usage  of  merchants  at  Liverpool  is  not 
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Vmding  on  the  defendants,  who  are  London  merchants. 
The  brokers  were  not  the  agents  of  the  defendants  for  the 
purpose  of  receiving  the  notice  for  them.     The  wool  was  to 
l>e  laid  down  either  at  Liverpool,  Hull,  or  London,  and  the 
object  of  the  notice  was  that  the  purchasers  might  be  made 
•ware  of  the  vessel  on  which  the  wool  was  shipped  and  to 
what  place  it  was  coming.     It  was  a  stipulation  for  their 
l*nefit:  Graves  v.  Legg  (a).     The  brokers  were  not,  by 
ibroe  of  their  employment  as  brokers,  agents  to  receive  the 
notice.    They  were  specially  employed  to  make  the  con- 
tract, and,  after  it  was  made,  their  authority  and  power 
ceased.    In  Story  on  Agency,  s.  28,  it  is  said, — ^**  The  true 
definition  of  a  broker  seems  to  be,  that  he  is  an  agent, 
employed  to  make  bargains  and  contracts  between  other 
pefsoDs,  in  matters  of  trade,  commerce,  or  navigation,  for  a 
compensation,  commonly  called  brokerage."     In  Baring  v. 
dome  {b\  the  Court  pointed  out  the  distinction  between  the 
office  of  broker  and  factor.   MUford  v.  Hughes  (c)  also  shews 
wbat  the  business  of  a  broker  is.^  The  authority  of  an  agent 
only  to  sell  b  at  an  end  by  the  sale :  thus,  an  auctioneer 
^er  the  sale  ceases  to  be  the  agent  of  the  vendor,  and 
consequently  has  no  authority  to  treat  of  the  terms  on 
which  a  title  is  to  be  made :  Seton  v.  Slade  (d) ;  Paley's 
Principal  and  Agent,  p.  188,  3rd  ed.     Here  there  was  no 
evidence   that  the  brokers  had  any  express  or   implied 
iQthority,  apart  from  the  usage,  to  receive  the  notice  on 
I^half  of  the  defendants.     It  is  contended,  however,  that 
tbe  usage  is  binding  on  them,  but  according  to  the  evidence 
it  is  the  practice  for  the  seller  to  give  notice  to  his  broker, 
and  no  instance  is  known  in  which  the  broker  has  neglected 
to  forward  the  notice  to  the  purchaser's  broker,  so  that  the 
question  has  never  arisen  as  to  whether  the  purchaser  is 

(a)  9  Exch.  709,  717.  (c)  16  M,  &  W.  174. 

(b)  2  B.  &  Aid.  137.  (d)  7  Ves.  276. 


212  SZCHSQUBB  BBPORTeU 

1867.       to  suffer  for  the  default  of  the  broker  when  only  one  5 

V~^"-^      employed     [Cochbum^  C.  J.-r-It  was  admitted  at  the  trial 

V*  that  when  a  contract  of  this  kind  was  made  by  one  broker 

LXOQ* 

between  seller  and  buyer,  it  was  the  usage  for  the  seller 
to  give  notice  of  the  shipment  to  the  broken]  In  Partridge 
▼•  The  Bank  of  England  {a)  ^  Tindal^  C.  J.,  distinguishes 
between  a  practice  of  trade  and  a  ctistom  properly  so  caM 
This  usage  comes  within  the  former  definition.  In  the 
case  of  mercantile  contracts,  evidence  of  custom  and  usage 
is  admissible  either  to  annex  incidents :  Hutton  v.  WaTrm{)i)t 
Syera  v.  Jonas  {c)\  or  explain  the  meaning  of  particular 
expressions,  or  a  local  mode  of  performing  the  contract: 
Cutfibert  v.  Cumming  {d)y  Broum  v.  Byrne  (e).  None  of 
those  instances  apply  here.  The  pliuntiff,  who  is  a 
merchant  in  Liondon,  is  not  bound  by  the  usage  of  Liver- 
pool \CressweU,  J. — Where  a  broker  is  employed  to 
purchase  in  a  particular  market,  he  is  presumed  to  be 
invested  with  authority  to  purchase  according  to  the  usage 
of  that  market] 

KnowUs  and  Blackburn  appeared  for  the  plaintiff)  but 
were  not  called  upon  to  argue. 

CocKBjUBN,  C.  J. — We  arc  of  opinion  that  the  decision  of 
the  Court  of  Exchequer  is  right  The  contract  requires  that 
notice  of  the  shipment  should  be  given  by  the  seller  to  the 
buyer.  Here  the  notice  was  given  by  the  seller  to  the  bnh 
ker  who  acted  for  both  parties.  There  was  evidence  that 
according  to  the  usage  of  Liverpool,  if  notice  is  given  to  tb 
buyer^s  broker  that  is  equivalent  to  notice  to  the  buyer  his 
self;  and  the  case  is  the  same  whether  there  be  two  brokei 

(a)  9  Q.  B.  896.  {d)  11  Exoh.  405. 

(6)  1  M.  &  W.  466.  (e)  3  E.  &  B.  708. 

(c)  2Exch.  111. 
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iot  the  seller  and  the  other  for  the  buyer,  or  ODe  broker 
)act8  for  both;  the  custom  of  the  Liverpool  market  being 
t  in  such  case  notice  to  the  broker  as  the  agent  of  the 
er  is  notice  to  the  buyer.  The  only  question  is  whether, 
D  a  merchant  residing  in  Liondon  contracts  with  a 
?rpool  merchant  in  Liverpool,  he  is  bound  by  the  usage 
rade  at  Liverpool  We  think  that  as  he  employed  an 
It  at  Liverpool  to  make  a  contract  there,  it  must  be 
m  to  have  been  made  with  all  the  incidents  of  a  con- 
t  entered  into  at  Liverpool,  and  one  is  that  notice  to 
buyer's  agent  is  notice  to  the  principal  The  judgment 
he  Court  below  must  therefore  be  affirmed. 

Judgment  affirmed. 
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1857. 


Grayxs 

V. 

Lioo. 


IN  THE  EXCHEQUER  CHAMBER. 
{Appeal  from  the  Court  of  Exchequer  J) 


Roberts  v.  Smith  and  Another. 


May  13. 


ECL  A  RATION. — That  before  and  until  and  at  the  a  declaration 
of  the   plaintiff's  entering  into  the  service   of  the  plaintiff,  a 
odants  and  of  the  committing  of  the  grievances,  &c.,  enterjytnto 
defendants  carried  on  the  business  of  builders,  and  J^ed^jj^^J^^ 

upon  the  terms 
ley  ihoold  take  and  use  all  due,  reasonable  and  proper  means  and  precautions  in  order  to 
It  accident,  damage  or  injory,  or  unreasonable  or  unnecessary  risk,  or  damage  from  happon- 
'  occurring  to  tne  plaintin  in  the  performance  of  his  duty  as  such  servant ;  that  the 
laots  did  not  take  such  reasonable  precautions,  and  by  reason  thereof,  and  of  Uie  neglect 
f  of  the  defendants,  the  plaintiff  was  employed  on  a  scaffold  which,  for  want  of  such  pre- 
Ds,  was  rotten  and  unsafe,  which  the  defendants  knew,  and  whereof  the  plaintiff  was 

ignorant,  and  in  conseauence  thereof  a  part  of  the  scaffold  broke  and  the  plaintiff  fell  to 
nuuL  Pleas. — First :  Not  guilty.   Second :  Traverse  of  employment  on  the  terms  al Wed. 

trial,  it  was  proved  that  the  defendants  had  employed  a  labourer  to  erect  the  scaffold, 
aterials  for  the  scaffold  were  in  bad  condition.  The  labourer  broke  several  of  the  putlogs  in 
them.     One  of  the  defendants  told  him  to  break  no  more,  that  the  putlogs  woula  do  very 

The  labourer  used  such  as  he  thought  sound.  One  of  the  putlog  so  used  having  given 
e  scaffold  fell,  and  the  plaintiff  was  injured.  On  this  evidence,  the  Judge  at  the  trial 
d  a  nonsuit.— ITeit/,  on  appeal  to  the  Court  of  Exchequer  Chamber,  that  there  was 
«  to  go  to  the  jury  of  the  liability  of  the  defendants. 


214  EXCHEQUER  BEPORT& 

1857.       ^®  plaintiff,  being  a  bricklayer,  entered  into  the  service 
ir'^^'"^*^      of  the  defendants  in  the  way  of  their  trade  upon  the  teniM 

BOBBKTS  •'  J  I.      I J 

«•  and  conditions,  amongst  others,  that  the  defendants  shooki 

take  and  use  all  due,  reasonable  and  proper  means  and 
precautions  in  order  to  prevent  accident,  damage  or  injm7> 
or  unreasonable    and    unnecessary  risk  or  danger  froos 
happening  or  occurring  to  the  pluntiff  in  the  perfbrmanee 
of  his  duty  as  such  servant  of  the  defendants ;  and  althoii|^ 
the  plamtiff  did  all  things,  &c.,  yet  the  defendants  did  not 
take  or  use  due  or  reasonable,  or  proper  means  or  precau- 
tions, but  altogether  omitted  so  to  do;  and  by  reason  thereof 
and  of  the  de&ult  and  ne^ect  of  duty  of  the  defendants,  the 
plaintiff  was  directed  and  employed  by  the  defendants^  as 
such  their  servant,  to  perform  work  upon  the  wall  of  a  house, 
and  for  that  purpose  to  remain  at  a  great  height  from  the 
ground  upon  a scaffidd  affixed  tosoch  house, and  which sctf* 
fokl,  for  want  of  the  use  of  soch  means  or  precantiofM^  and 
by  reason  of  the  negligence  and  de&olt  of  the  defendant^ 
was  and  remained  oonstracted  wearj  unsafely  and  onaecordj, 
and  in  sudi  a  defective,  rotten  and  improper  state  and  con- 
dition as  to  render  it  dangeroos  to  remain  i^oo  the  ssbk 
for  the  purpose  of  doii^  the  woik,  whidi  the  defendanti 
then  well  knew,  but  whereof   the  plaintiff  was  whoBj 
ignorant;  and  in  conseqaence  tbereoC  whilst  the  plaintf 
was  so  cogi^ged  and  emplot^ed,  a  part  of  dieacaffiild  hnb 
and  gare  way,  and  die  plaintiff  was  imi^j-Si^i^^H  to  die 
ground^  and  his  th^  w;as  thereby  fimtuieJ,  &c 

Pka&— nrst :  Noc  guihT.  Second  :  Tramne  of  die 
empkvnnent  upon  the  tenu  a!kj<ed.    fasoea  diereon. 

Tbe  case  was  tn^i  Sejbre  AAci,  C  BL,  at  die  sitfiip 
at  Wcsoains^itr  after  ksa  MidsaelBas  Tcnn,  wlm  the 
fi^^win;:  mimce  was  ^sraa  &w  the  {Amntiff : — 

IV  piiir,;;5  ^j^cu  ihax  l)e  was  a  bndOarer  in  defend- 
«itt'  «r.j^-ya»:::;.     Cfc  :iic  1  Sui  <c  Jc't,  in  oooaeqiMDoe  of 
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eaking  of  a  putlog  (a),  the  plaintiff  was  precipitated  1857. 
scaffold  into  the  area  and  broke  his  thigh.  Another 
S  a  labourer,  said : — **  I  was  employed  to  get  the  scaf- 
;  oat  of  the  defendants'  yard  and  to  erect  the  same, 
(ual  to  examine  the  poles,  &c.  I  examined  the  mate- 
id  found  them  in  bad  condition,  light  and  wormeaten. 
e  several  that  were  rotten  and  wormeaten.  The 
ant,  William  Smith,  came  afterwards :  he  asked  who 
he  putlogs ;  I  told  him  I  did.  Smith  then  said,  ^  You 
10  business  to  do  so;  they  will  do  very  well  as  there 
bricks  or  mortar  to  be  put  upon  them :  don't  break 
3re.*  I  put  aside  such  as  I  thought  sound.  I  used 
putlogs  where  one  would  have  done.  I  have  been  a 
3r  and  scaffolder  for  twenty-five  years.     A  sound 

ought  to  bear  firom  15  cwt  to  a  ton,  or  twenty 

Another  witness,  on  cross-examination,  stated, — 
putlog  which  broke  was  the  strongest  of  the  three : 
ight  it  was  safe  for  the  weight  which  was  going 
Other  witnesses  stated  that  the  putlogs  and  poles 
both  rotten.  At  the  conclusion  of  the  plaintiff's 
it  was  objected  that  there  was  no  evidence  to  go 

jury;  and  on  that  ground  the  Lord  Chief  Baron 
d  a  nonsuit  with  liberty  to  the  plaintiff  ^o  move  for 
trial,  if  there  was  any  evidence  to  go  to  the  jury, 
ule  was  afterwards  obtained  by  the  plaintiff,  calling 
he  defendants  to  shew  cause  why  the  nonsuit  should 

set  aside  and  a  new  trial  had  on  the  ground  that 
dence  ought  to  have  been  left  to  the  jury.     It  was 

between  the  plaintiff's  and  defendants'  counsel  (in 
that  the  plaintiff  might  appeal)  that  this  rule  should 
barged  by  the  Court  of  Exchequer,  and  against  such 
this  appeal  was  brought. 

.^utlogs, — pieces  of  timber  to  work,  and  to  lay  bricks  and 
poles  about  seven  foot  long,  mortar  upon. — Moxons  Mcchaii- 
the  boards  they  stand  on      ical  Exercises — Johnson's  Diet. 


Smitb. 
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1857.  Temple  (with  whom  was  C.  Wray  Leuns),  for  the  plai 

^-'"v^-^      now  moved  for  a  new  trial. — ^The  accident  was  causo 

BOBSBXS 

V.  the  improper  condact  of  the  defendant  Smith,  who 

vented  the  servant,  whom  he  had  enq^oyed  to  eied 

scaffold,  firom  trying  the  strength  of  the  putlogs  whid 

was  about  to  nse.    The  pindple  which  governs  these* 

is  laid  down  inPaierscn  v.  Wallaeeia),    That  was  an  a 

against  the  owners  of  a  mine,  by  the  femily  of  a  woik 

who  was  killed  in  the  mine  by  the  fidling  of  a  8 

It  was  proved  that  one  Snedden  was  the  ondeigi 

manager  of  the  mine ;  that  there  was  some  dispote  i 

not  going  to  work  on  the  day  when  the  accident  hqifn 

when  the  workmen  pcmited  to  the  roof  and  partia 

to  the  stcme,  which  afterwards  fell,  as  being  in  a 

dai^geroos  ocMidition.     Snedden  said  they  were  afrai 

snow  when  none  felL     The  deceased   remooatrated, 

Snedden  ultimately  agreed  that  the  stone  should  b 

moved.     The  deceased,  not  waiting  for  the  removal,  p 

under  the  stone  and  was  killed  by  its  £dling.     Loid  i 

worth,  C,  said  that  it  was  necessary  for  the  puraac 

establish  two  propositions:  first,  that  the  stone  was 

dai^erooB  position  owing  to  the  negligence  of  the  nu 

and  next,  that  the  workman  whose  life  was  fiirfeitec 

it  by  reason  of  that  n^ligence,  and  not  of  any  rad 

on  his  own  part    He  also  laid  down  the  rule,  **  Wl 

master  employs  a  servant  inaworkof  adangenms  duu 

he  is  bound  to  take  all  reasonable  precantioiis  §x  the  i 

of  that  workman*   ^    *    *   It  b  the  m»ta*8  duty  1 

careful  that  his  servant  is  not  induced  to  work  UM 

DodoQ  that  tackle  or  madiineiy  B  stanndi  or  secure^' 

in  feci  the  mastn  knows^  or  oi^t  to  know,  that 

not  so;  and  if  from  any  negtigence  in  this  re^KCt  db 

arise,  the  master  is  responsible.*    This  ruling  w» 

firmed  in  the  case  <^  Bryd^m  r.  Awart  {b\      If  it 

(«)  I  VstqaLLiu  T4S.  (>)  2  Hacqaceii*  » 
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roved  that  every  putlog  was  in  a  rotten  state,  that 
have  been  evidence  for  the  jury  that  reasonable 
id  not  been  taken  by  the  master.  Here,  however, 
ras  expreu  evidence  of  recklessness  on  the  part  of 
ster.  [Cockbumy  C.  J. — It  Is  clear  that  there  was 
e  to  go  to  the  jury  that  the  accident  was  caused  by 
;ligence  of  the  master ;  the  question  is,  not  whether 
ister  believed  the  putlogs  sufficiently  strong,  but 
r  he  was  justified  in  believing  them  to  be  so.] 

oles  (with  whom  was  Barnard),  for  the  defendants, 
cause. — The  declaration  alleges  that  the  plaintiff 
[  into  the  service  of  the  defendants  upon  the  terms 
ey  should  use  all  due  means  and  precautions  in  order 
ent  accident  or  injury,  or  unreasonable  or  unnecessary 
damage  from  happening  to  the  plaintiff  in  the  per- 
ce  of  his  duty  as  a  servant  Now  the  law  casts  no 
pon  a  master  in  a  case  like  the  present,  except  that 
ing  due  care  in  selecting  his  servants.  [CockburHf 
-Suppose  he  employs  competent  servants,  but  gives 
aaterials  that  are  rotten  and  cannot  safely  be  used. 
naUy  J. — Suppose  that  he  does  so  knowing  the  mate- 
)  be  rotten.]  The  only  duty  is  to  take  reasonable 
providing  proper  materials  and  servants.  [Cromp- 
. — The  allegation  means  no  more  than  that  the 
ant  was  to  do  all  that  the  law  required  of  him.] 
maur  v.  Maddox  {a\  it  was  held  that  the  owner  of  a 
!  was  not  liable  for  injury  to  an  actor,  who  fell 
b  a  hole  in  the  floor  under  the  stage  which  was  not 
.  or  fenced.  [Erie,  J. — In  that  case  the  arrangement 
I  indispensable  part  of  the  stage  mechanism.]  In 
nty.  Webb{b\  certain  scaffolding  had  been  erected  by 

16  Q.  B.  326.  (6)  18  C.  i3.  797. 
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1857.       A  servant  of  the  defendant,  named  Martin.     Some  pabter 

^"^    ^      employed  said  it  wanted  an  additional  apright,  and  th 

V.  defendant  said  that  if  Martin  hearkened  to  the  painters  b 

Smith.  '^ 

would  have  nothing  else  to  da  The  accident  having  occane 
for  want  of  the  additional  upright,  Crowder,  J.»  told  tb 
jury  that  if  they  were  of  opinion  that  the  scaffolding  wi 
erected  under  the  personal  direction  and  interference  i 
the  defendant  and  was  insufficient,  or  that  the  pern 
employed  by  the  defendant  for  the  purpose  of  erecting 
was  an  incompetent  person,  the  plaintiff  was  entided  t 
recover.  The  jury  having  found  a  verdict  for  the  phunuC 
intimating  that  Martin  was  not  a  competent  person,  tb 
Court  granted  a  new  trial  [Crampian,  J. — ^That  p« 
of  the  ruling  of  my  brother  Crowder,  which  applies  to  du 
case,  is  against  the  defendants.  Cockbum,  C.  J. — Tha 
the  plwitifls  sought  to  make  the  master  responsible  ft 
the  negligence  of  the  servant  Here  it  is  the  masttf  wh 
was  himself  guilty  of  negligence.  Cfrcwder,  J. — ^The  mule 
there  had  nothing  to  do  with  the  scaffolding.] 

CocKBUBN,  C.  J. — We  are  all  of  opinion  that  there  am 
be  a  new  trial,  and  that  it  is  quite  clear  that  there  wi 
evidence  to  go  to  the  jury. 

WiLLES,  J.— It  must  be  understood  that  this  rok  1 
granted  upon  the  ground  that  there  appears  to  have  ben 
evidence  of  the  personal  interference  and  negtigence  of  lb 
master. 

Rule  absolute  for  a  new  tiiaL 
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cc1^eq[uet  iSitpovti. 
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#  1867. 

In  rb  William  Baker.  Jmu  i,  2. 

LAND  (May  29th)  had  obtained  a  rule  for  a  writ  B.  agreed  with 
corpus  to  issue,  directed  to  the  governor  of  the  serve  them  at 

a  potter  from 
the  Uth  Not. 

11th  Not.  1857.    He  entered  the  senrioe,  bat  a  dispute  haTinff  arisen  between 

emplojers  as  to  hia  wages,  he  left  the  service  on  the  10th  March,  1857.  On 
irch  he  was  oonricted  by  a  justice  of  the  peace  for  nnlawfullj  absenting  himself 
iplo7er*S  serTioe,  and  sentenced  to  one  month's  imprisonment,  with  h^  labour, 
ic  of  Correction.  On  the  17th  April  he  was  discharged  from  prison,  and  on 
IS  requested  by  H.  &  Co.  to  return  to  their  service,  but  refused.  On  the 
e  was  affain  convicted  by  a  justice,  on  a  charge  of  unlawfully  absenting  himself 
nrice  of  H.  &  Co.,  and  sentenced  to  one  month's  imprisonment,  with  hard 
e  House  of  Correction.  A  writ  of  habeas  corpus  having  issued,  the  governor 
ise  of  Correction  returned  that  he  held  B.  in  custody  under  the  warrant  of  a 
ch  after  reciting  that  complaint  on  oath  hath  been  made  to  him  that  B.  on  tho 
ibcr  last  contracted  and  agreed  with  H.  &  Co.  to  serve  them  as  a  potter,  in  their 
K)tters,  until  the  1  Ith  November  next,  and  **  having  entered  upon  ana  worked  under 
nent,  and  the  term  of  his  contract  beinff  unexpired,  the  said  B.  did  on  the  29th 
alawfully  misdemean  and  misconduct  himself  in  his  said  service  by  neglecting  and 
mself  from  his  said  master's  service  without  the  leave  of  his  said  master,  contrary  to 
OS  of  the  statute  in  such  case  made  and  provided.  And,  whereas  the  said  B.  beinff 
t  before  roe  the  said  justice  to  answer  the  said  complaint,  and  I  having  duly  examined 
are  thereof :  Do  adjudge  the  said  complaint  to  be  true,  it  appearing  to  me  as  well 
amination  on  oath  of  AL  in  the  presence  of  the  said  B.  as  otnerwisc,  that  the  said 
x>ntracted  as  aforesaid  to  serve  the  said  H.  &  Co.  as  a  potter  in  their  business  of 

the  term  of  his  contract  being  unexpired,  did  on  the  29th  of  April  last  misdemean 
!act  himself  in  his  said  service,  by  neglecting  and  absenting  himself  from  his  said 
vice  without  the  leave  of  his  said  master :  I  do  therefore  convict  him  the  said  B.  of 
dace,  and  do  order  and  adjudge  that  the  said  B.  for  his  said  offence  be  committed  to 
9f  Correction  at  S.,  there  to  remain  and  be  held  to  hard  labour  for  the  space  of  one 
)nth.     These  are  therefore  to  command  you,"  &c. 

Irst,  that,  assuming  the  contract  was  dissolved  by  the  conviction,  affidavits  might  be 
i  purpose  of  shewing  that  the  absenting  in  respect  of  which  the  second  conviction  took 
be  not  rctoming  to  the  service  after  the  expiration  of  the  imprisonment  under  the 
ion,  for  in  that  case  the  justice  had  no  jurisdiction  i  Per  Pollock,  C.  B.,  and  JFatson^ 
I,  B.,  dubitante,  BramwtU,  B.,  dissentiente. 

:  That  the  contract  was  not  dissolved  by  the  first  conviction :  Per  Bramwell,  B.  and 
;   Pollocks  C.  B.,  dissentiente,  Martin,  B.,  dubitante. 

That  the  conviction  was  not  open  to  the  objection  that  it  did  not  affirmatively 

B.  had  entered  the  service,  or  to  the  objection  that  the  adjudication  was  made  on 
her  than  that  taken  in  the  presence  of  B. :  Per  totam  Curiam. 

.  That  the  conviction  was  bad,  inasmuch  as  the  justice  had  not  adjudicated  as  to  an 
of  wages  daring  the  period  of  imprisonrntnt :  WaUon,  B.,  dissentiente. 
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Xg57.  County  prisoo  at  Staflbrd»  to  bring  op  the  body  of  WDUa 
Baker.  The  aj^ication  was  madeon  an  aflBdarit(a)whict 
stated  that  Baker  had  entered  into  an  agreement  w^ 
Messrs.  Hawley  to  serve  them  as  a  potter  fiom  the  lldiol 
November,  1856,  dU  die  11th  of  November,  1857 :  Aal 
he  Altered  on  the  service  nnder  the  agreement,  bat  i 
dispote  haraig  arisen  between  him  and  his  employen  if 
to  his  wages,  he  left  the  service  on  the  10th  of  Hardi 
1857.  On  the  18th  of  Mardi,  1857,  he  attended  befcv 
a  JQsdce  of  the  peace,  in  obedience  to  a  previoos  sum 
nums,  on  a  chaige  of  onlawfiilly  absenting  himself  finx 
the  service  of  bis  employers  on  the  10th  of  Maidi,  so 
was  convicted  and  sentenced  to  one  month's  imprisoi 
ment  with  hard  labour  in  the  House  of  Correction.  B 
underwent  the  sentence,  and  on  the  17th  of  April  wi 
dischaiged  firom  prison,  when  he  entered  the  service  i 
another  person.  On  the  29th  of  April  he  was  veqoeitt 
by  Messrs.  Hawley  to  return  to  their  service,  but  I 
refused.  On  the  13th  of  May  he  was  again  broc^t  befa 
a  justice  of  the  peace,  on  a  chaige  of  having  unlawfoD; 
absented  himself  firom  the  serrice  of  Messrs.  Hawley  on  dM 
29th  of  April,  and  was  convicted  and  sentenced  to  cei 
month's  imprisonment,  vdth  hard  labour,  in  the  Hoona 
Correction,  under  which  sentence  he  was  in  prison. 

In  the  present  term  (May  27),  Scatbcnd  made  a  flimibi 
application  to  the  Court  of  Queen's  Bench  tor  a  wiitQi 
habeas  corpus,  to  bring  up  the  body  of  William  Baker,  bol 
that  Court  refused  to  grant  the  application. 

On  the  Ist  June  the  prisoner  was  brought  before  ds 
Court,  in  obedience  to  the  writ  of  habeas  corpus^  by  A 
governor  of  the  prison,  who  returned  that  he  held  him  i 
custody  under  the  following  warrant  of  commitment  :— 

(a)  The   Court   intimated   a     be  used,  bat  expressed  s  wi 
doubt  whether  the  affidavit  could      hear  the  point  argued. 
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Coonty  of )  '^^  ^^  constables,  &c.,  and  to  the  keeper 
Staffoid,  >  of  the  Hoase  of  Correction  at  Stafford, 
to  wiL     I      or  his  deputy. 

Whereas,  complaint  upon  oath  hath  been  made  unto  me, 
lomas  Baily  Boee,  Esquire,  one  of  her  Majesty's  justices 
the  peace  acting  in  and  for  the  county  of  Stafford,  by 
DCS  Mayer  o^  &c.,  agent  for  Felix  Hawley  and  others 
&c,  potters ;  that  William  Baker,  late  of  Langton  in 
said  county,  potter,  did  on  11th  day  of  November  last, 
itract  and  agree  with  the  said  Felix  Hulme  Hawley  and 
copartners  to  serve  them  as  a  potter  in  their  business 
potters  at  the  parish  of  Stoke-upon-Trent  in  the  said 
in^  under  a  written  contract  for  a  certain  time  (to  wit), 
til  the  11th  day  of  November  next,  and  having  entered 
m  and  worked  under  such  agreement  and  the  term 
his  contract  being  unexpired,  the  said  William  Baker 
I,  on  the  29th  day  of  April  last,  unlawfully  misdemean 
1  misconduct  himself  in  his  said  service  by  neglecting 
i  absenting  himself  from  his  said  master's  service 
thout  the  leave  of  his  said  master,  without  having  given 
his  said  master  any  notice  thereof,  and  without  any  suffi- 
nt  reason  for  so  doing,  contrary  to  the  provisions  of  the 
tote  in  such  case  made  and  provided*  And,  whereas 
I  said  William  Baker  being  now  brought  before  me  the 
d  justice,  in  pursuance  of  my  warrant  issued  against 
D  to  answer  to  the  said  complaint,  and  I  having  duly 
imined  into  the  nature  thereof:  Do  adjudge  the  said 
nplaint  to  be  true,  in  appearing  to  me  as  well  upon  the 
amination  on  oath  of  the  said  James  Mayer  in  the  pre- 
ice  of  the  said  William  Baker,  as  otherwise,  that  the 
d  WiUiam  Baker  having  contracted  as  aforesaid  to  serve 
i  said  Felix  Hawley  and  his  copartners  as  a  potter  in 
ir  business  of  potters,  and  the  term  of  his  contract  being 
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1887.       UDczpircd^  did^  on  the  29th  day  of  April  last  misdemeoi 

and  misconduct  himself  in  his  said  service,  by  neglecdng 

and  absenting  himself  from  his  said  master's  service  widiOQt 

the  leave  of  his  sud  master,  and  without  pving  to  his  ail 

roaster  any  notice  thereof  and  without  any  snffident  reMOQ 

for  so  dicing :  I  do  therefore  convict  him  the  said  WilliiB 

Baker  of  his  said  ofience,  and  do  order  and  adjudge  dat 

the  said  William  Baker  for  Us  said  ofienoe  be  comoutted 

to  the  House  of  Correction  at  Stafford  aforesud,  thereto 

remain  and  be  held  to  hard  labour  for  the  space  of  oo0 

calendar  roonth.    These  are  therefore  to  command  yoo  die 

sttd  constable  forthwith  to  convey  the  said  William  Biker 

to  the  House  of  ConectioD  at    Stafford  aforesaid  wi 

deliver  him  to  the   keeper   thereof  togetho*  with  tha 

warrant.    And  I  do  hereby  command  yoo  the  said  keepa 

to  receive  the  said  William  Baker  into  your  costody  in  da 

said  House  of  CorrectioD  at  Stafford  aforesaid^  that  tfl 

renun  ami  be  heU  to  hard  laboor  for  the  spaee  of  one 

calendar  month  fiom  the  date  hereof  and  for  jour  so  doiog 

th»  shall  be  to  tou  ami  each  of  too  a  sufficient  iranaDt-' 

Given  under  my  hand  and  seal  dits  13th  daj  of  Msfi 

AJX  l$37y  at  Langton  in  the  sttd  coanty. 

Veiled  and  seakd)        l^naL  &  Bos. 


^SnP(dbiil  (wiih  whon  wi^  n%Miiw)  sovcd  for  Ae  pri- 
dbchane^w — Ftnti.  aSdmcs  aaar  be  and  fir  Ai 
puvp<w  v>f  :st»f  wiii^  ihat  the  >aBtxe  bad  m 
H  rr  Bi&y  .ii^  h  «9i  expose  JBtbcctnr  tt>  dbift 
TVc^  iW  fracwr  omi  b<^»  cvcT-cced  ssnier  tfbe  4  Gsai 
c.  H.  and  Oft  an  sp^onfML  1y  jq$  ^^ciaije^  Lori  Oaf 
MC  C  JU  sttd^— «  I  daodk  daa  ^  jiit—,   Mf  m 


.^^  5  1^  i  3;  3Vr 
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)in  which  he  could  reasonably  infer  that  there  1857. 
tract  creating  the  relation  of  master  and  servant, 
ould  shew  that  there  was  no  jurisdiction  in  the 
But,  if  there  was  such  evidence,  it  is  immaterial 
that  there  was  other  evidence  from  which  the 
ight  have  inferred  the  contrary,  for  that  would 
)  shew  that  the  finding  of  the  justice  on  a  matter 
is  jurisdiction  was  wrong."  [Pollock^  C.  B. — 
may  be  used  for  the  purpose  of  shewing  that 
)  no  evidence  at  all,  but  if  there  is  conflicting 
it  is  for  the  justice  to  decide  upon  it]  In  order 
be  justice  jurisdiction,  there  must  be  a  contract 
;  and  an  omission  to  enter  the  service;  or  an 
into  the  service,  and  an  absenting  thereirom; 
38  affidavits  are  received  the  justice  may  give 
irisdiction  by  finding  those  matters  when  in  fact 
lot  exist :  Regina  v.  Bolton  {a). 
lly,  upon  the  facts  disclosed  by  the  affidavit, 
.e  had  no  jurisdiction*  This  case  is  not  within 
branch  of  the  3rd  section  of  the  4  Geo.  4,  c.  34  (jb), 

,  B.  66.  or  herself  from  his  or  her  service 

.  3  enacts, — "That  if  before  the  term  of  his  or  her 

t  in  husbandry  or  any  contract,  whether  such  contract 

alico    printer,  handi-  shall   be   in  writing   or  not  in 

miner,  collier,   keel-  writing,  shall  be  completed,  or 

an,    glassman,  potter,  neglect  to  fulfil  the  same,  or  be 

)r  other  person,  shall  guilty  of  any  other  misconduct 

!th  any  person  or  per-  or  misdemeanor  in  the  execution 

isoerer,  to  serve  him,  thereof,  or  otherwise  respecting 

em  for  any   time  or  the  same,  then  and  in  every  such 

soever,  or  in  any  other  case  it  shall  may  be  lawful  for 

id  shall  not  enter  into  any  justice  of  the  peace  of  the 

ice  his  or  her  service  county  or  place  where  such  ser- 

to  his  or  her  contract  vant  in  husbandry,  artificer,  calico 

ract  being  in  writing,  printer,    handicraftsman,   miner, 

I  by  the    contracting  collier,  keelman,  pitman,  glass- 

•  having  entered  into  man,  potter,  labourer,  or  other 

e  shall  absent  himself  person,  shall  have  so  contracted, 

— N.  8.  Q  EXCH. 
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which  has  refeienoe  to  cases  where  the  woikmai 
tracted  m  writiiig  to  serve  and  has  not  entere 
service.  The  section  goes  on  to  say  ^  or  havii 
into  sach  service  shall  absent  himself  or  herself  1 
her  service  before  the  term  of  his  or  her  contrac 
sach  contract  shall  be  in  writing  or  not  in  wi 
be  completed,"  &c.,  it  shall  be  lawfbl  for  the  joe 
That  means  leaving  the  service,  the  par^  bei 
time  in  the  service ;  as  in  this  case,  on  the  occai 
6rBt  conviction  there  had  been  an  entiv  on  the  f 
an  absenting  therefrom  in  the  sense  of  the  ad 
ment  But  it  was  never  intended  that  the  1 
extend  to  a  workman  who  does  not  return  to 


or  be  employed  or  be  found,  and 
such  justice  is  hereby  authorized 
and  empowered,  upon  complaint 
thereof  made  upon  oath  to  him 
by  the  person  or  persons,  or  any 
of  them  with  whom  such  servant 
in  husbandry,  artificer,  calico 
printer,  handicraftsman,  miner, 
collier,  keelman,  pitman,  glass- 
man,  potter,  labourer,  or  other 
person  shall  have  so  contracted, 
or  by  his  her  or  their  steward, 
manager,  or  agent,  which  oath 
such  justice  is  hereby  empowered 
to  administer,  to  issue  his  war- 
rant for  the  apprehending  every 
such  servant  in  husbandry,  arti- 
ficer, calico  printer,  handicrafts- 
man, miner,  collier,  keelman,  pit- 
man, glassman,  potter,  labourer, 
or  other  person,  and  to  examine 
into  the  nature  of  the  complaint ; 
and  if  it  shall  appear  to  such 
justice  that  any  such  servant  in 
husbandry,  artificer,  calico  prin- 
ter, handicraftsman,  miner,  collier, 
keelman,  pitman,glas8man,  potter, 


labourer,  or  other  ] 
not  have  fulfilled  an 
or  hath  been  guilty 
misconduct,  or  miw 
aforesaid,  it  shall  i 
lawful  for  such  justM 
every  such  person  t 
of  Correction,  then 
and  be  held  to  har 
a  reasonable  time,  n< 
three  months,  and  to 
portionable  part  of 
wages,  for  and  during 
as  he  or  she  shall  bi 
in  the  House  of  Con 
lieu  thereof,  to  punisl 
by  abating  the  whole 
of  his  or  her  wagec 
charge  such  servant  i 
artificer,  calico  prii 
craftsman,  miner,  c 
man,  pitman,  glassi 
labourer,  or  other 
his  or  her  contract 
employment,  which  di 
be  given  under  the  l 
of  such  justice  gratii 


i'8  itencti  tested  their  juOgment  on  tbe  ground  tmt 
•act  BDbnsted,  and  that  bo  long  ss  it  continued  the 

WM  boDud  to  return  to  his  service.  It  is  conceded 
raotnct  so  &r  remains^  that  the  woifanan  may  be 

an  action  for  not  fulfilling  it;  but  the  question  is, 
a  breach  of  a  civil  duty  to  return  can  be  said  to  be 
bsenting  within  tbe  meaning  of  this  act  of  parlia- 
rhe  words  "  abeenting  himself  "  in  that  Act,  mean 
ire  from  actual  service.     The  absenting  in  respect 

the  second  conviction  took  place,  was  either  no 
;  at  all  or  a  continuance  of  the  previous  absenting, 
this  woAman  had  not  been  imprisoned,  but  had 
len  brought  before  the  justice  for  absenting  himself 
irst  occasion,  could  it  be  said  that  his  refusal  to 
^r  demand  was  a  fresfa  absenting?  If  so,  an 
nigbt  be  created  every  day  in  the  week,  and  the 

imprisoned  during  his  life  for  these  accumulated 
If,  however,  the  refused  to  return  after  demand 

continuance  of  the  first  absenting,  how  does  the 
nent  fer  that  offence  render  a  subsequent  refusal 
I  a  fresh  absenting  ?  Again,  suppose  there  is  a 
in  writing  to  serve  for  twelve  months,  and  the 

does  not  enter  the  service,  could  it  be  said  that 
t  be  required,  day  by  day,  to  enter,  and  that  if 
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1857.  against  the  workman  for  abaenting  himself,  woald  h 
recover  one  entire  damage?  So  here  the  master  re< 
the  workman  to  be  pmushed  with  reference  to  his  b 
of  contract  When  this  application  was  made  to  the  ( 
of  Queen's  Bench,  my  brother  Erie  was  of  opinion 
the  authority  to  the  justice  to  put  an  end  to  the  cob 
shewed  that  the  relation  of  master  and  servant  coDti] 
notwithstanding  the  imprisonment,  but  I  am  indine 
think  that  the  statute  only  means  that  the  justice 
dischaige  the  contract  simpliciter,  in  lieu  of  either  of 
former  punishments.  Pollock^  C.  B. — ^A  workman  ma 
guilty  of  such  an  offence  as  to  require  punishment 
imprisonment  and  hard  labour,  or  the  case  may  be  sue 
not  to  call  for  that  punishment,  and  then  in  lieu  tb 
there  may  be  an  abatement  of  wages ;  or  if  the  magis 
should  think  that,  under  the  circumstance,  there  ii 
ground  for  punishment,  but  that  the  relation  of  master 
servant  does  not  exist  on  that  footing  which  is  desirabl 
social  purposes,  then  he  may  put  an  end  to  it] 
magistrate  is  to  act  once  for  all,  and  as  soon  as  he 
adopted  either  of  those  courses  his  jurisdiction  is  a 
end.  The  statute  should  receive  a  strict  interpreta 
since  it  imposes  severe  penalties  on  the  servant,  but  ( 
him  no  equivalent  advantage  as  against  the  master, 
the  4th  and  5th  sections  certain  powers  are  givei 
justices  to  compel  the  payment  of  wages,  but  if  the  m; 
refuses  to  employ  the  workman,  the  latter  has  no  leo 
under  the  Act,  but  must  resort  to  a  civil  action. 

Thirdly,  the  commitment  is  bad  on  the  bee  of  it 
is  essential  that  there  should  be  an  entry  on  the  aer 
in  order  to  render  the  absenting  an  offence  within 
meaning  of  the  statute ;  but  the  adjudication  merely  i 
that  the  complaint  is  true,  it  i4>pearing  that  Baker  hi 
contracted  to  serve  did  misconduct  himself  by  ne^^ 
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lod  abseoting  himself  from  his  master's  seryice.     {^Martin,       1857. 
&— The  complaint  states  that  he  entered  upon  and  worked 
ooder  the  agreement,  and  then  the  justice  says  **I  do 
adjudge  the  said  complaint  to  be  true,**  and  he  goes  on 
to  state  his  reason  for  so  adjudging,  viz.,  it  appearing  that 
Baker  having  contracted  to  serve,  absented  himself.]     The 
JDstice  ought  to  adjudicate  on  all  matters  necessary  to  con- 
stitute the  ofience.     The  expression   **  absenting  himself 
from  his  master^s  service''  docs  not  necessarily  imply  that  he 
bd  entered  apon  it :  Askew's  Case  (a) ;  Smith's  Master  and 
Serrant,  p.  317. — Again,  in  a  conviction,  it  must  appear 
that  the  justice  acted  soley  on  the  evidence  taken  on  oath 
io  the  prisoner's  presence.     On  the  face  of  this  conviction 
it  is  clear  that  the  justice  acted  also  on  other  grounds,  for 
the  adjudication  is,  **  it  appearing  to  me  as  well  upon  the 
examination  on  oath,*'  &c.,  **  as  otherwise.*'     [Martin,  B. — 
The  prisoner  may  have  confessed  the  offence.]     In  Rex  v. 
l^ffe  {b)  an  order  of  bastardy,  which  was  stated  to  have 
been  made  on  the  oath  of  the  wife,  "  as  otherwise,"  was 
held  good,  since   it  would  be   intended   that   the   other 
eridence  was  on  oath*     That  case  however  is  distinguish- 
able, for  there  it  was  not  necessary  that  the  evidence  should 
be  taken  in  the  presence  of  the  party  charged ;  and  more- 
ofer  it  is  a  well  known  principle  that  every  intendment 
win  be  made  in  support  of  an  order,  but  not  of  a  conviction. 
%0ia  V.  Tordoft{c)  is  an  express  authority,  that  a  con- 
nction  is  bad  which  does  not  shew  that  the  evidence  was 
giren  in  the  presence  of  the  party  charged. 

Huddleston,  contra. — The  principal  question  is  whether 
lie  conviction  puts  an  end  to  the  contract  It  is  submitted 
bat  it  does  not.     The  object  of  the  4  Geo.  4,  c.  34,  was  to 

(a)  2  L.  M.  &  P.  429.  (b)  8  East,  193. 

(e)  5  Q.  B.  933. 
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1867.       aflford  protection  to  mastera,  but  it  would  be  of  little  afii 
unless  they  could  compel  their  workmen  to  perform  thd 
contracts.     Suppose  a  workman  enters  into  a  contract  t 
serve  for  two  or  three  years,  on  the  faith  of  whidi  hi 
master  enters  into  large  engagements,   and  after  a  fe« 
weeks'  service  the  price  of  labour  rises,  the  servant  migb 
be  willing  to  submit  to  a  conviction  in  order  to  get  rid  a 
his  contract     [Bramwellf  B. — If  a  workman,  after  he  lui 
undergone  his  punishment,  went  to  his  master  and  tendeie 
his  services,  would  his  master  be  bound  to  employ  him  i 
He  would :  for  the  contract  would  still  subsist.     [AQidl 
C.  B. — No  doubt,  if  the  master  had  sued  the  servant  in  i 
Court  of  law,  he  would  have  put  an  end  to  the  contrsct; 
and  the  question  is  whether  this  punishment  ought  oof 
to  have  the  same  result]    The  analogy  does  not  hold: 
because  in  the  case  of  an  action  the  master  would  recofff 
for  the  entire  loss  of  service,  whether  for  a  month,  a  yW 
or  longer,  but  in  this  case  the  imprisonment  is  liBiiled 
to  three  months.     The  statute  contemplates   two  dsM 
of  contracts,  the  one  in  writing,  the  other  not    If  tb 
contract  is  in  writing  and  the  workman  does  not  enter  im 
the  service,  he  is  liable  to  be  punished :  that  is  only  0 
offence  and  having  failed  to  perform  his  contract,  tberr 
an  end  of  it.     But  if  he  does  enter  into  the  sen 
whether  the  contract  is  in  writing  or  not,  the  justice 
jurisdiction  during  the  continuance  of  the   term, 
power  to  commit  and  **  abate  a  proportionable  part  c 
wages,"  shews  that  the  contract  subsists  notwithsta 
the  commitment     [^Pollock,  C.  B. — The  6  Geo.  3, 
provides,  that  if  an  apprentice  shall  absent  himself  fi 
masters  service,  he  shall  be  compelled  to  serve  for 
as  he  shall  have  absented  himself,  unless  he  sha 
satisfaction  to  his  master,  and  so  from  time  to  time 
as  he  sliaU  absent  himself;  and  in  case  he  shall  refuse 
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make  satisfiurtioo,  a  justice  may  commit  him.    The  clause 
in  that  Act,  with  respect  to  workmen  contains  no  such 
{n^)yision.]     In  the  case  of  apprentices,  a  power  is  given  to 
the  magistrate  to  compel  the  apprentice  to  work  beyond 
the  term  of  his  apprenticeship,  or  to  make  satisfaction :  the 
pooishment  is  for  not  making  satisfaction.     The  clause 
does  not  say  that  the  justice  may  commit  ^*  from  time  to 
ttne^"  but  only  that  the  apprentice  shall  make  satisfaction 
*'6oDi  time  to  time."    If  the  language  of  the  3rd  section 
of  the  4  Geo.  4,  c.  34,  be  looked  at,  it  is  obvious  that  the 
kgidature  contemplated  a  continuance   of   the  contract 
Dotwithstanding  the  punishment     The  first   part  of  the 
MctioD  relates  to  the  not  entering  into  the  service  accord- 
iif  to  a  contract  in  writing,  but  having  entered  the  service, 
whether  the  contract  is  in  writing  or  not,  the  justice  may 
pooish  for  any  misconduct  or  misdemeanor  in  that  service, 
[    by  imprisonment  and  abatement  of  wages  ;  that  is,  not  the 
wages  then  due,  but  the  wages  which  would  accrue  during 
the  time  of  the  imprisonment     If  the  punishment  termi- 
ttted  the  contract,  it  would  have  been  unnecessary  for  the 
l^pUtore  to  provide  for  an  abatement  of  wages  during  the 
tune  of  imprisonment    The  enactment  goes  on  to  say,  ^^  or 
in  liea  thereof,**  that  is  of  the  abatement  of  a  proportionate 
pvt  of  the  wages ;  the  justice  may  abate  the  whole  or  any 
pvtof  the  wages,  or  discharge  the  workman  from  his  con- 
tact   [PoUockj  C.  B. — The  justice  is  to  imprison  and  abate 
^piopcHrtionate  part  of  the  wages,  *^or  in  lieu  thereof,"  that 
%  m  lien  of  the  imprisonment  and  abatement     This  con- 
I    vicdoQ  contains  no  adjudication  as  to  abatement  of  wages.] 
I    ^  20  Greo.  2,  c.  19,  empowers  the  justice  to  imprison  or 
f    ^^  part  of  the  wages,  or  discharge  the  contract ;   the 
^  Geo.  3,  c.  25,  merely  contains  a  power  to  imprison,  and 
leading  those  Acts  together  with  the  4  Geo.  4,  c.  35,  the 
'^'^^ng  is  that  the  justice  may  imprison,  or  inflict  a  pecu- 
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Diaiy  penalty  io  the  shape  of  abatement  of  wages  (jn  both 
which  cases  the  contract  subsists),  or  he  may  pat  an  end 
the  contract  The  fiict  of  giving  the  justice  power  to  di 
charge  the  contract  shews  that  the  legislature  contemplati 
its  continuance  in  the  two  other  events.  \^Martm,  B. — i 
doubt,  in  some  cases  it  continues:  if  a  workman  is  goil 
of  misconduct,  as  doing  something  wrong  or  spoiling  I 
work,  and  he  is  punished  for  it,  that  would  not  afie 
the  contract;  but  here  the  workman  absented  himself  wi 
a  determination  to  put  an  end  to  the  contract.]  The 
is  no  difference  in  the  consequences  of  the  imprisonme 
whether  it  is  for  misconduct  or  absenting;  the  cootn 
subsists,  and  when  the  workman  has  suffered  the  poms 
ment,  he  is  bound  to  return  to  his  master^s  service,  and  d 
refusal  to  do  so  constitutes  a  fresh  offence. 

Then  with  respect  to  receiving  the  aflSdavits,  the  distm 
tion  is  this :  it  may  be  shewn  by  affidavit  that  the  jostu 
had  no  jurisdiction  to  enter  on  the  inquiry;  but  if  he  Itt 
jurisdiction,  affidavits  cannot  be  used  to  shew  that  he  h 
arrived  at  a  wrong  conclusion :  Brittam  v.  Kumoard  (a 
\PoUocky  C.  B. — ^That  was  an  action  against  a  ma^stnti 
and  there  was  a  conviction  good  on  the  face  of  it ;  but : 
that  man  had  been  brought  before  me  by  habeas  corpoi^ 
should  have  discharged  him.  There  is  a  wide  differenc 
between  protecting  a  magistrate  against  an  action,  whob 
acted  honestly,  and  keeping  a  man  in  prison  when  he  is  ther 
unlawfully.]  If,  in  this  case,  the  first  conviction  put  an  eo 
to  the  contract,  that  might  be  shewn  by  affidavit;  but  if  tk 
contract  subsists,  affidavits  cannot  be  used  to  shew  that  A 
justice  put  a  wrong  interpretation  on  the  terms  ^  mnooi 
duct  or  misdemeanor."  IBramtoett,  B. — If  we  dischaigc 
this  man,  and  he  was  again  taken  before  a  magistrate  tf 
committed  for  not  returning  to  the  service  after  reqii^ 

(o)  1  B.  &  B.  432. 
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mrcold  an  action  lie  against  the  magistrate?    Martin,  B. —        1857. 
Suj^KKB  a  magistrate  convicted  a  person  a  second  time  for 
tbe  same  identical  offence,  would  not  that  be  without  juris- 
diction?]    This  subject  was  fully  considered  in  the  case  of 
Begma  v.  BoUon  {a)y  which  laid  down  this  rule :  that  where 
the  jnsdoe  has  jurisdiction  the  Court  will  not  receive  a£S- 
dtfits  impeaching  his  decision  on  the  facts ;  and  that  the 
test  of  jurisdiction  is  whether  or  no  the  justice  had  power 
to  eDter  upon  the  inquiry,  not  whether  his  conclusions  in 
the  cooise  of  it  were  true  or  false :  but  that  it  may  be  shewn 
bj  affidavits  that  he  had  no  authority  to  commence  an 
inqaiiy,  inasmuch  as  the  question  brought  before  him  was 
not  one  to  which  his  jurisdiction  extended ;    and  this, 
althoo^  by  mis-statement  he  has  made  the  proceedings 
OD  the  &oe  of  them  regular.      [Martin^  B. — Suppose  the 

nagistrate  determined  that  a  person  was  a  potter,  when  he 

I  ^^ 

TO  not  a  potter.]  That  fact  might  be  shewn  by  affidavit, 
tv  it  would  disclose  a  want  of  jurisdiction.  [Watson^  B., 
nifened  to  Thompson  v.  Ingham  {b)."]  Here  the  matters 
coated  which  were  necessary  to  give  the  justice  jurisdic- 
tiOD:  the  person  charged  was  a  potter,  there  was  a  contract, 
^  he  had  entered  into  the  service.  Then  the  justice 
hariog  jurisdiction  to  inquire  into  the  misconduct,  adjudges 
^  the  party  was  guilty  of  misconduct  in  absenting  himself 
^  the  termination  of  his  punishment;  and  affidavits 
c*iuu>t  be  used  to  shew  that  he  has  come  to  a  wrong 
coododon. — On  this  point  he  also  referred  to  Regina  v. 
^^^^ynum  (c)  and  Regina  v.  Brown  (cQ. 

lien  as  to  the  objections  to  the  conviction :  the  com- 
r^t  states  that  Baker  contracted  to  serve,  and  having 
^teied  upon  and  worked  under  such  agreement,  he  mis- 
^Qcted  himself  in  his  said  service,  by  absenting  himself 
^  his  sdd  master's  service.      That  means  an  actual 

(a)  1  Q.  B.  66.  (c)  Q.  B.  May  8, 1857. 

(i)  14  C^.  B.  710.  (rf)  Q.  B.  May  28, 1857. 
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existing  service.  In  Azkewt  Case  (a)  it  did  not  tppeir 
that  the  contract  was  in  writing,  or  that  the  party  bid 
entered  the  service.  The  words  **  or  otherwise,"  do  Ml 
necessarily  mean  that  there  was  other  evidence  not  in  tbe 
presence  of  the  party  chaiged :  they  may  have  reference  to 
some  expressions  which  fell  firom  him. 

Scotland,  in  reply, — Although  the  complunt  is  of  such  t 
nature  as  to  give  the  justice  jurisdiction  to  hear  it,  yet  if  U 
turns  out  in  the  course  of  the  inquiry  that  he  has  no  jurb- 
diction  to  convict  that  may  be  shewn  by  affidavit:  hre 
Bailey  (b).  [BramttelU  B.,  referred  to  the  note  to  Crepfi  ▼. 
Burden,  \  Smith's  Lead.  Cas.  589,  4th  ed.]     In  Palej 
on  Convictions,  p.  377,  4th  ed.,  the  rule  is  thus  stated: 
**  Although  the  magistrate  may  have  had  power  to  enter  apoD 
the  inquiry,  it  may  be  shewn  by  affidavit  that  there  was  no 
evidence  of  that  which  is  required  to  form  the  baas  of  bv 
jurisdiction,  e.  g.  of  a  contract  of  service  under  the  Master 
and  Servants'  Act,  4  Geo.  4,  c.  34."    The  absenting  is  as 
much  the  basis  of  jurisdiction  as  the  contract    [Bramrndlt  B. 
— In  Mould  V.  fFilliams  (c\  a  justice  made  an  order  under 
the  Highway  Act,  5  &  6  Wm.  4,  c.  50,  s.  73,  for  ibe  re- 
moval of  the   plaintiff's  timber,  which  was  stated  in  die 
order  to  be  laid  upon  a  highway ;  and  it  was  held  that  id 
an  action  of  trespass  against  the  magistrate,  the  plaintf 
could  not  give  evidence,  in  contradiction  to  the  order,  tfait 
the  locus  in  quo  was  not  a  highway.]     It  is  now  moie 
necessary  to  receive  affidavits  in  cases  of  this  kind,  since  vo 
action  will  lie  against  the  justice  until  after  the  coDncdoa 
is  quashed:    11  &  12  Met  c.  44,  s.  2. — ^Then  as  to  the 
question  of  jurisdiction :  this  enactment,  which  aotboriiB* 
imprisonment  for  a  breach  of  contract,  is  contiary  to  tbf 
spirit  of  the  law,  and  ought  to  receive  a  strict  coDStmctioo* 
The  master  is  not  bound  to  take  back  the  woikman  afh^ 
Va)  2  L.  M.  &  r.  429  (^>  3  E.  &  B.  60T. 

(c)  5  Q.  B.  4*?9 


TRINITY   TERM,   20  VICT.  233 

be  comes  oat  of  prison ;  then  how  can  there  be  a  continuing       1857. 

•bieiice  firom  the  service  ?    The  request  to  return  cannot 

niie  any  diflerence.    The  term  **  absenting  himself/  in 

this  Act,  means  ^'finally  leaving  the  service."  The  provision 

in  the  6  Gea  3»  c.  25,  as  to  apprentices,  is  decisive  of  this 

point    The  recital  of  the  4th  section  of  that  Act  speaks  of 

one  act  of  leaving  by  which  the  contract  is  not  fulfilled ; 

nd  the  enacting  part  shews  the  intention  of  the  legislature, 

tbit  what  may  be  done  in  the  case  of  apprentices  may  not 

be  done  in  the  case  of  workmen.     If  the  master  brought  an 

action  against  the  servant  for  a  breach  of  contract,  he  might 

recofer  the  entire  damages;  so,  here,  the  justice  cannot 

eonfict  from  dme  to  time,  but  once  only. — As  to  the  objec- 

tioDg  to  the  conviction  itself.  Askew  t  Case  (a)  and  Regina 

?.  Tcfdoft  {b)  are  authorities  in  point — The  conviction  is 

ibo  bad  on  the  ground  that  there  is  no  adjudication  as  to 

ihlenieDt  of  wages.    The  justice  ought  strictly  to  comply 

^  the  requirements  of  the  Act.    [BramwelU  B. — Suppose 

ftWQikman  is  committed  on  the  Monday  and  comes  out  of 

pim  on  the  Wednesday,  is  he  to  be  paid  the  whole  week's 

*ip8?    If  the  magistrate  adjudicated  properly,  he  would 

indicate  an  abatement  for  the  three  days.] — He  referred 

te  iZ»  V.  Schmons  (c). 

The  Court  intimated  a  wish  to  have  the  point  as  to  the 
^bttement  of  wages  further  ai^ued. 

tbdMeUnm. — It  does  not  appear  on  the  fence  of  the  con- 
viction under  which  statute  the  justice  adjudicated;  and 
the  conviction  may  be  supported  under  the  6  Geo.  3,  c.  25, 
^  4,  which  does  not  require  any  abatement  of  wages, 
[itforftn,  B. — The  4  Geo.  4,  c.  34,  has  superadded  some- 
Aing  to  the  6  Geo.  3,  c.  25. ;  and  it  seems  to  me  that  as 
^  one  Act  is  auxiliary  to  the  other  the  justice  must  act 

(a)  2  L.  M.  &  P.  429.  {h)  5  Q.  B.  933. 

(c)  1  T.  R.  249. 
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1857.  upon  it.]  In  Rex  ▼.  Hoseasan  (a)  the  Court  coosiden 
that  the  punishments  inflicted  by  the  20  Gea  2,  c.  19,  at 
6  Gea  3,  c.  25,  could  not  be  blended  together.  It  is  coq 
ceded,  that  if  this  were  the  case  of  a  servant  in  husbandrj 
the  adjudication  must  be  under  the  4  Gea  4,  c  34,  but 
being  the  case  of  a  potter  it  may  be  made  under  eithe 
statute,  and  if  not  good  under  the  latter  it  is  under  th 
former.  Besides,  the  abatement  of  wages  is  not  a  neeeaov] 
part  of  the  adjudication ;  but  is  a  matter  in  the  discretki 
of  the  justice. 

Watson,  6. — I  am  of  opinion  that  the  warrant  is  good 
I  have  the  misfortune  to  differ  from  the  rest  of  the  Cooit 
on  one  point  As  to  the  general  jurisdiction  of  this  Courl 
to  receive  affidavits  for  the  purpose  of  invalidating  a  oont 
viction,  I  think  that  wherever  the  objection  is  an  entoi 
want  of  jurisdiction  in  the  ma^trate,  it  is  competent  fa 
the  Court  to  ascertain,  by  affidavit,  whether  or  no  he  hid 
jurisdiction.  For  instance,  if  the  person  convicted  was  nol 
a  potter,  or  if  a  potter  there  was  no  contract  between  dx 
parties,  there  would  be  no  jurisdiction  in  the  magistrate  tt 
adjudicate,  and  he  could  not,  by  finding  those  facts,  confa 
on  himself  jurisdiction.  Again,  supposing  the  constructioii 
of  the  statute  right,  that  the  contract  is  dissolved  by  the 
adjudication,  or  that  the  power  of  the  magistrate  was  ex* 
hausted  by  the  conviction,  these  facts  might  be  shewn  bj 
affidavit  Thompson  v.  Ingham  (ft)  is  an  express  autboritj 
on  this  point  There  the  County  Court  judge  had  print 
facie  jurisdiction  to  try  the  plaint;  but  it  was  taken  ai^ 
by  a  question  raised  as  to  title  to  land.  The  Cooit  ci 
Queen*s  Bench  caitie  to  the  conclusion  that,  although  tha 
County  Court  judge  had  decided  that  the  title  to  land  «ii 
not  in  question,  that  matter  must  be  tried  as  a  fiact  in  a  son 
for  prohibition. 

(a)  14  East,  605.  (6)  14  Q.  B.  710. 
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The  4  Geo.  4,  c.  34»  makes  provision   as  to  workmen        1857. 

tniflconducting  or  absenting  themselves  from  service.     That 

is  not  a  new  enactment.     From  the  20  Geo.  2,  c.  19,  a 

period  of  nearly  110  years,  the  legislature  has  passed  Acts 

of  tUs  kind,  which  have  been  in  constant  operation  ever 

BDce.    I  do  not  inquire  into  the  policy  of  the  legislature 

m  paflsing  these  acts,  but  I  take  them  as  I  find  them,  and 

gi?e  them  the  best  interpretation  I  can.     The  4  Geo.  4, 

Ci  34,  8.  3,  speaks  of  persons  in  certain  employments,  one 

of  which  is  a  potter,  and  it  provides  for  cases  of  contracts 

in  writing  and  contracts  not  in  writing.     If  there  is  a 

eratract  in  writing,  and  the  workman  does  not  enter  the 

Krrice;  or  having  entered  the  service  absents  himself, 

whether  the  contract  is  in  writing  or  not,  or  is  guilty  of  any 

other   misconduct     or    misdemeanor    in    the    execution 

thereof,  the   magistrate  may  commit  him  to  the  House 

of  Correction,  to  be  held   to  hard  labour,  for  a  period 

not  exceeding  three  months,  and  abate  a  proportional  part 

of  hb  wages  during  the  period  he  shall  be  so  confined ;  or  in 

lira  thereof,  that  is,  in  lieu  of  the  imprisonment  and  abate- 

i>rat  of  wages,  punish  the  offender  by  abating  the  whole 

^  any  part  of  his  wages,  or  may  discharge  such  servant 

w  hosbandry,  artificer,  &c.,  from  his  contract.     Therefore, 

Qoder  the  third  head  of  punishment  the  magistrate  may 

"together  dischaige  the  contract :  he  may  abate  the  whole  or 

*  port  of  the  wages,  but  not  rescind  the  contract:  again,  he 

■My  commit  to  prison,  but  not  rescind  the  contract;  and  after 

«o  ofender  comes  out  of  prison  the  contract  still  remains. 

«  has  been  asked  whether  an  action  would  lie  against  the 

■Mgiatrate :  I  think  it  would  not,  and  for  this  reason,  that 

he  acts  upon  this  as  a  continuing  contract.     The  master, 

**  the  purpose  of  compelling  the  workman  to  perform  his 

Mtiact,  obtains  the  adjudication  of  a  magistrate  that  he 

■Wl  be  sent  to  prison  :  the  master  could  not  afterwards  say 

"the  absence  of  the  workman  is  a  discharge  to  me : "  his 
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1857.  going  before  the  magistrate  shews  that  there  is  a  sobsisdog 
contract  The  workman  comes  out  of  prison  and  will  not 
retmn  to  the  service ;  then  in  not  returning,  he  is  absentiif 
himself  from  the  service.  Suppose  a  workman  in  a  ooil 
mine  is  guilty  of  misconduct;  for  instance,  if  he  went  with 
a  Davy  lamp  uncovered  where  there  was  fire  damp  or  diok 
damp,  though  be  was  committed  to  prison  for  that  offienoe 
the  contract  would  still  remain.  This  is  not  a  continmni 
absence.  The  offender  has  been  punbhed  for  his  absenee 
up  to  the  time  of  his  commitment  to  prison,  and  when  the 
imprisonment  is  ended  the  contract  continues;  diereibii^ 
if  he  afterwards  absents  himself,  the  matter  may  be  agas 
investigated  by  a  magistrate. 

The  next  question  is,  whether  the  conviction  is  good 
on  the  face  of  it  One  objection  was,  that  it  is  not 
stated  in  the  adjudication  that  the  offender  entered 
the  service.  But  the  charge  laid  in  the  informalioo 
is,  that  having  entered  the  service  he  absented  himsdf; 
on  which  the  magistrate  thus  adjudicates — **  Whereas  die 
said  William  Baker  being  now  brought  before  me  the  slid 
justice  in  pursuance  of  my  warrant  issued  against  him  in 
answer  to  the  said  complaint,  and  I  having  duly  ezamined 
into  the  nature  thereof,  do  adjudge  the  said  complunt  to  be 
true,*'  and  then  he  adds,  ^*  it  appearing  to  me  as  well  upon 
the  examination  on  oath  of,  &c.,  as  otherwise,  that  the  end 
William  Baker,  having  contracted  to  serve  as  a  potter.  Si 
misconduct  himself  in  his  said  service,  by  absenting  himedf 
from  his  said  master's  service."  All  that  is  wholly  imot- 
terial :  it  would  have  been  a  perfectly  good  convicdon  if  it 
had  merely  contained  the  statement  that  the  complaint  vtf 
true.  But  in  the  subsequent  statement  I  find  the  woldi 
**  did  misconduct  himself,  &c.,  by  absenting  himself  ftofll 
his  said  master's  service" — What  service  ?  The  service  alleged 
in  the  information.  It  was  further  objected,  that  the  convio- 
tion  says,  ^<it  appearing  to  me  as  well  upon  the  ezaminadon 
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th  of  &c,  as  otherwise"  &c.     That  however  means       ig57, 
he  information  taken  on  oath  fully  established  the  fiict : 
ord  <*  otherwise"  forms  no  part  of  the  adjudication, 
other  objection  was  raised  rather  late  in  the  discussion, 
diat  therp  was  no  adjudication  as  to  abatement  of 
s.    On  looking  to  the  authorities,  I  find  the  same 
tion  in  other  cases,  for  instance,  in  Bex  v.  Tardoft  (a) 
Regma  v.  Richards  (i),  but  it  was  not  relied  on.     In 
udgment  the  6  Geo.  3,  c.  25,  and  4  Geo.  4,  c.  34,  are 
in  force.     The  6  Geo.  3,  c.  25,  after  reciting  that  it 
tently  happens  that  artificers  &c.  leave  their  respective 
ces  before  the  terms  of  their  contracts  are  fulfilled, 
ts,  **  that  if  it  shall  appear  to  such  justice  that  any  such 
cer  &c,  or  other  person,  shall  not  have  fulfilled  such 
net,  or  hath  been  guilty  of  any  misdemeanor,  it  shall 
may  be  lawfiil  for  such  justice  to  commit  every  such 
m  to  the  House  of  Correction  for  the  county  &c.,  for 
time  not  exceeding  three  months,  nor  less  than  one 
th."    The  next  Act  is  the  4  Geo.  4,  c.  34,  which,  after 
log  the  20  Geo.  2,  c.  19,  6  Geo.  3,  c.  25,  and  4  Geo.  4, 
),  and  that  it  is  expedient  to  extend  the  powers  of  the 
Acts,  amongst  other  provisions  enacts,  that  ^*it  shall 
may  be  lawful  for  such  justice  to  commit  every  such 
on  to  the  House  of  Correction,  there  to  remain  and  be 
to  hard  labour  for  a  reasonable  time,  not  exceeding 
e  months,  arid  to  abate  a  proportionable  part  of  his  or 
wages,  for  and  during  such  period  as  he  or  she  shall  be 
onfined  in  the  House  of  Correction,"     The  6  Geo.  3, 
),  empowers  the  justice  to  imprison  simpKciter,  with- 
hard  labour.     Then   comes  the  4  Geo.  4,  c  34,  which 
)le8  the  justice  to  imprison  with  hard  labour,  and  to  abate 
ut  of  the  wages.     Is  then  this  conviction  good,  which 
I  not  award  an  abatement  of  wages  ?     I  think  it  is  per- 
y  good.     I  read  the  enactment  thus — it  shall  be  lawful 
{a)  5  Q.  B.  933.  (h)  13  L.  J.  Mag.  Cas.  147. 
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1857.  to  commit,  lawful  to  add  hard  labour,  and  also  lawfiil,  as  : 
further  punishment,  to  award  an  abatement  of  wages.  3 
the  preamble  of  this  Act  be  looked  at  the  intentioD  of  fti 
legislature  is  plain,  yiz.,  to  extend  the  powers  of  the  prefioa 
Acts ;  and  therefore  in  addition  to  the  power  to  imprim^ 
given  by  the  6  Geo.  3,  c  25,  there  is  a  power  to  add  hud 
labour,  and  also  in  addition  by  wmf  of  pwnMhmeiUy  a  pover 
to  abate  part  of  the  wages.  The  latter,  in  my  opinioobii 
not  compulsory  on  the  magistrate,  and  the  oonTictioo  ii 
perfectly  good  without  its  being  included.  I  so  inteipRt 
the  statute :  it  does  not  say  that  the  imprisonment  ii  to 
operate  as  an  abatement  or  suspension  of  the  wages^  indnl 
if  it  did  that  would  not  render  the  conviction  bad,  fer  thai 
the  amount  would  be  a  mere  matter  of  calculation,  mi 
one-4burth  or  one-tweUlh  of  the  yearly  wages^  aoeov£ngto 
circumstances.  The  magistrate  is  not  to  assess  the  amooHt 
of  wages  to  be  abated,  but  the  statute  says  it  shall  be  lifU 
for  him  to  abate  a  propcrtiamMe  fart  of  the  wages  fa. 
Moreover,  if  the  conviction  took  place  at  the  end  of  die 
period  of  service,  there  could  be  no  abatement  of  wiges. 
It  is  enough  that  there  is  an  Act  in  force  which  supports 
the  conviction.  If  the  6  Gea  3,  c  25,  stands  unrepoM 
a  conviction  under  it  is  good,  notwithstanding  Ai 
subsequent  Act,  and  it  is  not  necessary  to  diew  on  Ai 
face  of  the  conviction  under  which  Act  it  took  pkc^ 
If  under  the  6  Geo.  3,  c  25,  it  could  not  be  under  Ai 

4  Gca  4,  c.  34,  and  vice  versa:  it  is  sufficient  to  say  ''coD' 
trary  to  the  form  of  the  statute.'*  Then  is  the  6  Gea  S 
c.  25,  repealed  by  the  4  Geo.  4,  c.  34  ?  The  law  on  Ai 
subject  is  thus  stated  in  Dwarris  on  Statutes^  p.  532,Sd€d 
<*  But  a  later  statute  which  is  general  and  aflBrmative^  do0 
not  abrogate  a  former  which  is  particular :  thos^  the  slal 

5  Eliz.  4,  that  none  use  a  trade  without  being  appren^ 
did  not  take  away  4  &  5  Ph.  &  M.  5,  that  mo  wmomt  al 
&c.     Sir  O.  Bridgman  lays  down  this  doctrine : — that  tb 
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Iiw  will  oot  allow  the  exposition  of  a  statute  to  revoke  or 
titer  by  construction  of  general  words  any  particular  statute 
where  the  words  maj  have  their  proper  operation  without 
it  Affirmative  words  do  not  take  away  a  prior  exemption^ 
It  is  a  general  rule  that  subsequent  statutes  which  add 
tocomulative  penalties  and  institute  new  methods  of  pro- 
ceedings do  not  repeal  former  penalties  and  methods  of 
piooeeding  ordained  by  preceding  statutes,  without  negative 
words."  That  being  so^  there  is  nothing  in  the  4  Geo.  4, 
&  34|  to  repeal  the  6  Geo.  3,  c.  25,  and  therefcn^  if  this  is 
Bot  a  good  conviction  under  one  Act  it  may  be  under  the 
odier.  I  am  sorry  to  say  that  on  this  part  of  the  case  I 
isSa  from  the  rest  of  the  Court,  but  relying  on  the  view 
I  We  taken  of  the  statute  4  Geo.  4,  c.  34, 1  think  the 
eonunitment  good,  and  I  also  think  that  the  6  Gea  3,  c.  25,- 
being  unrepealed,  may  b^  resorted  to  in  order  to  support 
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BuHWELL)  B. — I  think  that  the  prisoner  ought  to  be 
dUiaiged.  Upon  the  question  whether  we  can  look  ^t 
Ae  affidavits  in  order  to  ascertain  whether  the  magistrate 
^  jurisdiction,  I  own  the  inclination  of  my  opinion  is, 
ditt  we  are  not  at  liberty  to  look  at  them.  Perhaps,  what 
Im  now  saying  may  be  extra-judicial,  because  it  is  not  the 
point  (m  which  the  prisoner  is  to  be  discharged,  but  I  wish 
testate  shortly  the  grounds  on  which  I  think  the  affidavits 
<ngjkt  not  to  be  received.  I  am  inclined  to  adopt  the  rule 
Ittddown  by  the  learned  editors  of  Smith's  Leading  Cases, 
^1,  p.  591,  4th  ed.  <*  Possibly  the  distinction  may  be 
Ween  cases  in  which  the  conviction  or  order  is  made  by 
pQBons  who  are  admitted  to  constitute  a  legal  Court,  and 
^  have  stated  tacts  which,  on  information  being  laid  or  a 
*^  coming  before  them,  would  be  matter  to  be  proved 
^  adjudicated  upon  by  them,  and  cases  in  which  the 
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1857.  objection  is  that  thej  are  not  a  Court  at  all,  because  n 
"^^^^^  in  fiu^t  magistrates,  or  because  interested,  because  they  i 
out  of  the  limit  of  their  jurisdiction,  or  for  some  odM 
reason  striking  at  their  existence  as  a  Court,  so  diat  tf 
objection  is  not  that  the  statement  of  a  Court  is  enoneoii 
but  that  the  source  of  the  statement  is  not  a  Court  at  A* 
I  do  not  otherwise  see  why  a  person  m^t  not  contest  tk 
jurisdiction  of  the  magistrate  either  by  an  action  agtai 
him,  or  in  any  other  way;  for  the  principle  on  which  n 
examine  the  propriety  of  these  convicti<Hi8  most  be  eqaiD] 
applicable  whether  personal  liberty  or  property  is  coft 
cemed;  and  the  incouTenience  of  revoking  the  adjodns 
tion  of  magistrates  in  matters  of  this  kind  is  so  gmf 
that  I  think  the  rule  which  I  have  referred  to  ou^  It 
be  adopted.  But,  assuming  that  we  have  power  to  exaniH 
into  the  jurisdiction,  as  it  is  called,  or  into  the  existing  tel 
necessaiy  to  give  jurisdiction,  it  ought  not  to  be  moB 
extensive  than  this,  viz.,  we  may  enquire  into  the  trad 
of  everything  except  the  subject  matter  of  compUnt 
Therefore,  all  that  we  are  at  liberty  to  inquire  into  ii 
whether  the  person  convicting  was  a  magtstnrte^  whethe 
a  complaint  was  made,  whether  the  pris<Nier  was  a  pottei 
and  whether  there  had  been  an  entiy  into  the  serrioe 
those  facts  existing,  it  was  tar  the  magistrate  to  adjadieU 
on  the  complaint.  On  these  grounds  I  think  diat  w 
ought  not  to  look  at  the  aflSdavits. 

But  assuming  that  we  can,  I  am  of  opinion  diat  A 
msgistrate  may  convict  a  second  time  for  a  second  absena 
because  the  imprisonment  is  not  a  dissolution  of  tlie  coDtiael 
it  may  give  the  master  a  right  to  dissolve  the  oontiae^  hi 
if  he  does  not,  the  service  continues,  and  there  mm  b0  ' 
second  absenting  firom  the  service.  It  has  been  aigoa 
that  there  was  only  one  absenting,— that  it  t?*»gpn  oa ) 
particular  day,  and  continued  when  the  prisoner  was  tskei 
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the  second  time  before  the  magistrate.  To  my  mind  that  1857. 
is  not  80.  I  think  that  the  first  absenting  began  and  ended 
Jihen  he  was  first  conyicted,  and  that  there  was  a  second 
ibseotixig  by  his  not  returning  when  his  imprisonment  was 
over,  or,  at  all  events,  when  the  master  intimated  to  him  a 
deaie  to  continne  the  service.  Therefore  it  seems  to  me 
in  the  first  place  that  we  ought  not  to  look  at  the  affidavits, 
and  if  we  do,  that  this  man  was  properly  convicted. 

The  next  objection  is,  that  it  does  not  appear  on  the 
fee  of  the  conviction  that  the  prisoner  entered  the  service. 
I  am  extremely  reluctant  minutely  to  criticise  documents 
then  there  is  very  little  doubt  what  the  actual  facts  are ; 
hoe,  however,  it  does  appear  that  he  entered  the  service, 
heetnse  the  complaint  is  that  having  entered  the  service  he 
absented  himself,  upon  which  the  magistrate  says  **1  find 
diat  he  did  absent  himself,  fix)m  his  said  service."    Now, 
die  word  '^ service**  may  mean  popularly  **a  service,''or 
abaohte  service.    If  there  had  been  nothing  to  shew  the 
tim  the  actual  service  commenced,  I  should  agree  with 
the  argument  of  Mr.  Scotland^  which  is  supported  by  the 
daeiaoD  of  my  brother  Wighiman  in  Asheufs  Case  (a).     If 
it  does  not  appear  that  he  entered  the  service,  the  saying 
that  he  **  absented  himself'^  would  mean  nothing  more  than 
that  he  did  not  enter  the  service  which  he  agreed  to  enter. 
Another  objection  was,  that  the  vrarda  '<as  otherwise" 
^  that  the  ma^strate  proceeded  on  some  reasons  which 
BU|^  be  insufficient     I  think  that  is  not  so.     He  acted  on 
die  eridence,  and  there  might  be  some  other  legitimate 
V^noi  upon  which  he  could  act 

I  tfamk  the  objection  that  the  magistrate  ought  to  have 
^^odicated  upon  the  abatement  of  wages  is  sustainable, 
u  may  be  that  a  workman  served  for  three  weeks, 
^  at  the  end  of  the  month  his  wages  were  payable : 

(a)  2  L.  M.  &  P.  429. 
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1867.  then  if  be  absented  bimself  for  two  or  three  days,  ai 
^^^  is  committed  to  prison  without  any  adjudication 
to  abatement  of  wages,  is  he  to  lose  a  whole  monti 
wages  ?  At  common  law  his  wages  would  not  1 
due  unless  he  served  the  entire  month.  I  think  i 
legislature  meant  the  enactment  for  his  benefit,  and  tl 
the  magistrate  ought  to  have  adjudicated  that,  <*  wheif 
certain  wages  would  be  payable  for  a  month's  servi 
ending  on  &C.9  I  adjudicate  an  abatement  of  one  fear 
part  of  such  wages:"  the  result  would  be  that  the  mi 
would  get  the  other  portion.  On  that  ground  I  think  tl 
conviction  is  bad  under  the  4  Gea  4,  c  34.  Tlien  U 
HuddksUm  says  that  it  is  a  good  conviction  under  tb 
6  Gea  3.  On  that  point  I  differ  firom  my  brother  WtA 
son.  I  should  not  like  to  say  that  the  6  Greo.  3  has  beei 
repealed,  because  I  am  not  sure  that  there  may  not  h 
some  important  clauses  in  respect  of  which  no  provisioD  t 
made  in  the  subsequent  statute ;  but  when  a  statute  diredi 
something  to  be  done  in  a  certain  event,  and  another  ki 
is  made  which  appoints  something  else  to  be  d(Hi^  noi 
contradictory,  but  more  comprehensive  and  inclodii^  dx 
former,  I  cannot  help  thinking  that  the  first  Act  is  gone 
It  seems  to  me  that  the  6  Geo.  3,  is  no  longer  in  ftm 
quoad  this  particular  matter,  and  that  the  convictimi,  beiB| 
under  the  4  Geo.  4,  c.  34,  is  bad  for  not  containing  fa; 
adjudication  as  to  abatement  of  wages. 

Martin,  6. — I  am  also  of  opinion  that  this  oonvietiiii 
is  bad.  It  seems  to  me  defective  in  omitting  to  provide  fe 
a  matter  upon  which  the  4  Geo.  4,  c.  34,  requires  tbit  tfc 
justice  shall  adjudicate.  The  3rd  section  enacts,  that  *^ 
shall  and  may  be  lawful  for  such  justice  to  commit  enes 
such  person  to  the  House  of  Correction,  there  to  i&mM 
and  b^  held  to  hard  labour  for  a  reasonable  time^  not 
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ceediDg  three  months,  and  to  abate  a  proportional  part  of       1357. 
his  or  her  wages  for  and  daring  such  period  as  he  or  she 
shall  be  confined  in  the  House  of  Correction/  &c.     There 
is  one  sentence  in  which  the  legislature  enacts  that  certain 
things  shall  be  done,  and  it  is  sufficient  to  invalidate  this 
eoDfiction  that  the  justice  has  not  done  what  the  Act 
leqnires.    If  we  can  see  a  reason  for  the  provision,  that 
ifods  strong  ground  for  arriving  at  the  conclusion  that  the 
josdoe  should  do  what  he  is  directed.     I  think  that  there 
is  good  reason  for  the  provision,  and  that  it  is  most  impor- 
tint  to  both  parties*     When  a  workman  is  brought  before 
t  justice  and  committed,  is  he  to  lose  the  whole  of  his 
wages  or  only  so  much  as  is  proportionate  to  the  period  he 
w»  not  occupied  in  labour  but  was  in  prison?    It  seems 
to  me  that  the  object  of  the  legblature  was  to  provide  for 
that,  and  to  indicate  that  for  that  period,  and  that  period 
alooe,  is  the  workman  to  be  deprived  of  hb  wages  by  the 
act  of  the  justice.     In  my  opinion  it  is  an  essential  part  of 
the  adjudication,  that  this  matter  shall  be  adjudicated  upon, 
and  that  not  having  been  done,  the  conviction  is  bad.     I 
most  observe  that  the  document  itself  is  very  informal.     It 
recites  that  the  prisoner  did  **  unlawfully  misdemean  and 
misconduct  himself  in  his  said  service  by  neglecting  and 
absenting  himself  from  his  said  master's  service,  without 
the  leave  of  hb  said  master.*'     What  is  the  meaning  of  the 
word  "neglecting"?   I  have  no  idea:  there  is  nothing  to 
connect  with  it.     The  same  word  b  used  in  the  adjudica- 
tion, and  it  is  quite  insensible.      However,  I  found  my 
judgment  upon  the  want  of  that  which  the  statute  expressly 
requires  to  be  in  the  adjudication,  and  which  is  necessary 
ind  important  for  the  reason  given  by  my  brother  BramwelL 
Then  it  is  said  that  this  is  a  good  conviction  under  the 
I  Geo.  3,  c  25.     I  concur,  as  a  general  rule,  with  what 
ly  brother  Watson  has  read  from  Dwarris  on  Statutes,  but 
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1957,       all  these  matters  must  be  looked  at  with  common  seiifle. 
Here  there  is  a  subsequent  act  of  parliament  in  dmilar 
wcnrdS)  but  with  a  provision  superadded,  and  when  we  find 
two  Acts  on  the  subject,  both  aflSrmatiye,  with  something 
superadded  to  one,  we  must  look  to  both  and  see  how  thfe. 
object  of  the  legislature  can  be  e£Pectnallj  carried  out    Focr 
this  reason  we  must  read  the  4  Geo.  4,  c.  34,  in  connectioi^ 
with  the  6  Geo.  3,  c.  25,  to  which  that  provision  is  super— > 
added.     Again,  the  6  Geo.  3,  c.  25,  contains  an 
provision  that  the  party  aggrieved  bj  any  determination 
order  of  a  justice  shall  have  an  appeal ;  in  the  4  Gea  4r, 
c.  34,  there  is  no  such  provision.     It  is  a  matter  of  rig|hl 
that  a  person  should  know  under  what  act  of  parliament 
he  is  convicted,  and  if  the  justice  meant  to  convict  under 
the  6  Geo.  3,  c.  25,  he  should  say  so,  in  order  that  the 
party  may  have  an  opportunity  of  appealing.     If  the  jus- 
tice does  not,  the  conviction  is  bad,  for  the  party  is  deprifed 
of  a  right  which  he  has  under  the  one  Act,  but  not  under 
the  other.     I  cannot  think  it  a  proper  mode  of  canying  tte 
law  into  effect,  to  shift  back  from  one  act  of  parliament  t» 
another,  and  say  that  if  the  conviction  is  not  good  under 
this  Act,  it  is  under  that 

On  the  question  as  to  receiving  affidavits,  I  have  had  the 
greatest  doubt ;  and  cannot  arrive  at  a  satisfieu^tory  conduaioiu 
The  first  part  of  the  3rd  section  of  the  4  Geo.  4,  c.  34,  enactor 
**  That  if  any  servant  in  husbandry  or  any  artificer,  calioc^ 
printer,*'  &c.  (mentioning  a  variety  of  persons),  *' shall 
tract  with  any  person  to  serve  him  for  any  time,  &c., 
shall  not  enter  into  or  commence  his  service  according  tC9 
his  contract  (such  contract  being  in  writing  and  signed  \^^ 
the  contracting  parties),*'  &c.  Now,  it  is  conceded  ths^ 
under  that  part  of  the  section  there  can  be  only  one  oflfeo^^ 
and  that  if  the  party  is  brought  before  a  justice  and  co^^^' 
victed  of  not  entering  the  service,  there  is  an  end  of    '^ 
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Then,  in  the  event  of  a  second  conviction  for  the  same        1857. 

oSence,  what  redress  has  he  ?    If  the  argument  of  Mr. 

Emidkiton  is  correct,  the  consequence  will  be  that  the 

pv^  has  no  appeal  and  no  redress  of  any  sort,  and  he 

may  be  convicted  over  and  over  again,  contrary  to  law. 

AguD,  suppose  a  justice  convicts  a  person  who  is  not  within 

the  class  of  persons  with  respect  to  whom  the  enactment  is 

made,  b  the  finding  of  the  justice  to  be  conclusive,  and  the 

penoa  subject  to  punishment  although  he  is  not  one  of  the 

daaB  mentioned  in  the  Act?    What  is  the  objection  to 

that  conviction  ?    I  can  see  no  other  than  this — that  the 

JQrtice  had  no  jurisdiction.     Can  he  find,  as  a  fact,  that 

*  peiBon  who  is  not  a  calico  printer  is  a  calico  printer, 

^  thereupon  imprison  him  for  three  months  with  hard 

labour,  and  deprive  him  of  all  possible  redress  ?    It  seems 

to  me  a  question  of  the  greatest  difficulty,  and  I  am  not  able 

to  give  an  answer  satisfiustory  to  my  mind. 

Then  as  to  the  other  point — the  statute  creates  a  variety 

^  offisnces^  viz.,  the  not  entering  the  service,  the  having 

Oitered  it  and  absenting  himself  fit>m  it,  the  neglecting  to 

fiilBl  or  being  guilty  of  any  other  misconduct  or  misde- 

vueaiuN:  in  the  execution  thereof.     My  impression  is  that 

offence  must  be   looked   at  by  itself  in  order  to 

srtun  its  true  nature.     If  the  party  absent  himself 

^xpoa  a   claim  of  right,  intending   to  leave  altogether, 

tint  is  one  offence;    on  the  other  hand  if  he  merely 

cheats  himself  for  a  day  or  two,  for  the  purpose  of 

pktsore,  that  is  a  case  of  quite  a  different  character. 

^  he  absents    himself  on    a    claim    of  right,  alleging 

^^  he  IB  not  bound  to  serve  by  reason  of  a  difference 

'^^^Ween  him  and  his  master  as  to  the  amount  of  his  wages, 

^P  civil  action  for  damages  would  lie  for  the  entire  loss 

^'  Service,  and  in  the  event  of  a  second  action,  it  would  be 


Ih  bb 
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1857.  ^  8^^  P^®^  ^^^^  damages  had  been  recovered  in  the  tanst 
action:  Dunn  v.  Murray  {a).  On  thb  point,  however, 
decline  giving  a  positive  opinion,  as  the  matter  is  involfc 
in  great  doubt,  but  on  the  whole  I  think  that  the  prisoiM 
ought  to  be  discharged* 

Pollock,  C.  B. — I  concur  with  the  majori^oftlM 
Court  that  the  applicant  is  entitled  to  his  discharge.  1 
agree  with  my  brothers  Martin  and  BramweU  that  die 
adjudication  is  bad.  The  magistrate  was  bound,  sot 
merely  to  commit  but  also  to  abate  a  proportionate  put 
of  the  wages ;  and  the  adjudication  not  being  in  accordsnoe 
with  the  Act,  and  the  magistrate  not  having  fulfilled  hii 
duty  in  that  respect,  the  conviction  cannot  be  sustained 
The  adjudication  is  extremely  important,  and  instead  oi 
being  a  matter  of  doubt,  should  settle  the  litigation  betweei 
the  parties  which  the  magistrate  ought  to  have  determinec 
then  and  there.  It  is  said  that  the  conviction  may  be  sop 
ported  by  the  6  Geo.  3,  c.  25,  but  I  think  that  cannot  be 
and  even  if  it  were  a  conviction  under  that  statute^  ' 
entertain  not  the  slightest  doubt  that  a  conviction  U& 
quaties  under  that  statute  would  be  bad.  I  not  only  ooomi 
with  two  of  my  brothers  that  the  prisoner  should  be  Sk 
charged  on  the  ground  of  a  defective  commitment^  bo 
I  found  my  judgment  on  the  broad  and  more  genen 
ground.  The  6  Geo.  3,  c  25,  contains  an  enactment  witi 
respect  to  apprentices,  and  says  '^  that  if  any  apprentiei 
shall  absent  himself  team  his  master's  service,  before  die 
term  of  his  apprenticeship  shall  be  expired,  every  boA 
apprentice  shall,  at  any  time  or  times  thereafter,  whenewr 
he  shall  be  found,  be  compelled  to  serve  his  said  master  Ir 
so  long  a  time  as  he  shall  have  so  absented  himself  Ami 

(a)  9  B.  &  C.  7sa 


[ 
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lodi  senrice,  unless  he  shall  make  satisfaction  to  his  master  1857. 
for  the  loss  he  shall  have  sustained  by  his  absence  from 
hk  service ;  and  so  from  time  to  time  as  often  as  any  such 
apprentice  shall,  without  leave  of  his  master,  absent  him- 
self from  his  service  before  the  term  of  his  contract  shall 
be  iblfiUed :  And  in  case  any  such  apprentice  shall  refuse 
toserre  as  hereby  required,  or  to  make  such  satisfaction  to 
Ub  master,  such  master  may  complain  upon  oath  to  any 
jOBtioe  of  the  peace,"  &c.  From  that  I  infer  that  where 
the  legislature  meant  that  the  power  to  enforce  the  contract 
iboold  continue,  they  have  said  so.  The  4th  section, 
iriudi  is  relied  on  as  supporting  a  conviction  without  an 
adjudication  as  to  abatement  of  wages,  does  not  contain 
any  such  provision,  but  merely  a  power  to  commit.  There- 
tve  I  infer  that  under  that  section  the  justice  has  no  power 
to  interfere  a  second  time;  indeed  the  drd  section  seems  to 
me  conclusive,  for  where  a  power  to  commit  from  time 
to  dme  was  intended,  it  is  so  expressed.  It  may  be  asked, 
if  there  is  thb  power  with  respect  to  apprentices,  what 
oigection  is  there  to  it  in  the  case  of  workmen  ?  I  answer, 
^  considerable.  Tlie  manner  in  which  the  criminal 
hw  of  this  country  is  administered  shews  a  different  mode 
of  dealing  with  persons  in  their  minority  and  persons  of 
M  age.  I  can  well  understand  why  an  apprentice  may 
be  corrected  and  compelled  to  return  to  his  service ;  and 
dtat  may  occur  fix>m  time  to  time  with  great  propriety 
^hich  would  not  be  proper  in  the  case  of  a  man  of  full 
^  and  surrounded,  perhaps,  with  a  wife  and  children.  I 
cuiDot  think  that  the  legislature  intended  that  a  master 
wold  have  the  power  of  adopting  towards  his  workmen 
tkia  mode  of  punishment,  from  time  to  time,  perhaps  for  as 
BM&y  weeks  as  there  are  days  in  the  year.  But  it  is  said 
that  the  4  Gea  4,  c  S4,  contains  some  expressions  which 
apparently  import  that  the  contract  is  not  to  be  at  an  end ; 
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1857.  ^^^  i^  ^  <>^'7  opparendy^  for  we  most  consider  what  is  ^ 
V"'"^  meaning  of  the  act  of  parliament,  and  though  there  are  ai^ 
ments  in  support  of  one  view,  there  are  aigoments  i 
strong  the  other  way,  and  we  are  bound  to  g^ye  effect  to  dm 
which  seems  to  have  the  better  reason.  It  has  been  aU 
that  because  there  is  a  third  mode  of  dealing  with  tk 
subject,  yiz.,.to  dischaige  the  contract,  in  the  other  on 
the  contract  is  not  put  an  end  ta  I  cannot  fioUow  dm 
mode  of  reasoning.  It  appears  that  the  third  mode  o 
dealing  with  the  subject  was  given  for  this  reason,  dn 
without  it  the  justice  could  not  put  an  end  to  the  cootne 
simplunter.  The  justice  may  interfere  and  imprison  aoi 
abate  the  wages,  or  he  may  interfere  by  abating  the  wfaol 
or  any  part  of  the  wages,  or  he  may  dischaige  the  contme 
It  does  not  at  all  follow  that  the  interference  by  sentendng 
man  to  imprisonment  does  not  put  an  end  to  the  contiae 
It  is  not  necessary  to  give  an  opinion  whether  it  does  in  i 
cases ;  in  some  it  certainly  does,  for  instance  if  a  wofknii 
absolutely  renounced  the  service,  and  then  the  master  too 
him  before  a  magistrate  who  punished  lum  by  three  month 
imprisonment,  that  would  put  an  end  to  the  service.  In 
case  of  that  kind,  he  could  not  go  on  punishing  the  ma 
for  not  entering  the  service.  The  l^islatore  has  linute 
the  punishment  to  three  months'  imprisonment  with  hsv 
labour,  and  if  the  justice  could  go  on  punishing^  tb 
man  might  spend  the  whole  year,  except  a  few  day%  s 
gaoL  For  these  reasons  I  have  come  to  the  conchaioii 
satisfactory  to  my  mind,  that  the  legislature  by  the  3rd  M 
tion  of  the  4  Geo.  4,  c  34,  did  not  intend  that  a  worioMi 
should  be  imprisoned  more  than  once  for  not  fulfilling  U 
contract.  It  appears  to  me  contrary  to  the  spirit  of  tb 
English  law  that  a  man  should  be  punished  over  and  oi« 
again  for  substantidly  the  same  matter,  and  which,  for  civi 
purposes,  would  admit  of  but  one  action  being  bnxi|^' 
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The  legislature  never  intended  that  the  three  months'  im-        1857. 

priflODinent  should  be  exceeded  with  reference  to  the  same 

nibject-matter  of  contract  If  the  argument  of  Mr.  Suddlestan 

is  well  founded,  this  man  might  spend  fifteen  months  all 

but  a  week  in  prison  with  hard  labour,  and  comparing 

Alt  with  the  general  scale  of  punishment  for  crimes  at 

KaioDS  and  on  circuit,  I  cannot  think  that  the  legislature 

ever  intended  it    I  not  only  concur  in  the  formal  objection 

to  tbe  warrant,  but  I  have  thought  it  right  to  express  my 

opnioQ  on  a  grave  and  important  question  with  reference 

to  die  mannfiicturing  interests  and  the  rights  of  labour. 

I  also  concur  in  this,  that  it  is  our  duty,  by  affidavits, 
to  inquire  whether  the  ma^trate  had  jurisdiction ;  and  I 
dunk  that  there  is  a  difference  between  those  considerations 
UDder  which  a  magistrate  would  be  protected  against  an 
icdoiifor  improper  conduct,  if  he  meant  honestly,  and  cases 
where  the  law  protects  the  liberty  of  the  subject  The 
priraier  will  therefore  be  discharged. 

Prisoner  discharged 


HoBTON  V.  BoTT  and  Another.  Af<^28. 

\^UA1N  had  obtained  a  rule  calling  on  the  plaintiff  to  j^  pUuntiff  in 
Acw  cause  why  an  order  of  Coleridge,  J.,  should  not  be  c&w^et'' 
i<Biciiided,  whereby  it  was  ordered  that  the  defendant  should  ^ghTunS^  "^ 
••wer  interrogatories,  to  be  delivered  to  him  by  the  plaintiff,  ^®  ^l'\^°" 
ponoant  to  the  51st  section  of  the  Common  Law  Procedure  Common  i^w 

.  Procedure 

^  1854. — The  affidavits  in  support  of  the  order  stated  Act,  1854,  to 

.1  ,  ,  •  ^  interrogate  the 

**^  the  action  was  ejectment  to  recover  possession  of  person  In  pos- 
^^rtain  messuages,  lands,  and   hereditaments,  situate   at  landastowhat 
^•ntwich  in  the  county  of  Chester,  and  that  the  defendant 
^^cfeoded  as  landlord :  that  the  plaintiff's  great  great  uncle, 
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Isaac  HortoD,  was  at  the  time  of  his  decease  in  April  18C 
seised  of  the  said  messuage^  lands,  and  heTeditameoi 
that  he  died  intestate  leaving  Maiy  Horton,  his  onlj  chila 
him  surviving:  that  the  said  Mary  Horton,  on  the  I4tk 
October  ISOS,  intermarried  with  one  Michael  Bot^  nd 
there  was  issoe  of  sndi  marriage  two  children  onlj,  tbMii 
to  saj,  Issac  Horton  Bott,  who  died  in  Nov^nber  18(N^ 
and  John  Bott,  who  died  in  June  1811 :  that  Ifiarj  Bott 
died  in  April  1822,  without  leaving  anj  iSBiie  her  survifing: 
that  in  consequence  thereof  the  plaintiff  became  her  bek 
at  law  and  entided  to  her  real  estate:  that  Mirhari  Bot^ 
her  hud>and,  remained  in  possesnon  of  the  said  eMtit 
until  his  decease  in  December  1846:  that  in  October  1M7| 
the  estate  was  advertised  tat  sale  bj  the  tmstees  cf 
Michael  Bott,  when  the  pluntiff  applied  to  their  attomej  tt 
know  their  tide  and  was  informed  that  it  was  under  i 
setdement  made  on  the  marriage  of  Michael  Bott  mi 
Mary  Horton.  The  pbdntiff  afterwards  requested  to  m 
the  settlement,  but  was  refused. — The  order  of  Cokriigi  I 
stated  that  the  interrogatories  were  to  correspond  wA 
those  in  the  case  of  FUierqft  v.  Fldd^  (a). 

Prentice  shewed  cause,  in  last  Easier  Term  (May  7th)r- 
The  case  of  FUteroft  v.  Fleieher  (a)  is  an  authori^  fo 
allowing  these  interrogatories.  There  it  was  held  that  ds 
51st  section  of  the  Common  Law  Procedure  Act  \V^ 
applies  to  actions  of  ejectment,  and  also  that  under  tW 
section  a  defendant  in  ejectment  is  entided  to  mVasag^ 
the  plaintiff  as  to  the  character  in  which  he  sues^  and  ds 
nature  of  the  pedigree  on  which  he  relies.  The  ^ 
difierence  between  that  case  and  the  present  is,  thai  thfO 
the  defendant  sought  to  interrogate  the  plaintiff,  bat  tW 
makes  no  difference  in  principle.     [Martin^  B. — ^b  tM 

(a)  1 1  Exch.  543. 
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Dy  case  in  equity  where  an  ejectment  having  been  brought 
tj  a  heir  at  law  against  a  party  in  possession,  the  Court 
us  compelled  the  defendant  to  disclose  his  title  ?]  The 
nk  laid  down  in  The  Attorney  General  y.  The  Corporation 
if  London  (a)  is,  that  a  plaintiff  is  entitled  to  know  what 
ik  defendant's  case  is  and  how  he  makes  it  out,  but  not 
to  see  the  proofe  by  which  that  case  is  to  be  established. 
[Ckamidl9  B. — The  Attorney  General  y.  The  Corporation 
f  London  proceeded  on  peculiar  grounds.  The  defendants 
iere  conservators  of  the  river  Thames,  and  they  alleged 
iHt  they  were  owners  of  the  bed  and  soil  of  the  river,  and 
k  qnesdon  was  whether  certain  acts  of  ownership  done 
7  them  were  referable  to  their  claim  of  tide,  or  to  their 
wwer  and  authority  as  conservators.  So  that  the  Crown 
ns  clearly  entided  to  some  discovery,  the  question  being 
I  to  its  extent]  The  judgment  proceeded  on  the  broad 
[Rmnd,  that  a  plaintiff  in  equity  is  always  entitled  to  a 
Bnorery  of  the  case  on  which  the  defendant  relies.  The 
iotenogatories  ought  to  be  administered,  and  if  they  are 
ioBproper,  the  defendant  may  object  to  answer  them. 

Qmoui,  in  support  of  the  rule. — The  Court  are  asked 
so  ky  down  this  doctrine,  that  a  person  out  of  possession 
niybring  ejectment  and  compel  the  person  in  possession  to 
jbe  aaristance  in  ejecting  himsel£  Flitcroft  v.  Fletcher  {b) 
loea  not  go  to  that  extent,  for  there  the  discovery  was 
Wight  by  the  defendant  That  decision  however  was 
Bnpproved  of  by  the  Court  of  Queen's  Bench  in  the  case 
i  Edwards  v.  Wakefield  (c).  There  Lord  Campbell,  in 
klivering  the  judgment  of  the  Court,  said,  "We  were 
Dodi  pressed  with  the  recent  case  of  Flitcroft  v.  Fletcher  in 
^  Exchequer.  If  the  Court  there  meant  to  decide  that 
^  defendant  may  always  ask  the  plaintiff  to  declare  on 

(a)  2  Mac  &  G.  247.  {h)  11  Exch.  543. 

(c)  6  £.  &  B.  462. 
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oath  how  he  means  to  shape  his  case,  we  aie  not  prepare 
to  assent  to  it,  and  we  should  not  feel  onrselyes  bound,  ^ 
a  decision  of  this  nature,  to  the  same  extent  as  wher^ 
decision  can  be  reviewed  on  error,  even  if  the  case  wen 
precisely  in  point''  FUtcroft  ▼•  FUteher  maj  perhaps  k 
supported  on  the  ground  adverted  to  by  AUersan,  R,  m, 
that  **  the  Court  has  a  general  power  to  require  a  penoa 
who  seeks  to  disturb  the  possession  of  another  to  sij  bj 
what  right  he  does  sa"  Here  the  plaintiflF,  who  is  ootof 
possession,  is  seeking  to  compel  the  party  in  possenon  to 
disclose  his  title.  In  BeUwood  ▼.  WeOerttt  (a)  Lord  AUtt 
ger^  C.  B.,  said,  ''Where  a  party  is  in  possession  of  an  eitali^ 
and  a  perfect  stranger  comes  to  turn  him  out,  allegjog 
himself  to  be  the  person  entitled,  it  b  but  reasonsbk 
that  the  party  so  attached  should  have  an  opportunity  €f 
knowing  the  plaintiflrs  case,  so  fiur  as  whether  he  daimstf 
heir  at  law — whether  he  claims  under  a  devise — <nr  whether 
he  alleges  any  imperfection  in  the  defendant's  title  deedi^ 
There  the  defendant  is  taken  by  surprise,  and  therefion  I 
can  easily  understand  in  such  a  case  why,  not  the  evideooe^ 
but  the  nature  of  the  tide  should  be  disclosed."  To  aDov 
these  interrogatories  would  be  to  supersede  the  estaUiAed 
rule  of  law,  that  a  plaintiff  in  ejectment  must  recover  €i 
the  strength  of  his  own  title ;  and  it  would  also  be  cootntj 
to  the  rule  which  prevails  in  Courts  of  equity:  Wigrun  Oi 
Discovery,  p.  285,  2nd  ed. 

Cwr.  ado.  tmiL 

The  judgment  of  the  Court  was  delivered  by 

Brajiwrll,  R — This  is  a  rule  to  set  aside  an  oidercf 
my  brother  Coleridge  requiring  the  defendant   to 
interrogatories. 

The  fects  deposed  to  in  the  affidavits  were,  t 

(a)  1  Y.&C.211,S1S. 
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pfauotiff  was  the  heir  at  law  of  a  person  who  died  in  the        1857. 

cirly  part  of  this  oentory  seized  in  fee  of  land,  which  went      ^^^     ' 

to  his  heir,  and  ultimately  to  a  lady  who  married  and  died  9. 

after  having  had  some  children,  when  her  husband  took 

ponession  and  occupied  until  his  death  last  year :  that  after 

his  death  the    plaintiff  brought  this  action  of  ejectment, 

and  applied  to  the  professional  gentleman,  who  acted  on 

behalf  of  the  parties  now  in  possession,  to  know  what  their 

tide  was,  and  was  told  that  it  was  under  a  settlement  exe- 

eated  by  the  lady  before  mentioned,  and  the  interrogatories 

oideied  to  be  answered  were  relative  to  this  alleged  deed 

of  settlement  and  the  title  of  the  defendants  under  it     It 

ivas  insisted  on  behalf  of  the  defendants  that  there  was  no 

power  to  Older  such  interrogatories.    The  authority  is  given 

hjthe  51st  section  of  the  Common  Law  Procedure  Act, 

1854,  which  enacts  that  interrogatories  may  be  required  to 

be  aoBwered  upon  any  matter  as  to  which  discovery  may 

be  soDght     Of  course  this  must  mean  according  to  the 

nies  existing  in  Courts  of  equity.     And  the  question  was 

blether  the  discovery  sought  was  within  those  rules. 

We  may  be  permitted  to  say  that  (perhaps  owing  to  our 
viiit  of  fiuniliarity  with  the  subject)  the  remark  of  Lord 
M^  in  BeUwood  v.  WethereU  (a)  seems  well  founded — 
*UpoQ  looking  at  the  cases  some  of  them  appear  extremely 
OBbimssed  and  contradictoiy,  and  no  steady  principle  is 
^ted  in  them."  In  Wigram  on  Discovery  the  rule  is 
thoB  stated :  **  The  right  ofaphdniiff  in  equity  to  the  benefit 
^Oitdefendanits  oath  is  limited  to  a  discovery  of  such  material 
fieti  as  relate  to  the  plaintiff's  case,  and  does  not  extend  to  a 
iicanenf  of  the  manner  in  which  the  defendant's  case  is  to  be 
^"MXAed^  or  to  evidence  which  relates  exclusively  to  his  case/* 
Of  oouTBe  this  would  not  include  the  discovery  sought  by 
the  plaintiff;  but  in  page  285  of  the  same  book  the  author 

(a)  1  Y.  &  C.  215. 
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says:  **  Lord  Bedesdak^  however,  in  speaking  of  the  piirpoB 

for  which  discovery  is  given  says,  the  plaintiff  may  reqm 

'  a  discovery  of  the  case  on  which  the  defendant  leliei^  ai 

of  the  manner  in  which  he  intends  to  support  it '  {a^    Tl 

first  of  these  propositions — that  a  plaintiff  is  entitled  to 

discovery  of  the  case  on  which  the  defendant  relies^  thit 

that  the  plaintiff  is  entitled  to  know  what  the  ea$e  u,  adm 

of  no  doubt     The  common  roles  of  pleading  make 

necessary  that  the  defendant  should  so  state  his  case  tl 

the  plaintiff  may  know  with  certainty  what  case  he  has 

meet;   and  on  the  trial,  by  observance  of  these  rules 

plaintiff  is  secure  against  surprise.    It  is  at  the  peril  of  < 

defendant  if  his  pleadings  are  defective  in  this  respect  ( 

but  this  is  quite  independent  of  the  law  of  discovery."  1 

general  rule  therefore  as  to  discovery  seems  unqualil 

by  this  doctrine  of  Lord  Bedesdale's,  sanctioned  by  Sb 

Wigram.    But  there  are  other  authorities.     In  BdhDom 

WethereU  (a)  Ix>rd  Abinger  says,  **  Now  the  obvious  line 

be  drawn  is  this — that  though  in  general  the  defendant  I 

no  right  to  the  discovery  of  the  plamtiff*s  tide,  yet  in  oert 

cases  he  will  be  entitled  to  a  discovery  of  the  nature  thoc 

not  of  the  evidence  of  that  tide.     Thus,  where  a  party  C 

a  bill  as  rector,  the  defendant  may  file  a  cross  bill  to : 

whether  the  plaintiff  in  the  original  suit  is  entitled  to  hi 

that  which  he  admits  may  be  due  to  somebody.    Tiie< 

fendant  may  allege  that  some  other  person  is  endded,  i 

in  such  case  he  may  file  his  bill  of  interpleader.    If  he  di 

not  go  that  length,  he  may  suggest  that  he  has  had  noli 

that  some  other  person  is  entitled  paramount  to  the  pUoti 

or  that  the  plaintiff  has  parted  with  his  right  to  the  titb 

and  in  such  case,  though  there  is  no  ground  whatever  i 

(a)  Referring  to  Redes.  Read-      ney,  3  P.  Wms,  269,  &a 

^' ^-  (c)  1  Y.  &  C.  206. 

(P)  Referring  to  Sidney  ▼.  Sid- 


BOR^ 
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he  party  disclose  th6  evidence  of  his  title,  still  there        lg57. 
nd  to  call  on  the  party  to  discover  the  nature  of  his      ^^"^^^ 
>  that  the  defendant  shall  not  be  harassed  a  second         _9' 

That  would  apply  to  several  cases :  as  for  instance, 
lefendant  to  an  original  suit  had  established  a  modus, 

then  turned  out  that  the  plaintiff  had  parted  with 
erest,  a  person  claiming  by  a  paramount  title  might 
It  he  was  not  bound  by  the  decision.  It  is  clear  that 
1  case  the  defendant  would  have  a  claim  to  discovery 

nature  of  the  plaintiff's  title,  in  order  to  protect 
f  in  that  particular  payment**  So,  in  Metcalf  v. 
f  {a\  Lord  Hardwiche  says, ''  The  question  comes  to 
hether  any  person  in  possession  of  an  estate,  as  tenant 
erwise,  may  not  bring  a  bill  to  discover  the  title  of  a 
1  bringing  an  ejectment  against  him,  to  have  it  set  out 
)t  whether  that  title  be  not  in  some  other.  I  am  of 
n  he  may,  to  enable  him  to  make  a  defence  in  eject-*' 
even  considering  him  as  a  wrong  doer  against  every 
'  In  Glegg  v.  Legh  (b)  discovery  of  even  the  title 
fused.  In  Lowndes  v.  Davies  (c)  that  and  more  were 
d  to  a  person  in  possession,  defendant  in  a  suit  in 

and  a  writ  of  right,  who  had  filed  a  cross  bill ;  this 
lowever  is  denied  by  Sir  J.  Wigram  in  his  book  on 
rery,  p.  290.    FlUcroft  v.  Fletcher  (d)  was  also  a  case 

a  person  in  possession  sought  discovery  of  the  title 
e  of  the  plaintiff  suing  him.  Selby  v.  Selby  (e)  was 
Qined  on  a  point  of  pleading.  TTie  Attorney  General 
e  Corporation  of  London  (f)  was  also  decided  on  the 
nlar  relation  between  the  plaintiff  and  defendants, 
the  result  we  find  no  case  in  which  a  plaintiff,  as  in 

(a)  1  Ves.  Sen.  249.  (d)  11  Exch.  543. 

{h)  4  Mad.  193.  ( e)  4  Bro.  C.  C.  1 1. 

(e)  6  Sim.  468.  (f)  12  Bear.  8. 

^  n,— N.  8.  8  EXCUi 
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1857.  ^^^  present  case,  making  a  claim,  thereby  gives  hi 
right  to  call  on  a  person  in  possession  to  state  by  w! 
he  is  sa  On  the  contrary,  the  grounds  of  decision 
cases  cited  are  inconsistent  with  sach  a  right. 

The  case  of  an  heir  at  law  claiming  against  a 
deriving  title  by  conveyance  from  one  of  the  ch 
ancestors  must  have  been  of  constant  and  continued 
lence  year  after  year;  and  the  circumstance  of  : 
existing  in  which  such  a  discovery  as  that  now  soi 
was  obtained  is,  to  our  minds,  strong  to  shew  that  t 
not  a  right  to  it.  If  such  a  right  existed,  it  wouli 
infinite  number  of  instances,  have  been  of  the 
importance  to  heirs  at  law  to  have  availed  themselvi 
It  is  impossible  not  to  see  that  such  a  right  to  di 
might  have  some  most  pernicious  consequences.  If 
be  established  at  all  it  had  better  be  in  a  court  of 
familiar  with  these  questions.  As  at  present  advi 
think  it  does  not  exist,  and  consequently  make  tl 
absolute. 

Rule  abac 
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1867. 


In  the  Matter  of  an  Appeal  agdnst  a  Conyiction  of  the 

Justices  of  the  Borough  of  Maidenhead. 
RiCABDo,  Appellant,  and  The  Maidenhead  Local  Boabd 

OF  Health,  Respondent.  i%22* 

1  HIS  was  a  rule  callinir  on  the  justices  of  the  General  The  I03rd 

.  tionof«*The 

Qoarter  Sessions  of  the  peace  for  the  county  of  Berks,  and  Public  Health 

Aet.  184S  ** 

Albert  Ricardo,  to  shew  cause  why  a  writ  of  prohibition  prtmdet,  that 
sbould  not  issue  to  prohibit  the  said  justices  from  proceed-  u^^leS^a 
ing  m  the  above  appeal,  or  to  enforce  any  order  made  ASfaUtopay 

tbgf^fm  the  same  when 

doe,  a  justice 

It  iqppeared  fit)m  the  affidavits  in  support  of  the  applica*-  T^^^^^^^^ 
tioD,  that  in  December,  1851,  by  an  order  of  her  Majesty  Aew  cause  why 

•'  "^      •'    the  rate  should 

mcooncil,  "The  Public  Health  Act,  1848,"  (11  &  12  Vict.  notbepaid:«nd 

if  no  sufficient 

^  v3,)  was  put  in  force  within  the  borough  of  Maidenhead,  cause  beshewn, 
Iq  JoDe,  1854,  the  Local  Board  of  Health  for  the  borough  cause theMuw 
^e  a  general  district  rate,  and  assessed  Mr.  Ricardo  at  distress.  By^ 
4e  sum  of  2i  5$.  in  respect  of  a  house  and  land  occupied  1^?^^^^  ^bo 
h  him,  which  rate  he  paid.  Subsequently  the  Local  Board  jjj^  "^'"'^' 
"^e  three  other  general  district  rates,  when  Mr.  Ricardo  ^7  •"!  «»c^ 

**  rate,  or  by  any 

J.  order,  convic- 

^  judgment  or  determination  of  or  hv  any  matter  or  thins  done  by  any  justice  in  any 

^^  in  which  the  penalty  imposed  or  the  sum  adjudged  shall  exceed  20«.,  may  appeal  to 

^  CoQit  of  Quarter  Sessions  neld  next  after  the  making  of  the  rate.    The  Act  oaving  beea 

^  ia  force  within  the  borough  of  M.,  the  Local  Board  made  three  several  district  rates, 

^  inesMd  R.  in  sums  amounting  to  4L  5c.  6d.  in  respect  of  premises  occupied  by  him. 

•Tefoied  to  pay  the  rates  on  the  ground  that  the  greater  portion  of  the  premises  occupied 

^I*y  Dot  within  the  borough.    He  was  thereupon  summoned  before  two  justices  who  made  an 

^|^»  whereby,  after  reciting  the  refusal  to  pay  the  rates,  that  the  parties  appeared  before 

^J^V  lod  having  heard   the  matter  of  complaint,  they  adjudged  that  R.  pay  the  several  rates 

^^^  costs,  and  that  if  the  several  sums  be  not  forthwith  paid,  that  the  same  be  levied  by  distress. 

^^^pealed  against  this  order  to  the  Court  of  Quarter  SSessions^  who  quashed  the  order  with 

^y»  to  be  paid  by  the  Local  Board,  who  thereupon  appealed  to  this  Court  for  a  prohibition,  on 

S^'^Jp'^'vnd  that  tbe  appeal  to  the  Sessions  would  not  lie. — Hddt  that  as  the  matter  was  not  free 

^^^  doubt,  the  Court  ought  not  to  grant  a  prohibition. 

^»^(MiUe.'  That  the  **  sum  adjudged*'  in  the  135th  section  means  the  sum  in  respect  of  which 
^^  styndicatioii  was  made }  and,  therefore,  that  the  order  of  the  justices  was  a  matter  or  thing 
»7  them  IB  which  the  sum  adjudged  exceeded  20t.  within  the  meaning  of  that  section. 
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1S57.  refused  to  paj  the  sums  nmrmnA  on  him,  amounting  ta 

^"t^"^  4L  5s.  6dL,  on  the  groond  that  the  greater  portioQ  of  fha 

BicAmoo  premises  occopied  by  him  was  not  within   the  boroog^ 

llAiBDnnAs  He  was  sammoned  before  two  justices^  who  after  hearii^ 

OP  evidence  on  both  rides  made  the  foOowing  <»der: — 

^"^^^     Boroogh  of  Maidenhead,)      ^  ^^  remembered  that  oo 
in  the  County  of  Berks,   >the  31st  day  of  October  htt, 
to  wit  j  complaint  was  made  befiire  one 

of  her  Majesty's  justices  of  the  peace  in  and  for  the  nid 
boioagh,  that  Albert  Ricaido,  of  the  parish  of  Cookham  in 
the  said  boioagh,  had  refused  to  pay  three  general  district 
rates  made  by  the  Local  Board  of  Health  for  the  bocoog^ 
or  district  of  Maidenhead,  in  the  borough  of  Maidenhead 
aforesaid,  one  rate  made  on  the  28th  day  of  Aiq^ost,  1854s 
amounting  to  22.  5s.,  another  made  on  the  20th  day  ol 
February,  1855,  amounting  to  XL  7s^  and  another  made 
on  the  17th  day  of  August,  1855,  amounting  to  13«.  6df 
making  together  the  sum  of  42.  5#.  6dL :  and  now  at  tlui 
day,  to  wit,  on  the  1st  day  of  December  in  the  year  1856: 
at  Maidenhead  in  the  said  borough,  the  parties  afoieaaid 
appear  before  us  her  Majesty's  justices  of  the  peace  for  the 
said  borough ;  and  now  baring  heard  the  matter  of  the 
said  compbdnt :  We  do  adjudge  the  said  Albert  Bicaido  tc 
pay  the  said  several  rates  before  mentioned,  forthwith :  An^ 
also  to  pay  to  Ephraim  Davy,  the  collector  of  rates  for  tfaf 
said  Local  Board  of  Health,  the  sum  of  ISs.  6dL  for  hi 
costs  in  this  behal£  And  if  the  said  several  sums  be  noi 
paid  forthwith:  We  hereby  order  that  the  same  be  leriei 
by  distress  and  sale  of  the  goods  and  chattels  of  the 
Albert  Ricardo,  unless  the  said  several  sums  shall  be 
paid. 

Given  under  our  hands  and  seals  this  Ist  day  c 
December,  a.©.  1856,  &c. 

Hekrt  F.  Dureaxt. 
John  Hiooa. 
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Jdr.  Ricardo  appealed  to  the  General  Quarter  Sessions,       2857. 
dvbo  quashed  the  order  of  the  justices,  and  ordered  that  the      "^-^^^ — ' 

In  be 

Local  Board  of  Health  pay  to  Mr.  Uicardo  61L1U.  6d.  for     Rioabdo 
his  costs  of  the  appeal.     Whereupon  the  present  rule  was  Maidknhxao 
obtabed,  against  which  Local  Joaed 

Health. 

Sir  F.  Thesiger  and  Carringtan  now  shewed  cause. — The 
application  is  made  on  two  grounds :  first,  that  no  appeal 
•pinst  the  order  of  the  justices  will  lie,  the  appellant  not 
ha?iDg  appealed  against  the  rates:  secondly,  that  this  is 
not  an  order  or  determination  of  the  justices  in  a  case  in 
wluch  the  $um  adjudged  exceeds  twenty  shillings,  widiin 
the  135th  section  (a)  of  "  The  Public  Health  Act,  1848." 
Fusty  the  rates  having  been  made  in  respect  of  property  in 


W  Section  135.-^"  That  any 
penon  who  shall  think  himself 
aggriered  by  any  rate  made  under 
^  pro? isions  of  this  Act,  or  by 
ny  oito,  conyiction,  judgment, 
ff  determination  of  or  by  any 
Batter  or  thing  done  by  any  jus- 
tioe  or  justices,  in  any  case  in 
vHch  the  penalty  imposed  or  the 
"^  adjudged  shall  exceed  the 
'iunQf20f^  may  appeal  to  the 
^^  of  Greneral  or  Quarter 
^^iBoos  holden  next  after  the 
^i^ao^  of  the  rate  objected  to,  or 
*^Q^  of  the  cause  of  complaint ; 
^  the  appellant  shall  not  be 
^^  in  support  of  the  appeal, 
^'^^  within  fourteen  days  afler 
^  making  and  publication  of 
^  rtte  appealed  against,  or  ac- 
^^  of  the  cause  of  complaint, 
^  gite  to  the  Local  Board  of 
'^^th  or  justice  or  justices  by 
^W  act  he  may  think  himself 
^jSgriered  notice  in  writing  sta- 
^  His  intention  to  bring  such 
^I'P^)  together  with  a  statement 


in  writing  of  the  grounds  of  ap- 
peal; and  the  said  Court,  upon 
hearing  and  finally  determining 
the  matter  of  the  appeal,  shall 
and  may,  according  to  its  dis- 
cretion, award  such  costs  to  the 
party  appealing  orappealed  agidnst 
as  they  shall  think  proper,  and  its 
determination  in  or  concerning 
the  premises  shall  be  conclusive 
and  binding  on  all  persons  to  all 
intents  and  purposes  whatsoever : 
Provided  always,  that  if  there  be 
not  time  to  give  such  notice  and 
enter  into  such  recognizance  as 
aforesaid  before  the  sessions  hol- 
den as  last  aforesaid,  then  such 
appeal  may  be  made  to,  and  such 
notice,  statement,  and  recogniz- 
ance be  given  and  entered  into 
for,  the  next  sessions  at  which  the 
appeal  can  be  heard:  Provided 
also,  that  on  the  hearing  of  the 
appeal  no  grounds  of  appeal  shall 
be  gone  into  or  entertained  other 
than  those  set  forth  in  such  state* 
ment  as  aforesud," 
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1867.        (^  oocopfttion  of  the  appellant,  the  greater  part  of  which 
V"^""-^      18  not  within  the  borough,  and  consequently  out  of  the 
RicAEDo     jurifldiction  of  the  Local  Board  of  Health,  the  rates  ire 
If  AiDuuEAD   altogether  void,  and  it  was  not  necessary  that  he  should 
or  appeal  against  them.     77k^  Governor  of  the  Poor  of  BrM 

Ukaltb.     ^  Wait{a)  decided,  that  if  a  party  be  assessed  to  the  poor 
rate  for  premises  which  he  occupies  and  other  (Usdnci 
premises  which  he  does  not  occupy,  and  his  goods  tie 
distrained  for  the  several  rates  jointly,  he  is  not  confined  to 
the  remedy  by  appeal,  but  may  bring  an  action.    Tbeie 
Lord  Denman^  C.  J.,  in  delivering  the  judgment  of  the 
Court,  said:  **  A  rate  has  been  imposed  on  the  plaintifi in 
respect  of  land  which  they  did  not  occupy ;  a  rate  wluch 
the  overseers  had  no  power  to  make  nor  the  magistrates  to 
enforce.     It  is  like  a  rate  on  land  situate  in  a  different 
parish,  which,  according  to  HoU^  C.  J.,  in  GroemM  v. 
Burwen{b\  is  <an  illegal  tax  which  the  juadces  have  no 
power  to  confirm.'    The  opinion  of  thb  Court  to  the 
same  effect  was  expressed  by  Lord  TenUrden  in  Weaeer  v. 
rrice  {cy    The  case  of  The  ChurchwardenM,  Jv.,  of  Strwh- 
i$iffham  V.  Shaw  {d),  is  relied  on  by  the  other  side :  there  it 
was  held  that  a  person  exempt  fiK)m  poor  rate,  as  the  ogco-* 
pier  of  premises  belonging  to  a  scientific  or  literary  sodetf » 
must,  if  assessed  for  such  premises,  contest  the  liability  by 
appeal,  and  cannot  bring  an  action  for  a  levy  made  ta 
enforce  such  rate,  not  appealed  against    That  case,  how* 
ever,  is  dbtinguishable  fixHn  the  present,  for  there  the 
l^rtios  imposing  the  rate  acted  within  their  jurisdictkmj 
aiul  consequently  their  decision,  although  erroneous  wai 
ct^nchwivo,  unless  appealed  against:  here  there  is  a  total 
want  of  jurisdiction,  and  the  party  assessed  is  not  bound  1o 
api^eal*  because  the  rate  is  void— Seocmdly,  this 

(••)  I  A.  A  K.  »|.  (r)  3  a  &  AdoL  411. 

iM  I  La.  Kam.  471.  (rf)  to  Q.  B.  S68. 


Local  Boaed 

ov 

Health. 
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within  the  135th  section  ct  ^  The  PuUic  Health  Act,        1357. 
1848."    Hie  document  appealed  agamst  is  not  a  warrant      ^T^'''^ 
of  dbtzess,  the  form  of  which  is  given  in  Schedule  (D.)  of     Bioabdo 
that  Act,  but  an  order  or  determination  of  the  justices.  Maidkhhbad 
It  contains  an  express  adjudication  that  the  appellant  is 
liable  to  the  rate.     Then,  by  the  135th  section,   '*  any 
penoQ  who  shall  think  himself  aggrieyed  by  any  rate  made, 
Ac,  or  by  any  order,  conviction,  judgment,  or  determina- 
tioii  o(  or  by  any  matter  or  thing  done  by  any  justice,"  &&, 
Day  appeal     The  language  of  that  section  is  sufficiently 
oonprehensive  to  include  this  case ;  which  is,  at  all  events, 
a  "matter  or  thing  done  by  a  justice." 

Kmglahe,  Seijt.,  Griffits  and  Lowrence^  in  support  of  the 

rale^— -No  appeal  will  lie  against  this  document.    It  is 

coaoeded  that  where  there  is  total  want  of  jurisdiction;  the 

pu^  grieved  is  not  bound  to  appeal,  though  he  may  do 

iDif  he  thinks  fit:  The  ChurckwardmBy  ^c.^  of  Birmingham 

^  ^aw  (a).    Here  proper^  is  rated,  the  principal  portion 

of  which  is  not  within  the  borough.    The  103rd  section 

povidei^  that  if  any  person  assessed  to  any  such  rate  fail 

to  pir^  the  same  when  due,  and  for  the  space  of  fourteen 

daya  after  demand  in  writing,  a  justice  may  summon  him 

todiew  cau8&  why  the  rate  should  not  be  paid,  and  in  case 

be  fiul  to  appear,  or  no  sufficient  cause  be  shewn,  the 

JQttiee  may  cause  the  saifte  to  be  levied  by  distress.    By 

^Mtion  104,  the  warrant  of  distress  may  be  in  the  form 

QOKitasiied  in  Schedule  (D.).    The  135th  section  has  special 

'Bferapbe  to  two  sulijects :  it  provides,  first,  that  any  person 

who  ahall  think  himself  aggrieved  by  any  rate  may  appeal 

^thia  a  certun  limited  time,  viz.,  to  the  Court  of  General 

or  Quarter  Sessions  hoklen  next  after  the  making  of  the 

r»le.    Here,  the  party  not  having  availed  himself  of  his 

(a)  10  Q.  B.  868,  880. 
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1857.  ^^^  of  Appeal  is  in  the  same  predicament  as  if  he  never 

*^'  ^^  had  it    In  case  of  a  distress  being  levied,  he  might  lepleiy 

BiGA&Do  or  bring  an  action,  but  he  has  no  power  under  that  sectioD 

Maidemhkad  to  appeal.     To  allow  him  to  do  so  would  be  in  effect  to 

liOOAL  BOABD 

ov         give  an  appeal  against  the  rate  after  the  time  limited  bj 
the  statute  has  expired.     The  second  branch  of  the  ISSth 
action  has  reference  to  the  129th  section,  which  relata 
to  damages,  costs,  or  expences  to  be  recovered  in  a  sum- 
mary way,  and  which  provides,  that  *'  if  the  sums  adjudged 
be  not  paid  by  the  party  against  whom  the  adjudication  is 
made,  the  same  may  be  levied  by  distress.**    Then  the 
135  th  section  gives  an  appeal  against  the  determination  of 
the  justices  where  the  sum  adjudged  exceeds  twenty  shillings. 
[^BramtoeU,  B. — According  to  that  argument,  if  there  wai 
no  dispute  about  the  sum,  but  only  about  the  liabi%, 
and  the  justice  decided,  however  erroneously,  that  then 
was  no  liability,  there  could  be  no  appeal.]    The  statute 
contemplates  an  adjudication  as  to  a  sum  of  money :  on  id 
application  for  a  warrant  of  distress,  all  that  the  justice  can 
do  is  to  direct  it  to  issue.     This  document  is  an  in&nnal 
warrant  of  distress :  there  is  a  finding  that  a  sum  is  due,  and 
a  direction  that  it  shall  be  levied  by  distress.    The  justices 
had  no  power  to  adjudicate,  but  only  to  inquire  whether 
that  which  was  ordered  to  be  paid,  was  paid.     [PoOod, 
C.  6. — Suppose  the  justices  decided  that  the  party  had  not 
paid  the  rate,  when  he  had  paid  it ;  could  he  not  i^peal?] 
The  appeal  is  the  creature  of  the  statute,  and  can  onlj 
exist  where  it  can  clearly  be  collected  fix>m  the  language  of 
the  statute  that  it  was  the  intention  of  the  legislature  to 
give  the  appeal:  Regina  v.  The  Justices  of  Wafwickshirt[s)i 
Rex  V.  The  Justices  of  Staffordshire  (ft).     There  are  cases  in 
which  this  statute  gives  no  appeal,  as  for  acts  done  under 
the  39th  section,  or  where  justices  have  allowed  the  rate, 
(a)  6  £.  &  B.  837.  {h)  12  East,  572. 
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the  sum  adjudged  does  not  exceed  twenty  shillings* —        1857. 
ley  also  referred  to  the  17  Gea  2,  c.  38,  s.  7. 


Ihbb 

BlOABDO 

mm 

Mabtis,  B.  (a) — We  are  all  of  opinion  that  the  rule  Maibbnhead 
ght  to  be  discharged.    This  is  an  application  for  a  prohibi-  or 


•n,  and  if  we  acceded  to  it  the  matter  would  be  at  an 
dy  and  any  proceedings  which  the  appellant  might  choose 
take  on  the  judgment  of  the  Court  of  Quarter  Sessions 
Mild  be  absolutely  stopped.  Under  those  circumstances, 
ilesB  the  matter  is  perfectly  clear,  we  ought  not  to  prevent 
ie  appellant  from  trying  the  question,  if  he  thinks  fit. 
1  Com.  Dig.  tit  <* Prohibition''  (D.)  the  rule  is  laid  down 
lat  '^generally  after  an  appeal  a  prohibition  shall  not  be 
lowed  if  the  matter  be  not  apparent;  for  by  that  the 
vtj  aflBrms  the  jurisdiction."  It  is  impossible  to  say  that 
OB  matter  is  perfectly  clear.  The  question  turns  on  the 
M  and  135th  sections  of  11  &  12  Vict  c.  63.  The 
Bid  section  provides,  that  if  any  person  assessed  to  any 
ite  ahall  fiul  to  pay  the  same  when  due,  and  for  the  space 
'  fearteen  days  after  the  same  shall  have  been  demanded 

writing,  a  justice  may  summon  the  defaulter  to  appear 
ifixe  him  ''to  shew  cause  why  the  rate  in  arrear  should 
t  be  paid  and  in  case  the  defaulter  fail  to  appear 
cording  to  the  exigency  of  the  summons,  or  no  sufficient 
we  for  nonpayment  be  shewn,  the  justice  may  by  warrant 
)der  his  hand  and  seal  cause  the  same  to  be  levied  by  dis- 
eai*  I  am  by  no  means  satisfied  that  the  Court  of  Quarter 
iSBODs  was  right  (no  appeal  against  the  rate  having  been 
sdtoted)  in  allowing  as  an  objection  to  the  order  that  the 
)perty  was  not  within  the  borough.  That  however,  is  no 
mod  for  prohibition,  but  of  objection  before  them.     Then 

135th  section  enacts,  ''that  any  person  who  shall  think 

iself  aggrieved  by  any  rate  made  under  the  provisions 
(a)  PoUockj  C.  B.,  had  left  the  Court. 


Health. 
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1857.        ^^  ^^  ^^^  ^^  ^7  ^^J  ^^^^9  ooQviction,  judgment,  or 
^'^^^r^^      determination  of  or  by  anjf  matter  or  Mmg  done  hg  ma/ 
RioAADo     justice  or  justices^  in  any  case  in  wliich  the  penalty  imposed 
Maidsnhxad   or  the  sum  adjudged  shall  exceed  the  sum  of  twentj 
or  ^^  shilliugSy  may  appeal  to  the  Court  of  General  or  QoHtar 
HiALTH.      Sessions  "  &a     There  can  be  no  doubt  that  this  is  a  nutter 
or  thing  done  by  a  justice.     But  then  it  is  said,  that  it  ii 
not  a  matter  or  thing  in  which  the  ram  aJ^udged  eieeedi 
twen^  shillings.      If  we  put  that  coDstmction  on  the 
statute,  the  consequence  would  be  that  the  Local  Boni 
of  Health  never  could  appeal.    But  there  b  nothing  it 
the  Act  to  prevent  their  having  an  appeal  in  the  etoit 
of  the  justices  deciding  wrong.    I  think  that  the  '^m 
adjudged*'  means  the  sum  in  respect  of  which  the  mim 
of  adjudication  is  made.    My  impression  is  that  the  ifipal 
lies:  it  b  not  however,  necessary  to  give  a  coodnifl 
judgment  on  that  point,  because^  as  I  have  already  itrtdt 
the  matter  ought  to  be  perfectly  clear  before  we  intflrfbi 
by  prohibition.    If  the  view  taken  by  the  Local  Board  of 
Health  b  correct,  any  attempt  to  enfcvce  thb  oidsr  if 
payment  of  costs  would  be  without  jurisdiction*  and  m 
action  of  trespass  might  be  maintained,  which  wooU  b 
a  more  direct  and  less  expensive  mode  of  determining  dn 
question  than  by  a  prohibition. 

Bramwbll,  B.— I  am  of  the  same  opinion,  and  if 
much  the  same  reasons.  It  seems  to  me  almost  impoflibk 
to  read  the  135  th  section  without  seeing  that  thb  proceed* 
ing  of  the  justices  b  within  it. — '^  Any  person  who  tf 
think  himself  aggrieved  by  any  rate,  &c.  or  by  any  oideri 
conviction,  judgment,  or  determination  o^  or  by  any  msttBT 
or  thing  done  by  any  justice  *'  &c.  Now  stopping  Hba^r* 
there  are  no  words  of  art  to  which  we  must  give  * 
technical  meaning,  but  plain,  ordinary,  and   popular  Im* 


Health. 
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f^ ;  and  anybody  but  a  lawyer  would  be  astonished  on       1857. 
Off  told  that  this  was  not  an  order  or  determination  of,      ^^--^v^-^ 

Iheb 

I  matter  or  thing  done  by  a  justice, — I  say  anybody  but      Bxoaroo 

nvyer,  because  a  lawyer,  reasoning  on  general  principles  Maidbhheao 

[  intellipble  to  uninstructed  persons  until  explained  to  of 

iD,  might  put  a  different  interpretation  on  the  words. 

f  brother  Kinglake  says  that  those  words  are  qualified  by 

\  words,  ^  in  any  case  in  which  the  penalty  imposed  or 

I  nmi  adjudged  shall  exceed  the  sum  of  twenty  shillings ;" 

t  if  the  ^sum  adjudged"  be  read  as  the  *<snm  adjudicated 

be  paid,"  there  could  be  no  appeal  by  the  party  against 

lom  judgment  was  given  that  nothing  should  be  paid. 

seems  to  me  therefore  that  the  latter  words  do  not 

ilify  the  former,  and  that  the  word  '' adjudged"  means 

r^udicated  upon*"     I   doubt   whether    the  legislature 

taided  that  there  should  be,  first  of  all,  a  power  of 

pediog  against  the  rate,  and  then  a  power  of  appealing 

pinit  the  enfincement  of  that  rate — ^it  may  or  may  not 

m  been.    We  have  no  right  to  speculate  on  the  intention 

die  legislature,  and  if  there  is  a  doubt  we  should  do 

nog  in  iasoing  a  prohibition,  because  accotding  to  the 

Mnnit  of  those  who  apply  for  it  they  are  not  without 

Bedy,  inasmuch  as  if  any  proceedings   are   taken   to 

ifaroe  the  payment  of  these  costs,  they  may  contest  their 

fidity  by  an  acti<Mi,  in  which  there  may  be  an  appeal  to 

•  hif^eat  tribunal  in  the  country. 

Watbchi,  B. — ^I  am  of  the  same  opinion.  There  is  one 
br  answer  to  this  rule,  viz.,  that  the  matter  has  been 
csd  and  determined  by  the  Court  of  Quarter  Sessions 
ad  the  only  thing  remaining  to  be  done  is,  to  enforce 
nvDent  of  the  costs.  According  to  the  authority  cited 
kjmj  brother  Martin^  after  an  appeal  the  matter  must  be 
^  to  induce  the  Court  to  grant  a  prohibition.     It  is 
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1857.       ^i^c  ^^  might  compel  the  applicant  to  decdare  io  prohibi- 
^-'""^^      tion ;  but  I  think  that,  before  we  interfere,  we  ought  to  b 
BicARDo     well  certified  that  the  Court  of  Quarter  Seasicma  had  no  jmih 
iLuDsvHBAD  diction ;  and  I  must  confess  that  the  argument  we  have  hemi 
o,      ^  satisfies  me   that  the  matter  is  not  without  ccmndenlib 
HsALTn.     d^^i^i^    I  ^jQ  inclined  to  think  that  the  Court  of  Qnrtv 
Sessions  had  jurisdiction.     Firat,  a  rate  is  to  be  made,  daa 
it  is  to  be  enforced — a  summons  is  to  issue,  cause  is  to  be 
shewn  and  the  justices  are  to  adjudicate.     They  do  so^  ai 
determine  that  a  warrant  of  distress  shall  issue,  and  i^ 
that  a  warrant  of  distress  does  issue.    This  document  ■ 
in  terms  an  adjudication,  but  I  do  not  rely  on  that    Hi 
135th  section  says  ^that  any  person    who   shall  dU. 
himself  aggrieved  by  any  rate  made" — that  is^  eidxr  M 
person  on  whom  the  rate  is  made,  or  other  parties  in  M 
district,  and  whether  the  rate  was  above  twenty  shiWiiy 
below  twenty  shillings, — ^^or  by  any  order,  connetio^ 
judgment,  or  determination  of  or  by  any  matter  or  thing 
done  by  any  justice  or  justices,  in  any  case  in  which  die 
penalty  imposed,  or  the  sum  adjudged,  shall  exceed  the 
sum  of  twenty  shillings  " :  therefore  in  that  case  the  ^ipesl  ii 
restricted  to  an  adjudication  in  respect  of  a  sum  ezceediif 
twen^  shillings.     It  has  been  aigued  that  the  135th 
has  reference  to  the  129th.     No  doubt  the  129th 
included  in  the  135  th,  but  the  latter  is  general  and  ^ppBei  [ 
to  all  cases  of  adjudication  under  this  act  of  pariipmfli 
It  is  clear  that  is  so,  for  the  137th  section  says  ^that  ni 
rate,  nor  any  proceeding  to  be  had  touching  the  cooTietioi 
of  any  oflender  against  this  Act,  nor  any  order,  awai^  ^. 
other  matter  or  thing  whatsoever  made,  done,  or  liniMilcJ 
in  or  relating  to  the  execution  of  this  Act,  shall  be  vacsteft' 
quashed,  or  set  aside  for  want  of  form  *•  &c.     That  dM0'  i 
which  refers  to  the  I35th,  shews  what  its  meaning  k,  Ait 
is  to  say,  any  proceeding  by  a  justice  under  the  authority 


■^ 
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that  Act.     Here  the  making  the  order  and  issuing  the        1857. 
KimDt   on   no  safficient  cause  being  shewn  is  such  a      ^T^''"*^ 

In  &e 

(Doeeding,  and  that  may  be  appealed  against     Whether      Ricaroo 
m  Court  of  Quarter  Sessions  was  right  or  wrong  in  not  Maidbithead 
■IdiDg  that  the  rate  was  conclusive  is  for  them  to  determine,  o? 

■i  not  a  question  of  jurisdiction.     For  these  reasons,  I        ^^^t"* 
Bi  of  opinion  that  the  rule  should  be  dischaiged. 

FoxxocK^  C.  B. — I  was  not  in  Court  during  the  latter 
of  the  argument,  but  I  concur  with  my  learned 
liat  the  rule  ought  to  be  dischaiged.  Several 
have  been  discussed,  and  a  doubt  may  be  enter- 
whether  the  rate  can  be  considered  a  nullity  or  not ; 
■8  whether,  the  time  for  appealing  against  the  rate  having 
pmt  by,  there  was  any  power  to  appeal  to  the  Sessions ; 
;  ii  floflicient  for  us  to  say,  that  there  being  a  doubt  we 
m^  not  to  interfere  by  prohibition. 

Rule  dischaiged. 


Chapman  o.  The  Monmouthshire  Railway  and 

Canal  Company.  juneS. 

|1HE  declaration  stated,  that  before  and  at  the  time  of  Li  an  action 
yiriDg  the  notice  and  taking  the  inquisition  hereinafter  and  judgment 
l^tioned,  and  after  the  passing  of  the  Lands  Clauses  ^^tion'^b^ 
^SoMoUdation  Act,  1845,  and  of  the  Railway  Clauses  Con-  J^j^  ^^^d^r^^^ 
ion  Act,  1845,  and  of  the  Monmouthshire  Railway   ^^^  lITJ^^"  ®^ 
Canal  Act,  1852,  the  plaintiflF  was  possessed  of  and  CUuaes  Con- 

,  ,  ,  _  aolidation  Act, 

led  to  a  certain  house  situate  in  the  borough  of  New-  1845,  the  inqni- 
and  county  of  Monmouth,  used  and  occupied  by  the  conclusive 

eridenco  that 

idff  as  a  public  house,  and  numbered  4  in  Canal  the  plaintiff  u 
in  the  said  borough,  for  the  residue  of  a  term  of  ^mpentation. 
IBty  years  from  the  30th  day  of  June,  a.d.  1811,  subject 


««^    fa«»    .^   lur  MoenODK  it   :k»  mmla  and  At  «► 


h^  ^uf^ntfamhL  wr  is  iK-  *ajmuat  of  tfae  povicn  by 
^<r^M««H/i   \jm  aiifaied  JODB  d»  defrndHilB  6r  tfce  p» 
^yii4#>ai  ^f  h^  4cut  rviwHT,  die  and  booM  and  die  pUoiin 
imff  inf^fwt  tlMfiRti  wcse  rnnBipd  and  uijuimialj  afertn 

ri«hin  f)m  m^Aiiin^  rf  tbe  md  acta  of  pnfiaiiieiit^  aad  m 
i}uk  &\mi\t\0ir  fUsmrSMA  in  due  nodoe  hflnmaAer  wasSmdi 

nrifl  i\m  |>lfiirtriir  was  and  ia  endded  to [ii  lanliiBi,  mim  ^ 

rYiA  pr/>viiii#ma  r>/  die  «id  acta  of  padianienty  in  loped  rf^ 
f  K#k  Mfirw^  haviT^;  been  so  damaged  and  injinioaalf  afecl4^ 
*ki^\  r»i#i  rkftmlantJi  have  not  at  any  time  nwde  aatiAeim 
ttif  n%%t.h  riamage  and  injarioaaly  aflbcting 
mUtun  ht  this  aforimaid  acta  of  pailiament, 
I'lMifillfr  hy  reaaon  of  tbe  premiaes 
« lniMiml  to  Ih'  entitled  to  compensadon  from  tfae 
lo  All  Amount  exceeding  the  sum  of  SOL ;  and 
Uio  |ilMiiittir  t>eing  so  entitled  to  and  ^l^iiwiiig 
IH^iMMtioii  fui  aforesttiid,  and  being  destroos  of  baviog 
«i»iv«iu.n  of  Huih  cuin^iensation  setded  by  a  jmy,  (fidgjit 
iM»iK'v  III  writing  under  his  hand  to  the  defrndnil^ 
uH^'uUiKv  with  the  proviMona  of  the  aforesaid  acliif 
IMiiiiiiMviti,  »iid  did  therein  and  therebr  state  tD  At 
^U  iiiutiiiiiH  (lie  saiil  udture  of  his  interest  in  IJie  siihail 
»|  i^'NiKvt  of  winch  he  claimed  compensation;  nd  ii^ 
•'u-  ^ml  Vhij^j  uKi  ,hc  i»Itumiir»  interest  therein  UbS 
•5uui,»^,vi  uixi  ii|uiK»u54y  :ufeeced  in  ihe  exenaae  aP4i 
•Hul  iK.^vt  ij,  m^i  yy  .„^,  otjustruction  of  tfae 
wKi  iiv  .  Ntvuiiou  ji  tic  S41U  wria  of  dae  ci 
J»4h  ua%  iK^  aeieiKiaiits  imi  'vrtMnc^'oilT 
ui4iv>ktvu  i  vvuaui  vuitnuu.uia  }Hititic!aoi 
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Parade^  on  and  Co  which  the  said  house  abutted  and  adjoined, 

Iwriing  firom  Union  Bow  to  Llanarth  Street,  in  Newport 

whnmid^  thefinee  use  of  which  footway  was  necessary  to  the 

eoBTenient  occupation  of  the  said  house,  by  constructing 

oa  such  footway  a  foice  and  other  works  for  the  purposes 

af  llie  said  railway,  and  maintaining  the  same  thereon  for  a 

loBg  apace  of  time,  whereby  the  defendants  prevented  the 

eonveoient  occupation  by  the  plaintiff  of  the  said  house,  and 

dtiucted  and  hindered  the  access  of  passengers  and  cus- 

toBKiB  thereto^  and  prevented  the  plaintiff  from  carrying 

.    0i  his  business  therein  in  as  beneficial  a  manner  as  he 

^  cdieiwiae  would  have  done,  and  deprived  him  of  the  profits 

^  af  his  trade  and  business  carried  on  therein :   And  in 

that  the  defendants  also  wrongfully  obstructed  and 

a  certain  odier  common  and  public  highway, 

^:  iBsfing  firom  Canal  Parade  aforesaid  to  a  street  called  Com 


^  oBca  in  Newport  aforesaid,  by  the  construction  of  their 
K  Snlwmy  and  the  execution  of  their  works,  and  kept  the 
so  obstructed  and  narrowed,  which  said  highway  com* 
with  Canal  Parade  aforesaid,  and  was  used  by 
die  cmtomers  and  persons  passing  and  repassing  to  and 
from  the  said  public  house,  whereby  the  defendants  had 
obstructed  and  hindered  the  access  of  such  passengers  and 
tortomers  to  the  said  house  of  the  plaintiff,  and  had  pre- 
vented the  plaintiff  from  carrying  on  his  trade  or  business 
Iherein  in  as  beneficial  a  manner  as  he  otherwise  would 
i    Wfe  done,  and  had  deprived  him  of  the  profits  of  his  trade 
1^  aid  business  carried  on  therein :    And  in  this,  that  the 
^  defcndants  had  wrongfully  erected  and  constructed  certain 
fcnoes  and  executed  other  works  for  the  purposes  of  their 
and  railway,  and  wrongfully  maintained  and  continued  the 
mmte  near  to  certain  ancient  windows  in  the  said  house 
Arough  which  the  light  and  air  ought  to  have  entered, 
ad  until  the  execution  of  the  said  works  by  the  defend- 
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ants  did  enter  into  the  said  house  for  the  more  ooDveiuent 
occupation  of  the  same,  whereby  the  defendants  obstrudri 
the  said  ancient  windows  and  prevented  the  light  and  m 
from  entering  through  the  same,  and  rendered  the  snl 
house  dark  and  unwholesome  and  unfit  for  habitatiai; 
And  in  this,  that  the  defendants  had  wrongfoUy  eieetodl 
raik  and  executed  other  works  and  had  maintained  the  mm 
for  the  purposes  of  their  said  ndlway  and  for  the  poipoH 
of  working  and  using,  and  the  defendants  had  wori^ed  mi 
used  thereon  and  by  means  thereof,  locomotive  enpiHi; 
carriages  and  waggons,  and  had  caused  the  same  tt 
be  drawn  and  propelled  thereon,  and  otherwise  maiih 
tained  and  used  their  said  nulway,  and  exercised  iUk 
said  powers  close  to  and  opposite  the  said  house  wUhl 
the  plaintiflP  was  possessed  thereof,  and  rended  therea 
with  his.fiunily,  and  carried  on  therein  his  trade  and 
business  of  a  publican ;  and  in  and  by  so  doing  dn 
defendants  had  disturbed  and  shaken  the  foundations  d 
the  said  house,  and  had  cracked  and  injured  the  waDs  and 
ceilings  thereof,  and  had  caused  vibrations^  by  whidi  dn 
defendants  had  damaged  the  said  house  and  the  goods  and 
chattels  of  the  plaintiff  therein,  and  had  caused  cUvers  lodi 
noises,  whereby  the  plaintiff  and  his  family  were  disturbed  ii 
their  quiet  enjoyment  and  occupation  of  the  said  house,  ad 
had  caused  smoke,  vapours,  dust  and  filth  to  enter  and  fiU  Ai 
said  house,  and  by  reason  of  the  premises  had  rendered  Al 
said  house  unsafe,  unwholesome  and  unfit  for  occupation  ad 
for  the  said  trade  and  business  of  the  plaintiff.  And  in  and  hj 
the  said  notice  the  plaintiff  further  stated  to  the  defendtfii 
that  he  claimed  compensation  from  them  in  respect  of  !■ 
said  house  and  his  said  interest  therein  having  been  dflfr* 
aged  and  injuriously  affected  as  aforesaid;  and  that  Ai 
amount  of  his  claim  for  compensation  by  reason  of  .Ai 
premises  was  156/.    And  the  plaintiff  in  and  by  the  Hi' 
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did  abo  state  (o  the  defendants  that  it  was  the 

of  the  plaintiff  to  have  the  amount  of  the  said  com- 
tion  settled  by  a  jury,  according  to  the  provisions  of 
tatutes  in  that  case  made  and  provided;  and  that 
s  the  defendants  were  willing  to  pay  the  said  sum 
6L  to  the  plaintiff,  and  entered  into  a  written  agree* 

for  that  porpose  within  twenty-one  days  after  the 
>t  by  the  defendants  of  the  said  notice,  the  plaintiff 
red  the  defendants  within  twenty-one  days  after  such 
>t  to  issue  their  warrant  to  the  sheriff  of  Monmouth- 
or  other  proper  officer  to  summon  a  jury  for  settling 
imonnt  of  the  said  compensation.  And  the  plaintiff 
;r  says,  that  the  defendants  were  not  willing  to  pay 
lid  amount  of  compensation  clumed  by  the  plaintiff, 
roold  they  enter  into  a  written  agreement  for  that 
ise  within  twenty-one  days  aft;er  the  receipt  of  the 
notice;  but  wholly  refused  so  to  do  or  to  mak^ 
ompensation  whatsoever  to  the  plaintiff  in  respect  of 
iremises.     And  the  plaintiff  and  defendants  did  not 

as  to  the  amount  of  such  compensation.  And  the 
dants  being  desirous  that  the  question  of  the  said 
ted  compensation  should  be  tried  before  a  special  jury^ 
Q  twenty-one  days  after  the  receipt  of  the  said  notice 
em,  duly  issued  their  warrant  in  writing  under  their 
ion  seal  and  directed  to  the  sheriff  of  the  county  of 
nouth  (he  not  being  interested  in  the  matter  in 
te),  in  accordance  with  the  provisions  of  the  said  acts 
iiliament ;  and  by  the  said  warrant,  after  reciting  and 
ig  out  the  notice  aforesaid,  and  that  the  defendants 

unwilling  to  pay  the  compensation  claimed  thereby 
disputed  the  same,  the  defendants^  as*promoters  of  the 
[taking,  pursuant  to  the  provisions  of  the  first  men- 
d  act  of  parliament  in  that  behalf,  required  the  said 
f  to  summon  a  special  jury,  pursuant  to  the  directions 

L     II. — N.    8.  T  BXCIL 
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1857.       contained  in  the  said  Act»  for  the  porpoae  of  aettUng  mi 

J^-'^^ — '      detennininir  the  said  qneatioo  of  dispoted  compeiMiatinit— 

V.  A?emient8:  that  afterwaida  an  inqoisitimi  waa  dnlybrii 

SHULB       and  taken  in  accordance  with  the  pforinona  of  the  aid 

▲SD  Camal    <^ctB  of  parliament  in  that  behalf  and  in  panaanei  d 

CovPAST.     ^  1^^  mentioned  reqoest  and  wanrant  of  the  defisodnll 

before  £.  R  Dimmack,  Eaq.,  then  being  dieriflF  of  the  «ii 

conn^  of  Monmouth  and  hefcire  a  jmy  (naming  tbenjl 

who  were  duly  impannelled  and  awom  to  enquire  of  ai 

concerning  the  matters  by  ibe  said  warrant  directed  to  h 

enquired  of,  assessed  and  determined  by  them  as  in  ih 

said  warrant  mentioned ;  and  the  pbdntiff  and  defimdanft 

having  by  their  respective  counsel,  attomq^a  or  egMl 

appeared  before  the  said  sheriff  and  the  said  jumn^  nl 

having  produced  evidence  toudiing  the  matter  in  qoesliai 

as  aforesaid;  the  said  jurors  upon  their  oath  said  that  dag 

did  assess  and  give  a  verdict  for  the  sum  of  AOL  to  be  paU 

by  the  defendants  to  the  plaintifl^  as  and  by  way  of  oobp 

pensation  for  obstructing  and  hindering  the  access  of  t0 

passengers,  customer^  horsea  and  carts  along,  over  wi 

upon  the  common  and  public  highway  mentioned  in  tk 

said  warrant  and  in  the  said  notice,  leading  fipom  One 

Parade  to  Com  Street  in  Newport  afcuresud.     And  di 

said  jurors  upon  their  oath  aforesaid,  also  said  that  they  ds 

assess  and  give  their  verdict  for  a  sum  of  20L  lOtt.  to  h 

paid  by  the  defendants  to  the  plaintiff,  by  way  of  conqiOD 

sation  for  the  obstruction  of  the  light  and  air,  and  of  tk 

convenient  access  to  the  said  house,  caused  by  the 

struction  of  a  fence  (in  the  said  notice  and  warrant 

tioned)  on  the  said  public  footway  called  Canal  Parade  oi 

and  to  which  the  said  house  abutted  and  adjoined  as  aim 

said ;  and  for  constructing  and  maintaining  the  said  fnoi 

for  the  space  of  thirteen  calendar  months.     And  the  mU 

jurors  upon  their  oath  aforesaid,  also  said  that  they  did 
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and  give  a  verdict  for  the  sam  of  45iL  to  be  paid 

bf  the  defendants  to  the  plaintifl;  for  the  depreciation  in 

tke  ioniial  valoe  of  the  said  house  and  premises,  by  reason 

of  tlie  loss  of  trade  and  business  carried  on  therein  by  the 

pUntUr  as  a  beer-house  keeper  (as  in  the  said  notice  and 

mrant  mentioned) ;  and  by  the  obstruction,  since  the 

Ilk  day  of  January,  1856,  of  the  access  of  air  and  light 

(» in  the  said  notice  and  warrant  mentioned)  to  the  said 

hooR  and  premises;  and  by  the  smoke,  vapour  and  noises 

(m  the  said  notice  and  warrant  mentioned)  caused  by  the 

traks  and  the  locomotive  engines,  carriages  and  waggons 

cf  the  defendants  constructed,  maintained  and  worked, 

dnmi  and  propelled  dose  to  and  opposite*  the  said  house 

mi  premises^  which  said  several  sums  of  4021,  20L  lOs. 

ad  4/UL  were  so  assessed  by  the  verdict  of  the  said  jurora, 

ai  the  compensation  for  the  damage  sustained  by  the  plain- 

tii^  by  leaton  of  the  damaging  and  injuriously  affecting  the 

and  houae  and  the  plaintiff's  said  interest  therein  as  here- 

iMbie  alleged,  and  amounting  in  the  whole  to  105L  lOs. 

<Aiid  the  said  sheriff  did  then  and  there  accordingly,  pur-> 

nant  to  the  statutes  in  that  behalf,  give  judgment  for  the 

aaid  total  sum  of  105f.  10^.,  so  assessed  by  the  said  jury,  to 

he  paid  by  the  defendants  to  the  plaintiff,  according  to  the 

pTOfisiona  of  the  said  statutes;   and  the  said  verdict  and 

JQ^jment  were  then  and  there  duly  signed  by  the  said 

iheriff,  and  being  so  signed  were  duly  deposited  and  left 

hy  the  said  sheriff  with  the  clerk  of  the  peace  of  the  said 

Comity  of  Monmouth,  by  whom  the  same  are  now  kept 

tmoDg    the  records  of  the  Quarter  Session  of  the  said 

county^  and  the  said  verdict  and  judgment  still  remain  in 

Ul  fisce  and  effect  and  nowise  reversed  or  satisfied :   Yet 

j  ie  defendants  have  not  paid  to  the  plaintiff  the  said  sum 

of  105iL  lOs.  or  any  part  thereof. 

T  2 
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1867.  Pleti — That  neither  by  the  ezecotioa  of  the  woifa^  nc 

^^^^^^     by  the  construction  of  the  railway  in  the  dedantum  ma 

^,     •-  tioned.  nor  in  the  exercise  of  the  powers  of  the  Acts  in  A 

MOKMOVTH-  '^ 

•BIAS  declaration  mentioned,  conferred  on  the  defendants  fixr  d 
AMD  Camal  purposes  of  the  said  railway,  was  the  said  house  or  tl 
plaintiff's  interest  therein  damaged  or  injuriously  affiset 
within  the  meaning  of  the  said  acts  of  parliament^  or 
the  manner  described  in  the  notice  in  the  dedand 
mentioned ;  nor  was^  nor  is  the  plaintiff  entitled  to  eoi 
pensation,  under  the  provisions  of  the  said  acts  of  psdi 
ment,  in  respect  of  the  same  having  been  so  damaged 
injuriously  affected* — Issue  thereon. 

At  the  trial  before  fTilks,  J.,  at  the  last  Monmonthla 
Spring  AssiieSi  the  plaintiff  proved  a  cyrtified  copy  of  d 
inquisition  before  the  sheriff,  and  there  rested  his  case*  H 
defendants  objected  that  the  inquisition  was  not  ocMidnv 
as  to  the  right  of  compensatioDb  and  tendered  evidcnee 
to  the  claims  on  which  the  sheriffls  juiy  had  made  ds 
assessments.  Such  evidence  was  rejected  by  the  kan 
judge,  who  being  of  opinioQ  that  some  of  tlie  daini  i 
wluch  the  assessment  of  i5iL  had  been  made  were  in  mp 
of  the  use  of  the  railway  and  therefore  of  doobcfiil  vaBfi 
directed  a  verdict  for  the  plaintiff  for  the  smns  awfld 
separately;  and  gave  kftve  to  the  defendants  to  mofe  i 
i\>an  and  u>  appeal  in  the  phce  of  a  bili  of  csfieptiooa 

H^ikBararv^  acoxdiii^y,  obcaizMd  a  mk  nin  for  a  newlii 
CO  the  $n>Qod  ihss  &e  kamed  jwdge  miriiietted  i 
jary  in  hciixz^: — 

fu»c — Tba:  there  w«  ev>xore  so  go  to  the  juiy. 

SfcvQcIy. — Thae  che  o^tsascico  w«  cumJMie  on  d 
pa»:rldr$  ricc:c  :;.>  cvxng^Ruaoca  ia  respect  tt>  the  MttB 

IVc^^r. _ I^iK ^  im^uKHa was  nwiiiiwiin  wis Atf 
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hmg  a  highway,  and  that  the  learned  judge  rejected  evi- 
denee  diat  it  was  not  a  highway. 

Fourthly. — That  the  learned  judge  rejected  evidence  that 
Ae  fence  was  not  on  the  defendants'  land,  or  on  land 
upon  which  they  had  authority  to  place  it. 

Fifthly.—  That  some  of  the  matters  in  respect  of  which 
the  sum  of  45L  was  assessed  by  the  sheriff's  jury  are  not 
the  flobjects  of  compensation ;  and  that  that  sum  not  being 
mered  in  the  inquisition,  no  part  of  it  can  be  recovered. 
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He  SoUeUar  General,  Ftdpsan  and  Matthews  shewed 
(June  5).  The  question  depends  on  the  68th  section 
of8  &  9  Vict.  c.  18,  which  enacts,  that  ^<  if  any  party  shall 
be  entitled  to  any  compensation  in  respect  of  any  lands,  or 
of  any  interest  therein,  which  shall  have  been  taken  for 
or  mjarioosly  affected  by  the  execution  of  the  works,  and 
bt  whidi  the  promoters  of  the  undertaking  shall  not  have 
nude  satisfiEiction''  under  the  provisions  of  their  Acts,  and  if 
die  eompensation  claimed  shall  exceed  50/.,  such  party  may 
kne  the  same  settle  eith^  by  arbitration  or  by  the  verdict 
cf  a  jury,  ae  he  diall  think  fit  la  Regma  v.  London  and 
MrA  Wewtem  Railway  Company  (a),  the  majority  of  the 
Court  limited  the  functions  of  the  jury  under  this  section 
to  the  fact  of  damage  and  its  amount.  Admitting 
far  the  present  the  authority  of  that  decision,  the  result 
of  the  cases  on  this  subject  is,  that  it  is  a  condition  pre- 
cedent to  the  jurisdiction  of  the  sheriff's  jury  that  the 
daimant  has  a  good  title,  and  that  the  injuries  are  such 
as  may  be  properly  inquired  of  by  the  jury :  that  the 
Company  by  issuing  their  warrant  make  no  admission  of 
title,  and  the  claimant,  upon  obtaining  hb  verdict,  is  com- 
pelled to  bring  an  action  thereon  and  distinctly  allege  his 


(a)  3  £.  &  B.  443. 
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tide.  It  is  submitted  that  oa  these  pkadii^  all  t 
tions  to  the  plaintiff's  title  to  damages,  and  to  the 
tion  of  the  jury,  appear  on  the  record,  and  might 
advantage  of  in  the  proper  way.  The  langnag 
learned  judge  as  to  the  condusiTeness  of  the  in 
applied  only  to  the  points  as  to  which  it  could  \h 
sive,  that  is,  the  fact  of  damage  and  its  amount 
the  other  parts  of  the  case  the  inquisition  was  a 
dence.  On  the  first  cUim,  that  in  which  the  di 
had  narrowed  the  highway  by  erecting  upon  it  a  ft 
so  obstructed  access  to  the  plaintiff's  house,  the 
tendered  by  the  defendants  was  that  the  fence 
erected  upon  their  own  land,  but  such  evidence  wi 
terial  and  was  therefore  properly  rejected.  Agai 
^e  question  of  public  highway,  the  jury  had  a 
consider  and  decide  that  point  as  against  the  del 
The  authority  of  Begina  v.  London  and  North  WuL 
way  Company  (a)  only  extends  to  questions  of  pn 
and  of  private  title.  [Polbckf  C.  B. — If  the  jury  ci 
the  question  of  a  private  right  of  way,  a  muko 
they  cannot  decide  upon  the  existence  of  a  public 
way  ?]  With  regard  to  the  damage  caused  by  the  u 
engines,  that  claim  comes  either  und^  the  68th  aecti 
Lands  Clauses  Consolidation  Act  or  under  the  16t] 
of  the  Railways  Clauses  Consolidation  Act  (b),  whic 
that  the  Company  may  do  certain  specified  acts^  i 
do  **  all  other  acts  necessary  for  making,  maintainii 
ing  or  repairing,  and  using  the  railway."  This  item  oi 
comes  within  the  term  "  using  the  railway."  [Braam 
Is  a  permanent  amount  of  compensation  to  be  fix 
the  damage  to  be  assessed  de  anno  in  annum? 
C.  B. — The  intention  of  the  Acts  was,  that  the  cp 

(a)  3  £.  &  B.  443.  (b)  8  &  9  Viet  ( 
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tm  should  be  oooe  for  all.] — {Regina  ▼.  The  Lancaster  and 
PmUfk  Raihcay  Company  {a)  and  Begina  v.  The  Eastern 
Cmsties  BaOway  Company  (b)  were  referred  to.) 

Wkateley,  Oray  and  Sir  T.  PhUtips  appeared  in  support 
of  tbe  rule ;  but  were  not  called  upon  to  ai^e. 

Cur.  adv.  vuU. 
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Pollock,  C  B.  now  said. — We  have  consulted  with  my 
brother  fFiUes,  who  states  that  he  intended  to  decide  con- 
tivytothe  caseof  JZf^may.  The  London  andNortk  Western 
BaSway  Company  (c) :  we  are  bound  to  decide  in  accord- 
ace  with  that  case ;  the  rule  will  therefore  be  absolute  with 
fibertj  for  the  plaintiff  to  appeal. 

Rule  absolute  accordingly  {d). 


(a)  6  Q.  B.  759. 
(»)  2  Q.  B.  347. 


(c)  3  E.  &  B.  443. 

(d)  Reported  by  Douglas  Brown,  Esq. 


Knill  and  Another  v.  Hooper. 


June  10. 


1  H£  first  count  of  the  declaration  was  on  a  policy  of  In  a  voyage 

policy  of 

insurance  in  the  usual  printed  form  {a\  and  stated  ^'  that  insurance  on 

iui.lv  Biyp   tnorc 

the  plaintifis  did  cause  themselves  and  every  of  them  to  be  is  an  implied 
insured,  lost  or  not  lost,  at  and  from  Terceira  to  a  final  ^e^lrantY  of 
port  of  discharge  in  the  United  Kingdom,  upon  any  kind  -eaworttiness. 
of  goods  and  merchandizes,  and  also  upon  the  body,  tackle, 
apparel,  &c,  and  other  furniture  of  and  in  tbe  good  ship 
or  vessel  called  the  "  Europa,"  whereof  was  master, 

&C.,  b^inning  the  adventure  upon  the  said   goods  and 

(a)  See  Amould  on  Insurance,  vol.  1,  p«  21 . 
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1857.  merchandues  from  the  loading  thereof  aboard  the  said  lUp 
as  above  mentioned,  upon  the  said  ship.  Sec,  and  so  AffM 
continue  and  endure  during  her  abode  there ;  upoo  d» 
said  ship,  &c,  and  further  until  the  said  ship  with  all  ber 
ordnance,  tackle,  apparel,  &c,  and  goods  and  merbhaDdba 
whatsoever  should  be  arrived  at^  as  above  mentioned;  upoa 
the  said  ship,  &c,  until  she  had  moored  at  anchor  twoitf- 
four  hours  in  good  safety,  and  upon  the  goods  and  way 
chandizes  until  the  same  were  there  discharged  and  wMj 
landed :  and  that  it  should  be  lawful  for  the  said  slup^  ktt 
in  the  voyage  to  proceed  and  sail  to  and  stay  at  any  poitsff 
places  whatsoever,  and  without  prejudice  to  the  said  insv- 
ance ;  and  that  the  said  ship,  &c.,  goods  and  merchandbBik 
&C.,  for  so  much  as  concerned  the  assured,  by  agpsemat 
between  the  assured  and  the  assurers  in  the  said  polii^ 
were  and  should  be  valued  at  20(K)2i  being  on  salvage  valued 
at  8000Z.  against  total  loss  only.  The  vessel  bavmg  been 
abandoned  by  her  original  crew  and  taken  into  Terorinlj 
the  salvors,  in  whose  interest  the  said  assurance  was  efiectel* 
(Then  followed  the  usual  provisions  as  to  perib  of  the  ma, 
&c). — The  declaration  then  stated  that  the  plaintiff  mide 
the  policy  as  the  agent  and  for  the  use  and  benefit  of  Jotf 
de  Freitas,  and  afler  the  usual  allegations  of  the  paymenlrf 
the  premium  by  the  plaintiff  and  the  subscription  of  dn 
policy  by  the  defendant,  proceeded  to  state  that  be&ie  dn 
insurance  was  effected,  the  said  ship,  with  divers  goods  d 
value  on  board  the  same,  had  been  and  was  abandoeed 
at  sea  by  her  original  crew,  and  had  been  and  was  siftd 
at  sea  from  loss  by  the  perils  of  the  seas  by  the  said  Jo0 
de  Freitas,  who  thereby  became  and  was  entitled  to  sdi^F 
for  the  same  ship  and  goods,  amounting  to  a  large  toD 
of  money,  and  which  salvage  has  never  been  paid  (f 
^tisfied }  and  that  the  said  Joas  de  Freitas  was  then  vA 
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oe  oontinnally  afterwards,  until  and  at  the  time 
}  hereafter  mentioned,  interested  in  the  said  ship 
I  in  the  said  policy  <^  insurance  and  memoranda 
i  which  had  been  so  saved  as  aforesaid,  in  respect  of 
ethereof  to  a  large  value  and  amount,  to  wit,  to  the 
amount  of  all  the  monies  by  him  or  the  plaintifis 
ed  or  caused  to  be  insured  thereon. — The  declara- 
stated,  that  the  ship,  with  the  goods  on  board 
let  sail  from  Terceira  on  her  voyage  towards 
wn,  and  before  her  arrival  was,  by  the  perils  of 
totally  lost,  &C. — There  was  a  second  count  on 
policy. 

>That  the  said  ship  or  vessel  was  not,  at  the  time 
ted  and  set  sail  on  the  voyage  mentioned  in  the 
jf  seaworthy  for  the  voyage  thereby  insured. 
wr  and  joinder  therein. 

{J.  Brawn  with  him)  argued  in  support  of  the 
(June  3). — On  this  policy  of  insurance  there  is  no 
ananty  of  seaworthiness.  The  subject-matter  of 
uDce  is  salvage,  and  the  salvors  have  no  power  to 
!  ship,  nor  can  they  recover  for  repairs:  their  only 
I  m  rem.  It  is  not  disputed,  as  a  general  proposi- 
an  implied  warranty  of  seaworthiness  attaches  to 
;  of  insurance.  In  Christie  v.  Secretan  {a),  Law^ 
said,  **  The  consideration  of  an  insurance  is  paid 
that  the  owner  of  a  ship,  which  is'  capable  of 
g  her  voyage,  may  be  indemnified  against  certain 
cies ;  and  it  supposes  the  possibility  of  the  under- 
ining  the  premium :  but  if  the  ship  be  incapable 
ning  her  voyage,  there  is  no  possibility  of  the 
er^s  gaining  the  premium ;  and  if  the  considera- 
the  obligation  fails."    [Watson,  6. — Suppose  the 

(a)  8  T.  R.  192. 
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1867.  usCs  IukI  been  cot  awaj,  md  it  was  mm  wry  ftr  iheihmp 
to  go  to  m  particolir  place  in  order  lo  get  new  rigpn^ 
woold  not  the  stiwan  have  aodioritj  to  do  anch  lepav 
as  were  nceiiwaij  to  taice  her  diere  7]  The  ease  of  3V 
Rammer  (a)  decided  that  aalfon  cannot  reoofer  doigaflr 
repairs.  The  aabject^matter  of  the  insoruice  being  nbage^ 
the  underwriter  most  hate  known  that  the  fcaptl  was  laa 
onaeaworthy  condition,  and  consequently  there  conldbeao 
implied  warnmty  of  seaworthiness.  The  ease  fidb  widai 
the  principle  of  the  dedaon  in  Weir  ▼•  Aienhm  (i),  whne 
a  vessel  having  sailed  and  pat  back  to  the  Damm$i  ^bdA  te 
sailed  again  and  labooied  and  strained  much  ftoni  bdif 
overioaded,  and  then  pot  back  a  second  time ;  and  npoa 
an  application  to  the  miderwriters  tar  libertyftrr  die  sUpto 
go  into  port  to  dischaige  part  of  the  cargo,  it  was 
nicated  to  them  that  the  ship  was  too  deep  in  die 
and  it  was  held  that  as  the  sobseqoent  loss  had  not  in  Of 
degree  arisen  from  her  having  so  strained  and  labooradL 
the  underwriters  were  liable :  Lord  Ettmbatot^hy  C.  Jn 
diere  said,  ^  With  respect  to  the  suflkiency  of  the  ui— a 
nicadon  made  to  them,  it  is  quite  dear  that  the  aDda^ 
writers  were  told  all  that  was  in  substance  neoesssiyfa 
them  to  know;  for  they  were  told  that  when  the  vsfld 
sailed  she  had  too  large  a  cargo  on  board,  «id  thst  lb 
was  not  in  a  situation  fit  to  perform  her  voyage."  [JBNbh 
wettf  B.,  referred  to  2%)mpicn  v.  Hopper  (e).]  That  cat 
only  decided  that  there  is  not  in  general  an  infiEi' 
warranty  of  seaworthiness  in  a  time  policy, 

Blaekbum,  contra. — Thb  is  an  insurance  ^at  andftoa^" 
and  not  a  time  policy,  as  in  Tkompmn  v.  Hopper*  Wm^ 
Aberdeen  is  no  authority  that  upon  a  policy  of  thii  UbI 


(a)  2  HaggarcTs  Adm.  Rep.  42.  (h)  2  B.  &  Aid.  380. 

{e)  6  K.  &  B.  172. 
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beie  is  no  implied  wanranty  of  BeawortbinesB.    In  Gibson 
f.  finoff  (a),  Farie,  B«,  said,   <<  There  is  ample  authority 
bit  a  wamnty  or  oandidon  of  seaworthiness  at  the  com- 
mcement  of  the  risk  is  implied  in  all  voyage  polices." 
ilsther  the  aaiwon  can  or  cannot  charge  the  owner  with 
ht  expence  <^  repairing  the  ship,  they  are  bound  to  do  all 
tkatis  necessary  to  enable  her  to  prosecute  the  voyage  with 
■fttjr.    <*  Seaworthiness  "  is  a  relative  term,  and  whether 
I  vessel  is  seaworthy  depends  on  the  particular  state  of 
ncmnstances.   Here  the  term  has  reference  to  the  snbject- 
mtter  of  insurance,  and  it  is  implied  that  the  vessel  shall 
bemsonably  fit  to  come  to  England.     There  is  nothing  in 
the  language  of  the  policy  to  ezdnde  the  implied  warranty 
of  seaworthiness.     The  statement  that  the  ship  had  been 
ihttkoad  by  her  crew,  is  not  equivalent  to  a  statement 
kt  she  was  not  to  be  repaired ;  neitber  does  it  appear  that 
Sweifa  was  a  place  where  the  vessel  could  not  be  repaired. 
Die. defendant  must  shew  something  amounting  to  a  con- 
IM  to  dispense  with  the  warranty  of  seaworthiness  which 
k  common  law  implies. 

BatSl,  in  reply. — The  doctrine  of  implied  warranty  of 
iivorthiiiess  dep^ids  on  this  principle,  that  the  insured  is 
Muned  to  be  better  acquainted  with  the  state  and  condi- 
ioB  of  his  ship  than  any  other  person,  and  that  he  has 
iehly  undertaken  that  she  is  in  a  condition  to  perform  the 
etdasd  voyage :  Park  on  Insurance,  p.  459,  8th  ed.  That 
rildple  cannot  apply  to  an  insurance  on  salvage.  In 
leh  case,  what  amount  of  seaworthiness  is  required,  and 
>  what  extent  are  the  salvors  bound  to  repair  ?  {Pollock, 
•  B. — **  Seaworthiness  "  is  a  term  which  varies  with  every 
inble  state  of  circumstances.    A  vessel  may  be  seaworthy 

a  harbour  but  not  seaworthy  out  of  it ;  or  it  may  be 

(a)  4  H.  L.  Cfus.  353,  397. 
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seaworthy  out  of  the  harbour  hot  not  fit  to  sail  to 

or  Boulogne ;  or  it  may  be  fit  for  that  purpose  but  noli 

for  a  voyage  to  the  East  Indies;  or  it  may  be 

for  a  voyage  in  summer  but  not  in  winter.    No 

ought  to  sail  on  any  voyage  unless  there  is  a 

expectation  that  it  will  terminate  safely.]    Here  the 

writer  knew  that  the  vessel  was  not  fit  for  the  vojag^i 

the  policy  states  that  she  was  abandoned  by  the 

The  very  subject-matter  of  the  insoranoe  ezdodci 

warranty  of  seaworthiness. 

CWr.iKhMiL 

The  judgment  of  the  Court  was  now  deUvered  by 

Watson,  R — This  was  an  action  on  two  ipdaam 
insurance,  on  a  voyage  fix>m  Teroeira  to  m  final  port 
discharge  in  the  United  Kingdom,  on  the  ship 
and  her  caigo,  described  as  ^being  upon  salvage  vahHii 
SOOOiL  against  total  loss  only.  The  vessel  havmg 
abandoned  by  her  original  crew  and  taken  into 
by  the  salvors  in  whose  interest  the  said  aasuranoe 
efiected."  To  this  the  defendant  pleaded  that  the 
ship  or  vessel  was  not,  at  the  time  she  departed  and 
sail  on  the  voyage,  seaworthy  for  the  voyi^ 
insured.  To  this  plea  there  was  a  demurrer  whidi 
aligned  before  us  a  few  days  ago.  On  the  part  cf  V 
plainti£P  it  was  argued  that  there  was  no  warranty  of 
worthiness  to  be  implied  on  the  part  of  the  asBunds 
these  polices ;  but  we  think  that  the  plea  is  good  m 
the  defendant  entitled  to  our  judgment 

It  is  now  well  established  as  a  rule  of  law  that  oa  li 
insurance  for  a  voyage,  either  on  ship  or  goods  or  fie^ 
a  warranty  of  seaworthiness  for  the  voyage  of  the  flbf 
insured,  or  of  the  ship  in  which  the  goods  are  carried,  ii  ^ 
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be  implied.     Indeed  it  may  be  said  that  a  warranty  of  sea-        1857. 

worthioess  in  voyage  policies  is  the  basis  of  the  contract 

Tiam,  Lord  fFenskydale  (then  Parke,  B.\  in  the  case  of 

SmJl  Y.  Gibson {a\  lays  down  the  law  thus: — **Ia  the 

cooiDon  law  of  England,  to  be  collected  finom  these  sources," 

lii,  judicial  decisions,  dicta,  and  text  writers  on  the  com- 

Bon  law,  **  there  is  ample  authority  that  a  warranty  or 

coodition  of  seaworthiness  at  the  commencement  of  the 

lisk  is  implied  in  all  voyage  policies,  whether  it  has  been 

adopted  originally  from  the  law  merchant  or  implied  from 

die  very  nature  of  the  contract  itself."    And  Lord  Campbell, 

in  delivering  his  opinion  in  the  same,  says  (ft), — **  With 

ngard  to  voyage  policies,  we  have  usage  and  authority 

establishing   the   implied  conditions  as  certainly  as  any 

joint  of  insurance  law.*' 

This  being  the  rule,  does  the   present  case  afford  an 
cioeption  thereto  ?    No  doubt  the  parties  to  a  policy  of 
iDnumce  may,  if  they  please,  stipulate  that  there  is  to  be 
no  warranty  of  seaworthiness ;  but  certainly  they  have  not 
done  so  in  express  terms  in  these  policies,  and  we  do  not 
construe  the  words  used  as  implying  that  the  usual  warranty 
ahoald  be  dispensed  with.     The  insurance  professes  to  be 
en  ^salvage,"  which  no  doubt  means  on  the  ship  and  cargo 
in  respect  of  the  lien  the  pidntifis  had  thereon  in  respect 
of  salvage  service  rendered.     The  words  **  the  vessel  being 
abandoned  by  her  original  crew  and  taken  into  Terceira  by 
the  salvors'*  do  not  appear  to  us  to  indicate  that  there  is 
Hot  to  be  any  warranty  of  seaworthiness,  but  are  descrip- 
tive and  introductory  to  the  words  following  ^Mn  whose 
interest  the  said  insurance  is  effected.'* 

It  was  asked,  what  amount  of  seaworthiness  is  required, 
lod  to  what  extent  are  the  assured  to  go  in  repairs  ?     Our 
loawer  is,  that  the  term  *' seaworthiness"  is  a  relative  term : 
(a)  4  H.  L.  Cas.  397.  (6)  4  H.  L.  Cas.  419. 
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1867.  there  is  no  positive  condition  of  the  Tessel  reoogniiec 
law  to  satisfy  the  wananty  (^seaworthiness.  Lord  C 
well  observes  in  Small  v.  GAun  (a)^ — ^^With  rq 
its  (seaworthy)  literal  or  primaiy  meamng^  I  assun 
be  now  used  and  understood  that  the  ship  is  in  a  oo 
in  all  reelects  to  tender  it  reasonably  safe  where  it  I 
to  be  at  the  time  referred  to^  in  a  dodc,  in  a  harl 
a  river,  or  traversing  the  ocean.*  Seaworthy  or 
always  a  question  fi>r  the  jury,  and  in  all  cases  die  <\ 
for  the  jury  will  be  whether  the  ship  was^  at  th 
mencement  of  the  voyage,  in  such  a  state  as  to  be 
ably  capable  of  performing  it  (See  observations  of  j 
in  Than^Mm  v.  Hopper,  6  Q.  B.  181.)  It  was  st 
the  underwriter  ought  in  such  a  case  as  the 
to  rely  on  the  description  of  the  ship^  in  the  i 
ascertaining  the  state  of  the  vessel  and  the  auM 
the  risk;  we  do  not  think  there  is  any  thing 
argument,  for  the  same  observation  would  applj 
insurances. 

We  are  therefore  of  opinion  that  the  plea  is  gc 
that  the  defendant  is  entitled  to  our  judgment. 

Judgment  for  the  defen 

(a)  4  H.  L.  Gas.  418. 
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1857. 


Lee  t;.  Evebbst. 


June  10. 


ICLARATION  for  work  and  labour  by  the  plaintiff  A  sunrey  and 
architect,  surveyor,  and  estate  valuer. — Plea :  Never  the  parish  of 

.  E.  had  been 

^^*  made  for  the 

i  particulars  of  the  plaintiff's  claim,  indorsed  on  the  ^^o^^^^.  * 
.ere  as  follows:-  ^Z^^u 

Jan.  Ist  Making  survey,  valuation  and-^  ThlSfeSd^t 

report  on  Mr.  White's  house, 


who  was  an  at* 
tomej  and  clerk 
to  the  parish 
officers,  think- 
ing it  advisable 
that  the  Talna- 
tion  should  be 
supported  by 
the  evidence 
of  another 
surveyor,  with 
the  authoritv 
of  the  parish 
officers  wrote 
to  the  valuer 
to  secure  the 
services  of  a 
competent 
person  for 
that  purpose. 
The  valuer 
communicated 
with  the  plain- 
tiff, an  archi- 
tect and  sur- 
veyor, who,  to 
qualify  himself 
for  giving  evi- 
dence, examin- 
ed the  premises 
in  respect  of 
— — ii—— .      which  the 

litigation  arose, 

trial,  before   Bramwell,  B.,  at   the   Middlesex  andafterwards 
in  last  Hilary  Term,  the  following  facts  appeared. —  as  to  their 
eodant  was  an  attorney,  and  clerk  to  the  board  of  plaintiff 

entered  his 
his  ledger  against  the  parish  officers  and  sent  in  his  bill  to  them,  but  afterwards 
fendant  for  the  work  thus  done. — Held,  that  the  parish  officers,  and  not  the  defendant 
erely  their  agent,  were  liable  to  the  plaintiff. 


on  the  County  Court,  and  on 
the  Gas  Works. 
3  &  4.  Making  survey,  valuation  and 
report  on  the  Grand  Stand ; 
afterwards  making  calcula- 
tions for  giving  evidence. 

3.  Attending  at  the  Petty  Sessions^ 
to  give  evidence  on  the  first  v 
named  appeals.  J 

8.  Attending  at  Newington  Court 
House  to  give  evidence  on 
the  appeal  of  the  tenant  of 
the  Grand  Stand. 

Expenses  . 


\- 


Total 


£49  :  16  :  0 
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1857.       goardians  and  vestry  deik  of  the  pariflh  of  Epsom; 
derk  to  the  magistrates.    In  the  year  1852,  two  son 
named  Leewin  and  PenfiJd,  were  employed  by  the 
officers   to  make  a  survey  and  valuation  of  the 
for  the  purpose  of  a  poor  rate.    The  valuation  an 
having  been  made,  there  were  three  q>peals  against  i 
by  a  person  named  White,  by  the  proprietorB  of  certi 
works,  and  by  the  lessee  of  the  grand  stand  on  th 
course.    The  defendant,  having  deemed  it  advisaU 
the  valuation  should  be  supported  by  the  evidei 
another  surveyor,  obtained  the  authority  of   the 
officers  to  procure  one  for  that  purpose.    He  then 
to  Penfold  the  following  letter: — 

<<  Epsom,  SOth  Nov.  II 

^  Mr.   Heniy  Dorlii^  havii^  given  notice  of 
against  the  rating  of  the  grand  stand,  I  hasten  to  i 
you  that  I  shall  require  your  valuable  services  at  A 
Sessions  at  Newington. 

**  Do  you  know  any  experienced  man  whose  ev 
would  back  up  the  valuation  made  by  you  and  Bfr.  Le 
If  so  let  me  know. 

**  C.  Penfold,  Esq.''  «*  Yours  truly, 

*«W.  EVEBS 

In  consequence  of  this  letter  Penfold  saw  the  pi 
and  engaged  him  to  support  the  valuation.  Hie  6gA 
afterwards  wrote  to  Penfold  the  following  letter: — 

<<  Epsom,  16th  Dec  1( 

<<  Dear  Sir, — ^The  receipt  of  your  note  has  mudi 
me,  because  I  know  the  opposing  parties  will  attribot 
non-attendance  to  a  conviction  that  you  cannot  < 
your  valuation,  and  the  result  will  be  most  ^sastrom 
eventual  success.  Pray  manage  to  send  some  one  tc 
Mr.  White's  house,  and  also  to  support  your  view 
gas  works. 
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lave  employed  Mr.  Rodgers  to  defend  the  rate  before         i857. 

neb,  and  enclose  you  his  note  from  which  you  will 

what  must  be  done. 

nnot  you  send  the  gas  engineer  at  Croydon  to  give 

^yidence,  also  Mr.  Fuller,  the  auctioneer,  to  speak  to 

f  White's  house. 

**  Yours  very  truly^ 

"  W.  Everest." 

S.  Please  engage  the  gentleman  you  mention  on 

(tand  appeaL" 

<'  Epsom,  20th  Dec  1852. 

3ar  Sir, — The  appeals  of  Mr.  White  and  of  the 

Gas  Company  against  the  Epsom  poor  rate  have 

idjoumed  until  Monday  the  3rd  January  next:  I 

hat  day  will  be  convenient  to  you.     Will  you  have 

idness  to  secure  the  attendance  for  that  day  of  the 

nan  of  whom  you  spoke  to  me,  if  you  think   his 

ce  would  be  of  weight  as  regards  your  valuation  of 

i  company. 

Penfold,  Esq.**  «  Yours  truly, 

^*  W.  Everest." 

'*  Epsom,  Jan.  6,  1853. 
;ar  Sir, 

''Dorling  v.  Poor  Rate  of  Epsom. 

lis  appeal  is  fixed  for  the  first  case  on  Saturday 

ig.     Will  you  therefore  please  be  at  the  Sessions 

Newington  punctually  by  ^  past  9  o'clock  on  that 

ig,  and  have  the  kindness  to  apprise  Mr.  Lee  and 

er  gentleman. 

C.  Penfold,  Esq."  "  Yours  truly, 

«  W.  Everest." 

plaintiff  accordingly  did  the  work  mentioned  in  the 
lars  of  demand.  The  defendant  afterwards  wrote  to 
intiff  as  follows : — 

U, — N.    8.  U  EXCH. 
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1857.  "  Epsom,  Jan.  13,  ISA 

**  Dear  Sir, — Will  you  have  the  kindness  to  let 
at  your  earliest  convenience  an  account  of  your 
relation  to  the  Epsom  appeal 

"  Chas.  Lee,  Esq."  **  Yours  truly, 

**W.  E 

The  plaintiff  entered  the  account  in  his  ledger 
the  parish  officers  and  sent  in  his  bill  to  them  and 
them  for  the  amount,  but  afterwards  abandoned  that 
and  commenced  the  present     The  plaintiff,  who 
witness,  stated  that  he  had  no  communication  with 
defendant  except  as  attorney  for  the  parish  offioen,  and 
on  the  occasion  when  Mr.  Rodgers  attended  at  the 
in  support  of  the  rate,  in  consequence  of  the  pi 
clerk  to  the  magistrates,  the  plaintiff  communicated 
Mr.  Rodgers. 

The  defendant's  counsel  submitted  that  the  fiicts  M 
shew  any  liability  on  the  part  of  the  defendant,  who 
acted  as  attorney  for  the  parish  officers.  The  learned  Ji 
left  it  to  the  jury  to  say  whether  the  defendant  em 
the  plaintiff  on  the  terms  that  the  defendant  was  toU 
the  paymaster.  The  jury  found  a  verdict  for  the  pUndl 
and  leave  was  reserved  to  the  defendant  to  move  to  mM 
a  verdict  for  him. 

Bacitty  in  the  same  term,  obtained  m  rule  nisi  aooordio^ 
against  which 

KinglaJtey  Seijt,  and  71  Jtmes  shewed  cause  in  last  EM 
Term  (April  25). — The  defendant  is  liable  for  the  phifldR 
charges  in  this  action.  A  bailiff  may  recover  finon  Al 
attorney  in  the  cause  the  costs  of  executii^  a  wnt  ^ 
ca.  sa. :  Alaikt  v.  Mann  (a)^  WaBMmk  v.  Qimrignmam{b)\  efi* 
although  the  bailiff  was  not  specially  Dominated  bj  Ai 
attorney :  Brewtr  v.  Jones  (c)l  In  WMmmk  y.  Qwv*ntf^ 
(«)  S  Exch.  eos.  (»)  aCRM.  (c)  lOSidb.161- 
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ukf  J.,  said:   << The  case  of  a  bailiff  is  more  like  that  of       1857. 
oflScer  of  the  Court  than  that  of  a  witness*    The  incon- 
ience  would  be  prodigious  if  it  were  held  that  the  officer 
It  look  to  the  client  for  his  fees ;  and  there  is  no  incon- 
ience  in  the  other  course."    It  is  true  that  in  Bobins  v. 
dge  (a),  it  was  held  that  an  attorney  who  had  caused  a 
lesi  to  be  subpoenaed,  without  any  express  contract,  and 
bat  any  circumstances  from  which  a  special  ccmtract 
Id  be  implied,  was  not  liable  to  be  sued  by  the  witness 
bis  expense ;  but  that  decision  proceeded  on  the  ground 
t  die  attorney  in  serving  a  subpoena  acted  as  the  mere 
Qt  of  the  party  in  the  cause.    There  Lord  Abinffer,  C.  B.^ 
delivering  the  judgment  of  the  Court,  siud:  '*  He  does 
make  -himself  liable  for  anything^  unless  it  is  for  those 
iiges  which  he  is  himself  bound  to  pay,  and  for  which  he 
kes  a  charge.    If,  therefore,  he  employs  a  stationer  to  do 
rthing  for  ^Hbich  he  makes  a  chaige>  he  is  liable.'^    This 
1  similar  case:  the  defendant  would  charge  the  parish 
die  business  out  of  which  the  plaintiff's  claim  arises* 
nreorer,  it  appears  from  the  correspondence  that  the 
'endant  meant  to  be  personally  responsible :  he  is  there-" 
s  liable  even  though  he  expressly  contracted  as  attorney  t 
parte  Hartop  (J),  Foster  v.  Blahelock  (c).    [Pollocky  C.  B., 
erred  to  FendaU  v.  Nokes  {d)J\ 

BaviU  and  Thrupp^  in  support  of  the  rule. — The  autho-^ 
es  cited  shew  that  though  an  attorney  may  be  liable  to  a 
liff  whom  he  has  employed  to  execute  process,  he  is  not 
3le  for  the  expenses  of  a  witness  whom  he  has  subpoenaed* 
Walbank  v.  Quarterman  (e),  Maule,  J.,  said: — "  It  can 
rcely  need  authorities  to  prove  that  the  attorney  is  th^ 

(a)  3  M.  &  W.  114.  (i)  7  Scott,  647. 

(h)  12Ves.  349.  (e)  3  C.  B.  94. 

{c)  5  B.  &  C.  328. 

U  2 
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1857.  party  liable  to  the  officer.  The  case  of  m  witneas  is  altogetlier 
differeot"  That  distinction  was  recognized  in  Brewer  ^* 
Janei  (a).  An  attorney  who  sobpcenas  a  witness  is  in  the 
same  situation  as  any  other  agent  acting  for  a  principal;  ke 
is  not  liable  unless  he  expressly  binds  himself:  Bobimf. 
Bridge{b\  In  this  case  the  plaintiff  was  not  subpoenaed 
but  -  that  circumstance  makes  no  diflference ;  he  wie 
employed  to  give  evidence  on  the  appeal,  and  the 
previous  survey  was  in  order  to  qualify  him  for  tint 
purpose.  Bussel  v.  Beeee  (c)  was  an  action  against  n 
attorney  of  a  railway  company  who  contracted  as  sodw 
but  managed  all  the  concerns  of  the  company*  dieic 
being  no  actii^  committee,  and  Wikkf  C.  J.,  ruled  tint 
the  attorney  was  not  personally  liable.  In  Fewiai  v. 
Noke${d)y  there  was  some  evidence  that  the  attorney  wh 
the  party  to  whom  the  credit  was  given.  [PoStwA,  C  &*- 
Suppose  an  attorney  employs  a  person  to  make  reseaidief 
with  reference  to  a  pedigree,  tellii^  him  that  it  is  xeqniied 
in  a  certain  cause  in  which  he  is  attorney,  who  is  liaUe  fiv 
the  expenses  ?]  Prim&  fiicie  the  client  would  be  liable^  At 
attorney  being  a  mere  agent.  Here  there  was  evideoee 
that  the  plaintiff  looked  to  the  parish  officers  for  payment 
for  he  debited  them  in  his  books,  and  in  the  first  instuce 
sent  in  his  bill  to  them. — ^They  then  aigued  that  there  vn 
nothing  in  the  defendant's  letters  to  shew  that  they  con- 
tracted to  be  personally  liable.  On  this  point  they  cited 
Lewis  V.  Nicholson  {e). 

Cur.  ado.vuH 

The  judgment  of  the  Court  was  now  delivered  by 

Bramwell,  B. — The  plaintiff,  an  architect  and  snrTejor» 

(a)  10  Exch.  655.  (d)  7  Scott,  647. 

(ft)  3  IL  &  W.  114.  (e)  16  Q.  B.  50S. 

(c)  2  Ctf .  &  K.  669. 
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mfht  bj  this  action  to  recover  from  the  defendant,  an  1857. 
attorney,  m  compensation  for  his  time  and  trouble  in  quali- 
^ing  himself  to  give  evidence,  and  in  attending  to  give  and 
pnag  evidence,  on  some  proceedings  in  which  the  parish 
oioeTB  of  Epsom  were  parties.  The  facts  are  as  follows : — 
There  had  been  a  sarvey  and  valuation  of  the  parish  for 
die  purposes  of  rating,  and  the  proceedings  questioned  the 
uttt  made  on  the  basis  of  that  valuation.  It  was  thought 
denable  that  the  evidence  of  the  valuer  should  be  sup- 
ported by  some  competent  witness,  and  the  defendant,  at 
tlie  desire  and  with  the  authority  of  the  parish  officers, 
wrote  to  the  valuer  to  secure  the  services  of  some  person 
far  that  purpose.  The  valuer  accordingly  communicated 
with  the  plaintiff,  who,  to  qualify  himself  to  give  evidence, 
enmined  the  premises  in  respect  of  which  there  was  the 
Etigition,  and  afterwards  gave  evidence  as  to  their  value. 
It  ii  to  recover  a  compensation  for  this  the  action  is  brought 
Tbe  {daintiff  entered  his  account  in  his  books  against  the 
pmh  officers,  sent  in  his  bill  to  them,  and  sued  them,  but 
fareoroe  reason  abandoned  that  action  and  commenced  the 
fRsmt  He  clearly  considered  them  therefore  and  not  the 
defendant  as  his  debtors,  and  he  stated  in  his  evidence  that 
he  had  no  communication  with  the  defendant  except  as 
ittoniey  of  the  parish  officers;  and  in  one  case,  where  in 
consequence  of  the  defendant  being  clerk  to  the  magis- 
tntes  before  whom  it  was  heard  he  did  not  appear  but 
mother  attorney  did,  the  plaintiff  communicated  with  him. 
The  question  was  left  to  the  jury,  who  found  for  the  plain- 
tiff, bat  we  are  of  opinion  there  was  no  evidence  in  support 
of  that  finding  and  that  the  defendant's  rule  to  enter  a 
verdict  pursuant  to  leave  reserved  must  be  made  absolute. 

It  is  a  clear  rule  that  where  a  person  is  professedly 

acting  as  agent  for  another  the  principal  is  bound  and  not 

tbe  agent.     Now  an  attorney  is  in  that  position.     He  is  the 

^nt  of  his  client,  and  is  acting  for  him.     Tbe  authorities 
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ai^  to  that  effect :  RMtuv.Bridffe{a),  Otriapv.Jwiai^^ 

per  Mauk,  J.  (c).   It  is  dear  that  according  to  those  caees 

the  defendant  would  not  have  been  liable  had  he  mody 

subpoenaed  the  plaintiff:  can  it  make  any  difference  dot 

the  plaintiff  attends  without  sobpcena,  or  that  to  make  In 

attendance  useful  he  previously  surreys  the  pvemisest  b 

the  defendant  thereby  liable^  not  only  for  the  pcenM 

labour  of  surreying  but  also  for  the  attendance  to  pn 

evidence,  or  is  he  liable  for  the  former  part  and  the  psiU 

officers  for  the  latter?    We  think  not    It  is  undonbCBdl] 

OKMne  convenient  that  the  eng^^onent  of  the  witnea  shodc 

be  supposed  to  be  with  the  par^  rather  dian  with  Ai 

attorney.    The  attorney  may  di^  or  be  dianged»  befen 

the  witness  has  finished  the  entire  duty  of  qualifying  Un 

self  to  give  evidoKe  and  givii^  it.    Then  suppose  he  gine 

unfeir  evidence,  didionestly  supprassing  something  for  fk 

benefit  of  the  par^,  or  does  not  piopetly  qualify  himself  If 

the  [Hnevious  survey  which  he  has  undertaken,  and  tbeab 

the  par^  sustains  a  loes^  who  is  to  sue  him  for  bwarfi  fl 

duty,  the  party  or  the  attorney,  for  the  engagement  »■ 

be  taken  to  be  with  him  if  he  is  to  pay  for  its  perfurwsnw 

We  are  of  ofunion  therefore  that  prima  focie  the  psirt] 

and  not  the  attorney,  is  liable  for  sodi  m  daim  as  A 

present   No  doubt  it  is  competent  to  the  parties  to  aRaii| 

otherwise  and  it  was  said  that  they  had  done  ao^  and  Ai 

the  defendant's  letters  shewed  that  he  was  to  be  persoDdf 

liable.    But  we  are  of  <qpinioQ  that  is  not  ao^  and  that  A 

letters  are  entirely  consistent  with  the  general  piesimiptMi 

that  he  was  acting  mody  as  attorney  or   agent:  mi 

indeed,  in  this  case,  the  plaintiff  had  put  his  own  iotep 

pretation  on  these  letters,  and  we  think  conccdy,  diat  tk 

parish  officers  were  his  debtors. 

Rule  ahaolote. 

(«)  S IL  &  W.  114.  CO  S  IL  ft  Set  438. 

(c)  3  C.  B.  96. 
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1867. 

LiNDUS  V*  Melrose  and  Others.  June  12. 

declaration  stated  that  the  defendants,  on  the  31st  The  following 
er,  1856,  by  their  promissory  note  now  overduet  no^wassfgned 
1  to  pay  to  one  Frederick  Shaw,  or  order,  the  sum  ^/^  ^J^  j^ 
three  months  after  date.     And  the  defendants  then  ^*^^;^" 

pany,  incor- 

i  the  said  note  to  the  said  F.  Shaw,  who  indorsed  r'^^iJ^-^ 
e  to  the  plaintiff;  but  the  defendants  did  not  pay  l»ty,  under  the 

*r  '  tr  J     19  &  20  Vict 

B.  c.  47,  and 

,     countersignMl 

—Hie  defendants  say  that  the  said  alleged  note  is  by  the  secre- 
r  note  as  alleged. — Issue  thereon.  Company.—. 

le  trial,  before  ChanneU,  B.,  at  the  Middlesex  sittings  i>ec°3ri8S6. 
iwcsent  Term,  it  appeared  that  the  defendants  were  J^^^e^i^ 
lirectors  of  a  Joint   Stock  Company,  established  |^*°*^y  1'*""^** 
he  19  &  20  Vict  c.  47,  with  limited  liability,  and  oX.six'hun- 

•^  dred  pounds 

*  The  London  and  Birmingham  Iron  and  Hardware  for  vaiae  re- 
ay,  limited ;"  and  that  one  F.  Shaw,  who  had  carried  on  account  of 

-       ,  11  ^     ^1      ri  the  London  and 

nesB  as  an  uronmonger,  having  sold  to  the  Company  Birmingham 
ck  in  trade,  the  defendants  in  payment  thereof,  Jare*Com- 
and  delivered  to  F.  Shaw  the  following  promissory  ^^'^)^^^ 
rhich  was  countersigned  by  the  secretary  of  the  washmdingon 

Ody^^—  and  not  on  tne 

directors  who 

iOO.  **  London,  December  31st,  1856.       signed  it. 

rhree  months  after  date  we  jointly  promise  to  pay 

rederick  Shaw,  or  order,  six  hundred  pounds  for 

received  in  stock  on  account  of  the  London  and 

ighom  Iron  and  Hardware  Company,  Limited. 

fable  at  the  London  _  _  _  , 

'      _  _     ,    _  James  Melrose, 

Stock  Bank  Company,  ^  ^^  ^^^ 

inces  St.,  Mansion  House,  _  ,     __     .  ' 

_ ,   .    ^  ri  John  Harris, 

£dwm  Guess,  Secty* 

(Indorsed)     F.  Shaw." 


o 

55 


294 


EXCHEQUI&B  REPORTS. 

It  was  objected^  on  the  part  of  the  defendants,  that  they 
were  not  personally  liable  on  the  note,  and  that  it  oolj 
bound  the  Company.  The  learned  Judge  directed  a  verdict 
for  the  plaintiff,  reserving  leave  to  the  defendants  to  moie 
to  enter  a  verdict  for  them. 

Bamll  having  obtained  a  rule  nisi  for  that  purpose, 

Montagu  Chambers  and  Mankty  now  shewed  caose.— 
The  question  depends  on  «<The  Joint  Stock  CompaiuM 
Act,  1866''  (19  &  20  Vict  c.  47>  By  section  13,  iqKtt 
registration  of  the  memorandum  of  associaticHi,  the  shaie* 
holders  become  a  body  corporate.  By  section  43,  ^A 
promissory  note  or  bill  of  exchange  shall  be  deemed  to 
have  been  made,  accepted,  or  indorsed  on  behalf  of  any 
Company  registered  under  this  Act,  if  made,  accepted,  or 
indorsed  in  the  name  of  the  Company  by  any  penoa 
acting  under  the  express  or  implied  authority  of  the  Com- 
pany.*' This  promissory  note  is  not  made  in  the  name  of 
the  Company  but  of  the  directors:  it  is  ''toe,''  that  is,  the 
directors,  ''jointly  promise  to  pay."  It  may  be,  that  this 
being  a  Company  with  limited  liability,  the  payee  of  the 
note  preferred  the  unlimited  responsibility  of  three  of  the 
directors.  The  only  difference  between  this  case  and 
Hedley  v.  Story  (a)  is^  that  there  the  directors  jointly  and 
severally  promised  to  pay.  Alderson,  B.,  there  said : — "The 
plain  grammatical  meaning  of  the  words  is,  '  we  jointly  pro- 
mise and  we  severally  promise,'  that  is  to  say,  we  perscnalfy 
promise."  Here  the  absence  of  the  word  "severally" may 
be  explained  by  the  supposition  that  the  directors  may  have 
been  willing  to  incur  the  responsibility  with  the  otheis, 
though  not  alone.  In  Penkivil  v.  ConneU{b)  the  defendant, 
a  director  of  a  Joint  Stock  Company,  together  with  three 
other  directors,  signed   the  following  promissory  note:— 

(a)  3  Exch.  3.  (b)  5  Exch.  381. 


TRINITT  TBBMy   30  VICT.  295 

We,  the  directors  of  the  Royal  British  Bank  of  Australia, 
r  oorselyes  and  the  other  shareholders  of  this  Company, 
indj  and  severally  promise  to  pay  H.  W.  the  sum  of  200/L  v. 

TTiIue  received  on  account  of  the  Company;''  and  this 
Nirt  refused  to  stay  the  proceedings  under  the  Winding- 
Act,  11  &  12  Vict  c.  45,  &  73,  on  the  ground  that  it 
B  not  the  note  of  the  Company,  but  one  on  which  the 
feodant  was  personaUy  liable.  In  Allen  v.  The  Sea  Fire 
iLife  Asmrance  Company  (a),  the  instrument  signed  by 
^directors  did  not  contain  any  promise  by  them  to  pay, 
t  only  a  direction  to  the  cashier  to  charge  the  funds 
die  Company  in  &vour  of  the  person  named;  and  the 
eidon  was  whether  it  operated  as  a  promissory  note,  for, 
n^it  could  only  bind  the  Company.  [^Channell,  B., 
iened  to  Ayps  v.  Nichoban  {by]  There  the  directors 
ij  and  on  behalf  of  the  Society''  promised  to  pay.  No 
ob^  the  43rd  section  of  the  19  &  20  Vict  c  47,  was 
prady  framed  to  obviate  the  conflict  of  decision  which 
m  upon  the  language  of  the  7  &  8  Vict  c.  1 10,  s.  46. 
Mt  Act  required  that  the  note  should  be  made  by  and  in 
I  names  of  two  of  the  directors  of  the  Company,  and 
Mild  be  expressed  to  be  made  by  them  on  behalf  of  the 
nnpany.  By  the  19  &  20  Vict  c.  47,  the  note  is  to  be 
it  m  the  name  of  the  Company  by  any  person  acting 
der  the  express  or  implied  authority  of  the  Company. 
%aamdlf  B. — It  may  be  read  thus : — **  We  promise  to  pay 
account  of  the  Company,  for  value  received."]  The 
ids  will  have  eflfect  if  read  according  to  their  ordinary 
tttmction,  and  therefore  ought  not  to  be  transposed. 
iflidei^  it  is  not  enough  to  say  **  we  on  account  of  the 
NDpany  promise  to  pay,"  for  the  Act  requires  that  the 
(e  should  be  made  in  the  name  of  the  Company.  This 
te,  not  being  in  conformity  with  the  requisites  of  the 
(a)  9  C.  B.  574.  (h)  1  H.  &  N.  165. 
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Act,  will  not  bind  the  Company,  for  they  can  only  be  nude 
liable  by  a  contract  under  their  corporate  seal,  or  in  dK 
mode  prescribed  by  the  Act. 

BmriU  and  J.  Bramn,  in  support  of  the  ruIc-Tbe 
question  is,  first,  whether  the  directoro  who  signed  the  sole 
intended  to  bind  themaelTes  or  the  Company ;  andseoondly, 
if  they  intended  to  bind  the  Company,  whether  they  lam 
used  snflkient  woids  for  that  purpose.  It  is  endent  thit 
the  directors  nerer  intended  to  bind  themaelTCS^  for  Ai 
consideration  far  the  note  was  stodL  supplied  to  the  Com- 
pany, and  the  note  is  coantersigned  by  the  aecretny  of  j 
the  Company.  Then,  with  respect  to  its  language^  tk 
words  **on  account  of  the  Company,"  dioold  be  lesd'ca 
behalf  of  the  Company."  Story  ▼.  H€aby{a)  proeeedd 
on  the  ground  that  the  defendants  jmntly  and  «wib% 
piomised*  In  I^nkaS  ▼.  Cmmil{b)  the  note  wss  dn 
joint  and  seferaL  [Anaanocfl^  &,  refined  to  Madm  % 
S^a€rkmJ(e\]  In  Albn  r.  The  Sea  Fb-e  amd IJfi  Jsm- 
mmee  Gwymyy^JX  ^  ■'^'^  coetained  the  wcNrds  **od  aoootfl 
of  the  corporation,"  and  that  was  hdd  to  bind  the  Cos-  \ 
panv.  ^^Igps  T.  Aipfcrfw  (e)  b  abo  an  andiority  in  hnm 
of  the  defendants^  The  hngoage  of  the  43id  sectioo  rf 
the  19  &  SO  \lcL  c.  47,  is  not  HMtcriJIy  difleient  fipon  thi 
of  the  I  &  8  Vict,  c  lliX  &  45. 

IVxxocx.  C.  &— The  ink  mm  be  afaaolitfe.  Tk 
qiMaticn  ».  what  is  the  — ^*»^  of  this  iuaUiiment,  idb^ 
«ne«  biHii^  hdd  cv>  ihe  law  and  the  fects  ptofed.  liB 
of  ^^puiioQ  iha:  cbe  e^pcession  '■for  Tafaie  received  in  slod^ 
BK«ni  ID  indxare  the  sect  of  cuosideratian  which 


Mblsosx. 
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Bed  with  reierenoe  to  the  note,  and  that  these  words  1S57. 
ght  to  be  read  as  if  they  were  in  a  parenthesis.  Then,  ^«-^v^-^ 
soiding  to  all  the  roles  of  constraction,  they  may  be  taken  ^^  v. 
It,  and  the  instrument  read  thus: — ^'^ Three  months  after 
ite  we  jointly  pronnse  to  pay  Mr.  Frederick  Shaw,  or 
<der,  rix  hundred  pounds,  on  account  of  the  London  and 
bmingbam  Iron  and  Hardware  Company."  This  pro- 
woiy  note  cannot  bind  at  once  the  individual  directors 
id  the  Company  (ot  which  they  were  acting  as  agents ;  and 
n  question  is,  what  is  the  most  reasonable  construction  to 
B  pot  iqx>n  it  ?  When  the  matter  comes  to  be  examined 
id  presented  in  the  way  which  the  learned  counsel  have 
Uy  done,  though,  no  doubt,  there  are  considerations  which 
ppvBKtIy  operate  one  way  and  arguments  which  support 
Uier  proposition,  I  entertdn  no  doubt  that  this  instrument 
IB  drawn  by  the  directors  on  behalf  of  the  Company,  and 
bt  diey  are  not  perscuially  liable.  The  cases  which  have 
m  cited  do  not  throw  any  great  light  on  the  subject,  but 
noinder  every  one  was  correctly  decided,  and  indeed 
nid  not  well  have  beai  decided  otherwise.  The  question 
M^  substantially,  whether  we  are  to  consider  this  as  the 
siB  of  the  Company  or  of  the  directors  who  signed  it, 
iiaading  the  instrument  as  I  have  suggested,  and  looking 
I  ike  surrounding  circumstances,  I  entertain  not  the 
ll^Mest  doubt  that  in  fi^^  it  was  intended  as  the  note 
f  the  Company,  and  in  law  ought  to  be  so  construed. 

fiiAMWELL,  B. — I  am  of  the  same  opinion.  The  statute 
MS  not  prescribe  any  particular  form  in  which  a  note  is 
^  be  drawn ;  but  it  is  enough  if  it  purports  to  bind  the 
loiBpany,  and  is  made  by  some  person  competent  to  bind 
^Company.  Then, does  this  note  purport  to  bind  the 
^pany  ?  for,  if  so,  it  does  not  purport  to  bind  the  direc- 
ts personally.     What  was  really  intended,  no  one  can, 
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under  the  circumstances,  have  any  doubt ;  and  the  qoefltko 

.  isy  whether  the  words  used  will  enable  us  to  say  that  the 

L1NDU8       ^         ^  " 

V.  intention  has  been  carried  out     If  the  words  had  becQi 

^^  Three  months  after  date  we  jointly  promise  to  pay  MCi 
Frederick  Shaw  six  hundred  pounds  for  value  received  bj 
the  Company,"  and  it  had  been  rigned  by  three  direcM 
and  countersigned  by  the  secretary,  I  am  by  no  means  me 
that  it  would  not  have  bound  the  Company,  although  it  did 
not  state  that  it  was  made  ^  on  account  of  the  Companj.** 
It  is  not,  however,  necessary  to  decide  that  point,  becaoie 
here  we  have  the  words  '^for  value  received  in  stock.*  I 
agree  with  the  Lord  Chief  Baron  that  those  words  on^ 
to  be  read  in  a  parenthesis,  for  if  not,  the  instrument  woidd  : 
stand  thus : — **  for  value  received  in  stock  by  us  on  acoomit 
of  the  Company."  Then,  if  we  suppose  a  personal  liabiiilf 
on  the  part  of  the  directors,  there  would  be  a  promise  bf 
them  to  pay  for  value  received  on  account  of  the  CompsD)^ 
and  the  note  would  be  bad  on  the  face  of  it  as  shewiog  ; 
a  consideration  to  the  Company  and  not  to  the  directoft  ' 
Therefore  we  must  read  in  a  parenthesis  the  expifim 
''for  value  received  in  stock,"  in  which  case  there  is  ao coi 
of  all  difficulty;  or  if  the  words  ''on  account  of  the  Coo* 
pany"  refer  to  "value  received  in  stock,**  then,  inasmock 
as  that  is  not  value  received  by  the  defendants  but  by  df 
Company,  the  Company  are  bound  So,  that  in  eidNf 
view  the  note  is  not  binding  on  the  defendants  persoiia&y* 


Channell,  B. — I  entertained  some  doubt  in  the 
of  the  argument,  but  have  arrived  at  the  conclusion  that  lb 
rule  ought  to  be  absolute.  Although  the  decided  cases  nif 
assist  in  throwing  some  light  on  the  subject,  the  qosstiol 
really  depends  on  the  construction  of  the  note.  The  dM 
defendants  signed  the  note  as  directors;  and  the  qoflitMii 
is  whether,  under  the  circumstances,  they  signed  it  wiA 
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otent  to  bind  themselyes  or  the   Company.      Without 

ijiog  that  under  all  droumstances  the  words  **  on  account 

r  are  equivalent  to  ^*  on  behalf  of/  I  think  that  the  v. 

Melrosb. 
iefendants  purport  to  bind  the  Company.    If  the  words 

far  Talue  received  in  stock"  be  read  in  a  parenthesis, 

D  doubt  is  removed ;   or  if  the  words  **  on  account  of 

ke  Company"  be  read  *'we  jointly  promise  on  account 

f  the  Company,"  in  like  manner  there  is  an  end  of  the 

oestioiu 

Rule  absolute. 


Hill  v.  Balls.  /«««  12. 

jhSE. — The  declaration  stated  that  the  defendant  was  A  dedanUon 
QiKssed  of  a  certain  hoise,  and  the  said  horse  was  afflicted  defendant  was 
n&L  a  certain  infectious  disease,  to  wit,  the  glanders ;  yet  ^^^  affli^ed 
b  defendant,  well  knowing  the  said  horse  to  be  afflicted  Jo^^ge^^;^ 
Ah  the  said  disease,  caused  the  said  horse  to  be  sold  wit,theffian- 

dera,  and  know. 

J iQCtion  at  a  certain  horse  repository ;  and  the  plaintiff,  ingtbe hone 
defing  the  said  horse  to  be  in  a  healthy  state  and  condi-  with  the  said 

disease  caiissd 

DD,  became  the  purchaser  of  the  said  horse  at  the  said  sale,  the  hone  to  be 

od  paid  therefore  a  large  sum  of  money,  to  wit,  the  sum  at  a  certain  ^^ 

t  Al  pounds  ten  shillings ;  and  by  reason  of  the  diseased  ^^.  ^^^^ 

lUe  and  condition  of  the  said  horse  the  same  was  utterly  Pj^^^'**^" 

ttthless  to  the  plaintiff,  and  the  plaintiff  necessarily  paid  u°Tfi,*\j!-_ 

otim  money,  to  wit,  the  sum  of  two  pounds  ten  shillings  to  *^«  purchaser, 

"  ...  ***"  P"""  tbere- 

^terinaiy  surgeon  for  examining  the  said  horse  and  report-  fore  6«.  io#., 

and  by  reason 

fas  to  its  state  and  condition ;  and  in  consequence  of  the  of  the  diseased 
ttd  horse  being  put  into  a  stable  of  the  plaintiff's,  wherein  hone^he  same 

was  worthless 
to  the  plaintiff, 
w  ike  plaintiff  paid  "21 10«.  to  a  veterinarv  sniveon  for  examining  the  said  horse ;  andf  in  con- 
of  the  horse  being  put  into  a  stable  wiUi  another  hone  of  the  plaintiff's,  the  said  other 


^  became  infected  and  died. — Held,  that  the  declaration  disclosed  no  cause  of  action. 

/cr  Martin,  B^  and  BramweJL  B.,  that  it  is  not  illegal  to  sell  a  glandered  horse ;  dubitante 

*rtC.B. 

^  bone  rapository  is  not  necessarily  a  public  and  open  place  within  the  meaning  of  these 

Nii»  the  16  &  17  Vict.  c.  62,  s.  1. 
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a  certain  other  hone  of  the  plamtifiTs  of  great  Taiueito  < 
of  the  valae  of  fi%  pounds^  then  was,  the  said  last  n 
tioned  horse  of  the  plaintiff  became  infected  with  thei 
disease  and  of  the  said  disease  died,  and  the  plaintiff 
forced  and  obliged  to  pay  a  large  sum  of  money,  to  wk, 
sum  of  ten  pounds  in,  and  about  endeavouring  to  < 
the  said  last  mentioned  hcurse  of  the  said  disease,  &e. 
Demurrer  and  joinder. 


Raymond,  in  support  of  the  demurrer  (a). — ^It  ma; 
conceded  that  knowmgly  to  expose  a  person  afiected  w 
contagious  and  dangerous  disease  in  a  public  place  is  a  pi 
nuisance.  [Pollock,  C.  B.,  referred  to  Bex  v.  VantanM 
and  Rex  v.  Burnett  (c).]  So,  also  to  bring  a  horse  infi 
with  the  glanders  into  a  public  place  may  be  a  noil 
and  punishable  at  common  law,  as  was  held  in  Beyi 
Henson{d),  or  under  the  statutes  11  &  12  Vict.  c.  107| 
16  &  17  Vict.  c.  62,  which  are  contmued  by  19  &  SO 
c.  101.  But  the  declaration  in  the  present  case  doa 
shew  any  cause  of  action ;  there  is  no  allegation  that 
was  any  fraud  or  false  representation  at  the  sale, 
consistent  with  the  declaration  that  the  plaintiff  wai 
by  the  defendant  that  the  horse  was  glandeied  whc 
bought  it.  Again,  there  is  no  statement  that  the  ao 
was  in  a  public  place  or  a  nuisance  to  the  publio;  tb 
may  have  taken  place  in  a  repository  for  the  sale  of  dis 
horses.  If  the  defendant  did  illegally  expose  the  hoi 
is  not  shewn  that  the  plaintiff  suffered  any  damage 
the  exposure ;  the  plaintiff  therefore  can  only  sue  fc 
penalty  under  the  statute.  There  is  no  reason  why  a  1 
having  an  infectious  disease  should  not  be  sold. 


(a)  Easter  Term,  May  4.  Be- 
fore Pollock,  C.  B.,  Martin,  B., 
BtwmoeU,  B.,  and  Ckamiett,  B. 


(6)  4  M.  &  SeL  78. 
(c)  4  M  &  Sel.  278. 
Id)  1  Dears.  C.  C.  94 
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HayeSf  Serjt,  in  rapport  of  the  dedaration. — The  bringing  1857. 
i  hone  infi^cted  with  the  glanden  into  a  public  place,  to 
the  danger  of  infecting  the  Queen's  subjects,  constitutes  a 
indemeanor  at  common  law :  Begina  ▼•  Hetuon  (a).  The 
declaration  states  that  the  defendant,  well  knowing  the  horae 
to  be  so  affected,  caused  the  horse  to  be  sold  by  auction  at 
ahorse  repository,  which  is  in  its  nature  a  public  place  where 
other  horses  are  bou^t.  In  May  y.  Burdett  {b\  it  was 
held  that  a  person  who  keeps  a  dangerous  animal,  as  a 
monkey,  accustomed  to  bite  and  attack  mankind,  with  know- 
kdge  that  it  is  dangerous,  is  prim&  jGacie  liable  to  an  action  at 
the  suit  of  any  person  injured  by  such  animal  without  any 
•verment  in  the  declaration  of  negligence  or  default  in  the 
teeoriog  or  taking  care  of  it.  Here,  in  order  to  render 
die  defendant  responable  for  the  injury  occasioned  to  the 
(bintiff  by  the  communicafion  of  the  disease,  it  is  only 
tteenary  to  shew  that  he  knowingly  sold  to  the  plaintiff 
dtehocse  which  communicated  the  disease  to  the  plaintiff's 
kene.  InLeame  ▼•  Bray  (c).  Lord  EUenbarough  said, — **  If 
I  pot  in  motion  a  dangerous  thing,  as  if  I  let  loose  a 
dageroos  animat  and  leave  to  hazard  what  may  happen, 
and  mischief  ensue  to  any  person,  I  am  answerable  in  tres- 
paae."  A  fair  meaning  must  be  given  to  the  declaration. 
To  read  it  as  if  it  was  consistent  with  the  allegations  con- 
tibed  in  it,  that  the  plaintiff  was  told  that  the  horse  was 
IJbidMied,  is  to  construe  it  with  the  strictness  which  a 
ipedal  demurrer  might  have  justified,  but  which  is  out  of 
plioe  at  the  present  day. 

Raynumdj  in  reply. — The  damage  complained  of  did  not 
*nae  necessarily  from  the  act  of  the  defendant.  The  plain- 
^  Was  under  no  obligation  to  buy  the  horse :  he  did  so 

(fl)  1  Dears.  C.  C.  24.  (6)  9  Q.  B.  101. 

(6)  8  East,  6d3,  5d5. 
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1857.  yoluntarily.  In  order  to  render  the  defendant  liable  b  th 
present  action,  it  is  not  enough  to  shew  that  the  defends 
might  have  been  indicted  for  a  public  nuisance,  if  i 
plaintiff,  by  his  own  wilful  act,  contributed  to  the  dami( 
which  resulted  to  himself:  Caswell  y.  fFarth  (a). 

Cur.  ado.miL 

Pollock,  C.  B.,  now  said — The  Court  are  all  of  opini 
that  the  declaration  is  bad,  inasmuch  as  it  does  not  i 
forth  facts  which  constitute  a  cause  of  action  against  t 
defendant.  It  states  that  the  horse  was  glandered;  tl 
the  defendant  knew  it,  but  the  plaintiff  did  not;  d 
the  defendant  sold  the  horse  to  the  plaintiff: — without  a 
allegation  that  there  was  any  false  representation  or  fiai 
or  warranty.  My  learned  brothers  are  of  opinion  that  I 
declaration  does  not  disclose  a  cause  of  action  so  m 
justify  us  in  giving  judgment  for  the  plaintiff  I  eat 
tained  some  doubt  on  the  subject,  because  I  think 
questionable  whether  the  sale  of  a  glandered  horse  is  i 
in  itself  an  illegal  act  But  looking  at  the  form  of  I 
declaration,  I  am  not  prepared  to  dissent  from  the  opini 
which  my  brothers  have  formed ;  and  there  most  theidl 
be  judgment  for  the  defendant 

Martin,  B. — This  was  a  demurrer  to  a  dedaration.  T 
material  facts  alleged  were,  that  the  defendant  was  posMi 
of  a  horse  which  he  knew  had  the  disease  of  glanders;  d 
he  caused  it  to  be  put  up  for  sale  by  auction  at  a  hoB 
repository,  and  the  defendant  purchased  it  believing  it  I 
be  sound,  and  sustained  damages  in  consequence  of  k 
becoming  possessed  of  it  The  aiguments  in  support  < 
the  declaration  were,  first,  that  by  the  statute  16  &  17  Vie) 
c  62,  continued  by  19  &  20  Vict  c.  101,  it  was  illegil » 

(a)  5  E.  &  B.  S49. 
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sell  a  glandered  horse ;  bat  this  is  not  so^  it  is  illegal  know- 
iDglj  to  bring  or  attempt  to  bring  a  glandered  horse  for 
8ile  into  any  market,  fair  or  other  open  or  public  place 
wbere  animals  are  commonly  exposed  for  sale ;  but  there  is 
nothing  in  the  statute  to  prohibit  the  simple  sale  of  such  a 
borscy  and  there  is,  I  think,  nothing  in  this  declaration  to 
diew  that  this  horse  was  brought  to  such  a  place  to  be  sold. 
It  is  alleged  that  he  was  caused  to  be  sold  by  the  defendant 
by  taction  at  a  horse  repository ;  but  there  does  not  seem 
to  me  a  sufficient  allegation  that  this  place  was  such  pro- 
lubited  place.  The  place  contemplated  by  the  statute  is, 
qipaiently  a  place  open  for  the  public  to  sell  and  buy 
knes;  such  auction  marts  as  Tattersall's  or  Aldridge's  may 
be  such  places;  but  a  horse  repository  is  not  necessarily 
anch  a  place,  and  for  all  that  appears  in  the  declaration, 
it  may  have  been  a  place  intended  for  the  sale  of  diseased 
bones.  Tliere  was  no  authority  of  any  kind  cited  to  shew 
tbat  it  is  illegal  at  common  law  to  sell  a  glandered  horse. 
Sorely  such  a  horse  may  be  sold  for  the  purpose  of  being 
destroyed;  the  skin  must  be  worth  something,  and  I  am 
not  aware  that  the  carcase  is  not  useful  for  the  ordinary 
purposes  to  which  horse  flesh  and  the  other  parts  of  the 
dead  horse  are  used.  The  case  of  Regina  v.  Henson  (a)  was 
lelied  on,  but  the  offence  there  was  the  taking  the  diseased 
borse  into  a  public  market ;  and  there  is  nothing  in  the 
case  to  shew  that  the  simple  sale  of  such  a  horse  is  illegal, 
rbe  only  other  case  cited  was  May  v.  Burdett  {b\  but  I  do 
lot  think  the  principle  of  it  bears  upon  the  present ;  for  it 
I  quite  consistent  with  every  thing  averred  in  this  declara- 
oo,  that  the  defendant  told  the  auctioneer  that  the  horse 
as  glandered  and  to  sell  him  as  such ;  and,  indeed,  that 
e  plaintiff  may  have  been  so  told,  but  that  relying  upon 
(a)  1  Dears.  C.  C.  24.  (h)  9  Q.  B.  101. 

FOI*.    U. N.   8.  X  EXCII. 
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his  own  judgment  he  believed  the  hone  was  sound  and 
bought  him,  notwithstanding  he  had  notice  that  the  hone 
was  unsound. 

The  declaration  is  in  form  to  me  entirely  new,  and 
without  the  least  desire  to  return  back  to  the  system  of 
special  demurrers,  I  think  that  when  there  is  a  well  knowiiy 
plain,  simple,  and  intelligible  form  for  stating  causes  of  actioQ 
in  respect  to  sales  of  animals  any  deviation  from  it  oug^t  to 
be  narrowly  watched,  otherwise  one  meaning  will  be  alleged 
to  belong  to  pleadings  when  they  are  demurred  to^and 
another  when  the  issues  joined  upon  them  are  being  tried 
at  nisi  prius.     In  my  view  of  the  law,  when  there  is  no 
warranty  the  rule  ^'caveat  emptor"  applies  to  sales,  and 
except  there  be  deceit,  either  by  a  fraudulent  concealment 
or  fraudulent  misrepresentation,  no  action  for  unaoundnav 
lies  by  the  vendee  against  the  vendor  upon  the  sale  of  a 
horse  or  other  animal. 

Bramwell,  B. — I  understand  the  plaintifiP  to  make  hii 
case  thus : — The  defendant  did  an  unlawfrd  act  and  that  act 
caused  me  damage.  Now  the  act  of  the  defendant,  stated 
by  the  plaintiff,  and  supposed  to  be  unlawful,  is  cansiDg 
the  horse  to  be  sold  by  auction  at  a  horse  repontoiy) 
the  horse  being  glandered  and  the  defendant  knowing  it 
I  am  of  opinion  that  this  shews  no  illegality  vnthin  the 
statute,  as  I  think  "  the  public  place"  in  the  16  &  17  Vict 
c.  62,  s.  1,  means  a  place  to  which  the  public  has  a  ligjit 
to  come,  as  a  fair  or  market,  which  this  horse  repositoij 
is  not  stated  to  be,  and  probably  was  not  For  a  similtf 
reason  I  think  no  offence  at  common  law  is  shewn.  I 
know  of  no  prohibition  of  merely  selling  a  glandered  hone. 
But  assuming  that  the  declaration  shews  an  unlawful  act,  I 
am  also  of  opinion  that  no  damage  is  stated  flovnng  fioo  it 
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The  damage  is  stated  thus:— ^  The  plaintiff  believing  the       IS67. 
bone  to  be  healthy  bought  and  paid  for  it,  and  the  same      ^^^"^^ 

Hill 

was  worthless,  and  the  plaintiff  paid  for  a-  veterinary  sur-  9. 

geoQ  ezHmining  it,  and  pot  it  in  a  stable  whereby  another 
bone  became  infected,  and  the  plaintiff  paid  for  endeavour- 
ing to  cure  it"  It  is  to  be  observed  that  consistently  with 
this,  the  defendant  may  have  told  the  plaintiff  that  the 
bone  was  glandered  But  my  brother  ffaye$  so  indignandy 
sajs,  that  that  remark  suits  rather  the  days  of  special  de-* 
morrers  than  the  present  time,  that  I  will  assume  merely 
that  die  defendant  committed  no  fraud ;  though  I  do  not 
see  why,  if  this  action  is  maintainable,  it  would  not  be^ 
thoagh  the  defendant  had  told  the  plaintiff  the  horse  was 
glandered,  as  the  act  of  exposing  to  sale  would  have  been 
equally  illegal,  and  the  damage  would-as  much  have  resulted 
(rom  it.  But  how  does  the  damage  flow  from  the  act  oom-^ 
plaioed  of?  In  truth  it  all  flows  from  the  plaintiff's  buying 
the  horse,  and  dealing  with  it  as  he  did.  Had  he  not  bought 
it,  he  would  have  sustuned  none  of  the  losses  he  complains 
oC  Hanng  bought  it,  had  he  thought  fit  at  once  to  kill  it^ 
be  would  have  sustained  no  loss  but  his  first  loss.  But  his 
baying  it  and  dealing  with  it  as  he  did  are  entirely  his  own 
acts,  and  not  die  result  in  any  sense,  certainly  not  the 
oatnral  or  necessary  result,  of  any  act  of  the  defendant 
The  plaintiff  therefore,  in  my  opinion,  fails  in  both  his  pro- 
positions, and  there  must  be  judgment  for  the  defendant. 

But  it  may  be  said,  that  though  no  indictable  offence  is 

shewn,  yet,  that  a  sale  of  a  glandered  horse  by  a  person 

bowing  it  to  be  so,  gives  a  right  of  action  to  a  buyer  ignorant 

of  the  defect    In  considering  this,  it  is  to  be  borne  in  mind 

that  no  fraud  of  any  sort  is  to  be  assumed,  no  suppression 

of  the  marks  of  the  disease  or  other  falsity  or  concealment ; 

^  it  is  said,  that  if  this  were  not  so,  many  things  with  most 

'mischievous  defects  not  apparent  might  be  knowingly  sold 

X  2 
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1867. 


Hill 

V. 

Balls. 


to  innocent  purchasera.  Bat  in  truth  the  bajer  knowirf 
the  possible  existence  of  the  defiscts,  or  he  does  not  If  kj 
does  he  has  no  right  of  comphunt,  if  he  chose  to  pmdiaii 
without  a  warranty;  and  if  he  does  not,  he  ought  not  to 
be  any  better  off  for  his  ignorance.  In  short  the  rule  ^cifcit| 
emptor*'  as  reasonably  applies  to  the  sale  of  a  giandenli 
horse  as  to  any  other  case.  I  am  of  opinion,  therefim,  d 
defendant  is  entitled  to  judgment 

Judgment  for  the  defeodaot 


June  9. 


SiDWSLL  V.  Mason. 


Sd*Jid5oA*  Debt  for  goods  sold,   work  and  labour,  and  on  0 
^e.  Plea—  account  Stated. 

Sutateof 
lamitatioiifl. 
The  plaintiil^ 
within  six 
yean,  had 
lent  in  his  bill 
to  Uie  defend- 
ant.   The 
defendant 
wrote  in  an- 
swer as  fol- 
lows 2— *•  I 
have  received 
your  bill.     It 
does  not  speciff 
sniBciently  to 

which  cottages  Statute  of  Limitations : — 

the  work  is 

done,  for  '*  Fordham  Mills, 

instance  (as 
to  some  of 
the  items)  I 
do  not  know 
where  all  this 
is  done,  I 


Flea. — The  Statute  of  Limitations. 

The  cause  was  tried  before  the  Under  Sheriff  of  IfiUb* 
sex,  when  the  plaintiff  proved  that  he  did  certain  won 
amounting  to  72.  10&  2d.  upon  some  cottages  for  the 
defendant,  in  and  prior  to  January  1861,  and  sent  in  tt 
bill  in  October  of  that  year.  The  action  was  commeoced 
in  February  1867. 

The  following  letter  was  put  in  as  an  answer  to  ^ 


Halstead,  Ebbbl 
«  Dear  Sir,  1  Nov.  61. 

"  I  have  received  your  bill     It  does  not,  I  tluA 

shall  feel  ,   ,, 

obliged  if  yon  will  more  particnlarly  explain.  It  is  my  wish  to  settle  your  acooont  lmm»S0l» 
bat  being  at  a  distance  I  wish  eyerything  very  explicit  and  correct.  I  have  asked  H.  to*** 
the  agreements  and  send  them  to  me,  and  I  will  return  them  by  the  first  poet  with  imM^ 
to  pav  if  correct.**— ^eU;  that  the  letter  was  a  sufficient  aduiowledgmeiit  to  take  tbs  <<* 
out  of  the  Statute  of  Limitations. 
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specify  sufficiently  to  which  cottages  the  work  is  done,  for 
instance,  you  say — 


62  feet  feather  boards    . 

Man  1  day,  200  lOd.  nails 

Bricklayer  1  day   . 

Bricks  and  mortar 

100  of  tiles  . 

Labour  as  per  agreement 


s. 

d. 

9 

6 

5 

8 

6 

6 

3 

3 

4 

9 

4 

6 

£1  14 

"a  (a) 

**l  do  not  know  where  all  this  is  done.  I  shall  feel 
obliged  if  you  will  more  particularly  explain,  and  take  your 
agreements  to  Mrs.  Heath's.  It  is  my  wish  to  settle  your 
account  immediately,  but  being  at  a  distance  I  wish  every 
tbiog  yery  explicit  and  correct.  I  have  asked  Mrs.  Heath 
to  mark  the  agreements  and  send  them  to  me,  and  I  will 
retora  them  by  the  first  post  with  instructions  to  pay,  if 
coiTect 

"  y^ours  respectfully, 

"To  Mr.  SidwelL  «  J.  Mason.** 

The  Under  Sheriff  thought  the  letter  a  sufficient 
acknowledgment,  and  the  jury,  under  his  direction,  found 
a  verdict  for  the  plaintiff  for  the  full  amount,  leave  being 
i^rved  to  the  defendant  to  move  to  enter  the  verdict  for 
him. 

Pearee  having  obtained  a  rule  nisi  accordingly, 

Gibbans  now  shewed  cause.  —  The  case  of  Spong  v. 
bright  (b)y  on  the  authority  of  which  this  rule  was  granted,  is 
M  analogous  to  the  present  case,  for  a  promise  to  pay  if  the 

(a)  These  were  the  first  six  items  in  the  bill  sent  in. 
lb)  9  M.  &  W.  629. 
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1887.       demand  is  just  does  not  admit  the  existence  of  any  ddt 

Here  there  is  a  clear  admission  of  the  debt,  •'It  is  my  wiA 

to  settle  your  account''   In  saying  **  I  will  pay  if  coirect, 

the  defendant  only  raises  a  quesdoo  as  to  the  amoont— 

He  also   referred  to  CoBedge  t.  Boru  (a)  and  Waller  f. 

Psarce,  in  support  of  the  rule. — JUekham  ▼.  ilfcmotf  («) 
governs  this  ease.  The  promise,  if  any,  is  not  absolute  bat 
conditional  on  the  defendant  being  satisfied  of  the  conect- 
ness  of  the  biH  by  the  explanation  he  requiredt  There 
was  no  evidence  of  any  compliance  with  the  ocmditioo. 
[PbOoek,  C.  R— There  was  connderaUe  doobt  in  die 
minds  of  several  members  of  the  Court  wliedier  Ae 
acknowle^^;ment  in  JZodUom  v.  MarrioH  was  not  suflkicit 
I  consider  it  an  extreme  case. — ^He  also  referred  to  Art 
V.  Jntnderyasi{i),  WHSame  r.  Gr^lfM^ie),  and  flMif. 
Thame  {/). 

Pollock,  C.  B. — I  am  ci  opinion  that  the  rule  must  In 
dischaiged,  as  the  defendant's  letter  takes  the  case  out  of 
the  Statute  of  limitations.  It  contains  an  acknowled^nent 
that  some  debt  was  due.  The  defendant  does  not  deoy 
that  the  work  had  been  done  somewhere,  a  hQl  for  soeh 
work  beii^  before  him.  He  asks  for  fiuther  explanafiea  is 
a  particular  manner  which  might  be  satisfirtoiy  to  himseK 
but  this  is  not  made  a  condition  precedent  to  his  proniie 
to  pay  the  bill  if  conrecL  Mr.  FItaree  aaya  that  the  lelttr 
contains  no  admission  of  any  debt,  but  a  mere  promiK  to 
pay  if  the  defendant  is  satisfied  in  a  paitkolarmanwr  dnit 


(«)SBiiig.  119.  in  Emr,  aet»  p.  19S. 
(»)  1  Scott,  N.  S.1S6;  S.C.  (d)  14M.&W.741. 

I  Man.  &  a  54  (#)  3  Exck.  33ft. 

(r)  1  H.  &  K.  234.    Affined  (/)  IS  Q.  B.  134. 
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the  plaintiff's  claim  was  correct  If  that  were  the  true 
meaoing  of  the  letter  the  acknowledgment  would  be  in- 
floficient  But  it  is  clear  that  it  is  not  sa  The  letter 
meDtions  specifically  the  first  six  items  in  the  bill,  but 
there  are  many  other  items  which  are  not  objected  to. 
I  thmk  that  there  is  a  clear  and  unqualified  admission 
tluU  a  debt  is  due,  and  a  promise  to  pay  the  demand  if 
correct 

Martin,  B. — ^I  am  of  the  same  opinion.  The  debt  arose 
in  respect  of  work  done  by  the  plaintiff  for  which  a  bill  was 
sent  in,  which  may  be  correct  or  incorrect  The  defendant 
io  hk  letter  complains  of  the  manner  in  which  the  bill  is 
made  out  He  admits  that  the  work  has  been  done,  and 
widies  a  more  particular  account.  He  says,  in  effect,  make 
it  oat  fully,  and  if  correct  I  will  pay.  That  contains  an 
admission  of  a  debt  to  an  amount  which  may  be  estimated 
b;  a  juiy,  and  a  promise  to  pay  the  amount  if  found  to 
be  correct  Raekham  v.  Marriott  {a)  and  Hart  v.  jFVen- 
dergait(p)  are  cases  where  the  acknowledgment  was 
coupled  with  a  hope,  and  not  a  promise  to  pay.  It  was 
said  that  the  amount  of  the  debt  must  be  ascertained ;  but 
the  contrary  doctrine  was  established  in  Waller  v.  Lacy  (c) 
ind  other  casea 

Bramwell,  B. — I  thought  that  the  rule  ought  not  to 
have  been  granted.  I  do  not  think  the  decisions  are  in  a 
satisfactory  state.  Originally  the  statute  21  Jac.  1,  c.  16, 
enacted  that  all  actions  of  debt  or  on  the  case,  founded  on 
mj  contract  without  specialty,  should  be  commenced  within 
ix  years  after  the  cause  of  action,  and  not  afterwards.  It 
(ras  found  that  injustice  was  done,  because  people  relied  on 

(a)  1  H.  &  N.  234.    In  Error,  (h)  U  M.  &  W.  741. 

i/e,  p.  196.  (c)  1  Man.  &  G.  54. 


lluov. 
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1857.        sobsequent  promi8e&  The  Courts^  to  obviate  this,  held  thit 
^•^^^f^^      a  cause  of  acticm  arose  when  the  new  promise  was  made, 
v.  Then  they  proceeded  to  hold  that  not  only  a  promise  but 

eyen  an  acknowledgment  of  the  debt  was  sufficient,  and  it 
last  an  acknowledgment  accompanied  by  a  refusal  to  pay. 
That  however  was  set  right  in  Taxner  v.  Smart  {a).  The 
9  Gea  4,  a  14,  provides  that  **  in  actions  oS  debt  or  opoQ 
the  case,  grounded  upon  any  rimple  contract,  no  acknov- 
ledgment  or  promise  by  words  only  shall  be  deemed 
sufficient,'*  &a  The  word  **  acknowledgment''  is  used 
not  as  meaning  something  different  from  ^promise,*  bnl 
as  applicable  to  actions  of  debt  That  construction  wa 
put  upon  the  word  by  the  Court  in  Smith  v.  27lonie(t) 
It  is  enough  however  if  there  is  an  acknowledgment  onae 
companied  by  expressions  which  control  its  eflect.  It  isi 
mistake  to  suppose  that  because  a  man  expresses  a  hop 
to  pay  when  he  acknowledges  the  debt,  that  therefore  tk 
acknowledgment  is  to  be  taken  as  the  mere  expression  oi 
a  hope  to  pay.  If  a  man  says  ^  the  biU  is  due,  I  hope  (c 
be  able  to  pay  next  month,"  that  is  an  acknowledgment; 
the  hope  expressed  is  not  inconsistent  with  a  promise  Ic 
pay  immediately.  The  letter  in  the  present  case  coDtaim 
no  express  iNx>mise  in  words;  but  a  man,  in  acknowledgBf 
that  a  debt  is  due,  does  not  ordinarily  promise  to  pay  it; 
and  the  expression  of  an  intention  to  pay  if  the  bill  ii 
correct  is  not  inconsistent  with  the  obligation  to  ptj 
immediately. 

Watson,  B.,  concurred. 

Rule  dischaiged 

(a)  6  B.  &  C.  602.  (6)  is  Q.  B.  184. 
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Bill  v.  Richabds.  •'«'•«  '• 

CIRE  FACIAS  on  a  judgment  obtained  by  the  plaintiff  To  a  decUra- 

tion  in  scire 

ff/mt  a  Company  incorporated  by  the  16  &  17  Vict,  facits  against 
e  IziiL,  by  the  name  of  ''The  Darenth  Valley  Railway  ofareUway 
Company/*  and  in  which  the  defendant  was  the  regbtered  defe^lut 
bolder  of  650  shares.  f:^^^^ 

Plea,  for   defence   on   equitable    grounds.— That    the  •^'^^ 
defisndant  was  applied  to  and  requested  by  the  plaintiff  "*'^*J?* 
nd  others  to  become  a  transferee  of  shares  in  the  said  the  plaintiff 

^  to  become  a 

Company,  as  the  nominee  of  Messrs.  Earl  &  Merritt  and  transferee  of 
fcr  their  benefit  and  not  for  the  defendant's  benefit ;  and  Company,  as 
1^  the  representation  of  the  plaintiff  and  others  that  of^E.^ud^. 
if  the  defendant  would  become  such  transferee  he  should  Sn^t'^andnot 
incur  no  responsibility  or  liability  whatever  upon  or  in  ^\.f  beMfit**" 
ittpect  of  such  shares :  that  the  defendant  relyinc:  upon  ^^  "P®'*  ^« 

.        ^  ^  ^  ^     o      «^         representation 

we  said  representation,  did  comply  with  the  said  request  of  the  plaintiff 

ttid  did  become  a  transferee  of  certain  shares  in  the  said  defendant 

Company,  to  wit,  the  shares  in  the  declaration  mentioned,  such  transferee 

18  8och  nominee  of  Messrs.  Earl  &  Merritt,  and  for  their  no  rMpitri""^' 

keneBt  and    not   for  the  defendant's  benefit:    that  the  W»Jtyofl»*W. 

iity  whatever 

defendant  was  induced  by  such  representation  as  aforesaid,  i°  respect  of 

such  shares  t 

wl  not  otherwise,  to  become  and  did  in  consequence  that  the  de- 
fendant relying 
upon  the  said 
"^ptNutation  did  become  a  transferee  of  the  shares  in  the  declaration  mentioned,  as  such 
ywBPce  of  E.  and  M.  and  for  their  benefit  and  not  for  the  defendant's  benefit :  that  the 
^jyfadant  was  induced  by  such  representation,  and  not  otherwise,  to  become,  and  in  conse<|uence 
2*w^  became  such  transferee  of  the  shares :  that  the  defendant  never  had  any  interest  m  the 
^yci,  or  in  the  Company,  except  as  such  nominee :  that  he  never  derived  any  profit,  benefit,  or 
2|8|tDtage  whatsoever  from  the  shares  or  the  Company :  Uiat  the  Company  never  commenced 
^  riilway,  and  the  scheme  had  been  and  is  entirely  abandoned :  that  the  plaintiff  knew  the 
^'ciBMtances  under  which  the  defendant  became  such  transferee,  and  stood  by  and  suffered  and 
l^*|Bitted  the  defendant  to  become  such  transferee  upon  the  said  representation,  and  he  is  now 
^Q|Ht]y  and  inequitably  and  contrary  to  the  said  representation,  and  m  fraud  thereof,  seeking  to 
r^|e  the  defendant  and  make  him  responsible  and  liable  as  a  shareholder  of  the  Company  to 
"^  the  plaintiff. — Hdd,  on  demurrer,  that  the  plea  afforded  no  equitable  or  legal  defence. 
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1857.        thereof  become  soch  transferee  of  the  said  shares  as  di 
nominee  of  Messrs.  Earl  &  Menitt.  and  for  their  beoci 


Bill 

V-  and  not  for  his  bene6t :   that  the  defendant  neter  bal 


RlCHAUW. 


any  interest  in  the  siud  shares  or  in  the  said  Compao]^ 
except  as  snch  nominee  as  aforesaid:  that  he  mm 
was  to  derive  or  acqoire,  and  he  never  in  foct  did  dcriM 
or  acquire  any  profit,  benefit,  or  advantage  whitKWi— 
from  the  said  shares  or  the  said  Company :  thai  ik 
said  Company  never  commenced  the  said  railway  and  Ai 
scheme  thereof  and  for  which  the  said  act  of  pailiiiJ 
was  obtained,  has  been  and  is  entirely  abandoned,  aod  ik 
benefit,  profit,  or  advantage  whatever  has  ever  been  mak^ 
derived,  or  acquired  by  the  said  Company :  that  Al 
plaintiff  well  knew  the  circumstances  under  wfaidi  ik 
defendant  became  such  transferee  as  aforesaid,  and 
by  and  suffered  and  permitted  die  defendant  to 
soch  transferee  under  the  circumstances  and  upon  diedH 
representation;  and  he  is  now  unjusdy  and  ineqoildi^ 
and  contrary  to  the  said  representation  and  in  fraud  theM^ 
seeking  to  chaige  the  defendant  and  to  make  him  reip* 
sible  and  liable  as  a  shareholder  of  the  said  Company  M 
him  the  plaintiff. 
Demoirer  and  joinder  therein. 

Brett,  in  support  of  the  demurrer. — first,  the  plea  alM 
no  legal  defence.  It  confesses  the  liabili^  arisii^  from  di 
fects  stated  in  the  declaration,  but  does  not  avoid  it  Hi 
defendant,  being  a  shareholder,  is  bound  by  the  judgiatfl 
i^^ainst  the  Company:  8  &  9  Vict  c  16,  s.  3&  Hi 
defence  attempted  to  be  set  up  is,  that  the  defendant  ii  Ml 
liable  to  the  plaintiff,  because  he  was  induced  by  the  fati 
of  the  plaintiff  to  accept  a  transfer  of  the  shares  to  holdfe 
the  benefit  of  others,  and  on  a  fidse  representation  thitkl 
should  incur  no  liability  in  respect  of  the  shares.    Butitii 


nly  way  in  which  the  defeDdant  would  not  be  respon- 
woold  1m  bj  an  indemmty  from  Eari  and  Herrltt  or 
one  dat,  and  if  that  is  the  meaning  of  the  plea,  how 
nj  defence?]  It  will  ptobably  be  aigoed  that  the 
I  good  to  tetmA  drcoi^  of  action ;  it  does  not  however 
I  natlM'  of  contract,  but  rests  solely  on  an  alleged 
WQtation. — Secondly,  the  plea  affords  no  defence  on 
ible  grounds.  Assuming  the  facts  stated  in  the  plea 
true,  they  do  not  amount  to  a  charge  of  fraud  or  of 
1  of  contract  Thoe  is  no  authority  on  the  subject, 
R  there  is  no  instance  of  inch  a  plea. 

I— aw^  coDtri. — ^The  plea  discloses  a  good  equitable 
Be,  Itstates  that  the  d^ndant  was  induced  to  become 
■bolder  upon  the  representation  of  the  plaintiff  that 
gold  incur  no  responsibility  in  respect  of  his  shares, 
bat  the  plaintiff  is  suing  him  in  fraud  of  that  repre- 
ian.  Those  fiwts  are  admitted  by  the  demurrer.  It 
e  that  the  defendant  is  liaUe  to  the  public  in  general, 
e  I^aindff  has  no  right  to  make  this  claim  against  him. 
>  is  sufficient  on  the  &ce  of  the  plea  to  constitute 
met :  it  may  be  read  thus, — **  in  consideration  that 
It  my  request,  will  bec(»ne  a  shareholder,  I  undertake 
rou  shall  incur  no  liability,"  Upon  such  a  contract  a 
of  equity  wonld  restrain  tlie  pluntiff  frmn  proceeding 
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1857.        Id  Story  on  Equity  Jurisprudence,  vol.  1,  sect  384|  it 
^'^^^      said,   "  Another  class  of  constructive  frauds  rf  a  laq 

Bill  ^  ,  ' 

V.  extent,  and  over  which  Courts  of  equity  exercise  an  eid 

sive  and  very  salutary  jurisdiction,  consists  of  those  whe 
a  man  designedly  or  knowingly  [Nroduces  a  fidse  impreak 
upon  another,  who  is  thereby  drawn  into  some  act  or  ea 
tract  injurious  to  his  own  rights  or  interests  ^  *  *  1 
man  can  reasonably  doubt,  that  if  a  party,  by  the  wilfid  m 
gcstion  of  a  fidsehood,  is  the  cause  of  piejadice  to  anodM 
who  has  a  right  to  a  full  and  conect  repiesentadoo  of  ll 
iact,  his  claim  ought  in  conscience  to  be  postponed  to  tk 
of  the  person  whose  confidence  was  induced  by  his  i^ 
scntation.  And  there  can  be  no  real  diflferenoe  betvn 
an  express  represnitatioD,  and  one  that  is  natmaDj  < 
necessarily  implied  finom  the  drcomstanoes.*  This  doda 
of  constructive  fraud  b  siqipoited  by  several  authorilii 
In  F^mrAtt  t.  Jcjf€t{a),  a  graner,  driving  a  flodL  of  riMpi 
London,  was  encouraged  by  an  innkeeper  to  pat  lus  dka 
into  pasture  grounds  bdonging  to  the  inn.  The  bndol 
seeing  the  dieep^  coosented  that  they  should  stay  tbereci 
n^t  and  then  distrained  than  for  rent :  a  Court  of  efd 
relieved  the  graxin'  i^g^unst  the  dGstreas.  In  Raw  v.  Air(l 
A.«  on  Ids  manii^  with  &,  settled  lands  far  her  joioiBi 
which  w>Hi^  sQlwct  to  an  cntaiL  A  brother  of  A.  « 
privT  to  the  entul»  eii^mased  the  jointore  deed,  and  h 
the  deed  of  enuil  m  kis^  cttstodr  and  concealed  it.    At  tl 

m 

hodSuidL  haYi::!^:  devixd  the  inheritance  of  the  preM 
tv^  J.  S..  diM  «:ihoQt  ianKv  Rnd  X  &  mairied  the  wim 
The  hiv>dier  htvis^  jtK  cp  the  email  and  bswught  q« 
■senu  a  Coon  cf  <«))k^  grmied  a  papecnal  iigaaEdi 
Thai  tnee  b  ^rvocer  tbioi  die  vraenu  for  thne  die  p^ 
awwlY  aSk'WNi  a  jvcamsmt  k>  be  nnde^  as  if  then  h 
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ndact  of  the  party  amounted  to  actual  fraud.]     A  party        1857. 
sy  be  estopped  by  his  own  conduct,  even  though  there  is      ^— ^v^--' 

Bill 

n  fraud.  In  Watts  y.  Hyde  {a)  a  person  in  pecuniary  ^  v. 
iScDlties  entered  into  a  compositiou  deed  by  which  he 
ifcoanted  to  pay  1,500/.  to  trustees,  and  to  effect  an 
■oiance  on  his  own  life  for  that  amount  He  paid  500/., 
ad  then  efiected  an  insurance  for  lOOOiL  only.  One  of  the 
Bsditors,  who  had  signed  the  deed,  brought  an  action 
pSaoBt  the  debtor  for  his  debt,  insisting  that  the  deed  was 
aid  in  ccmsequence  of  the  breach  of  covenant  to  insure  for 
\JSI0OL  But  it  being  shewn  that  the  creditor  was  aware  of 
Ito  amount  of  the  insurance  soon  after  it  was  effected,  and 
|ii  conduct  being  considered  by  the  Court  as  shewing 
IDqpescence  in  such  breach  of  covenant,  he  was  held  not 
p  be  entitled  to  take  advantage  of  it,  and  was  restrained 
^  peipetual  injunction  from  bringing  any  action  against 
^  debtor,  ffhiff  v.  Harvey  {b)  and  Stone  v.  Godfrey  {c) 
jko  afford  instances  of  estoppel  by  the  conduct  of  the  party, 
pMn  though  he  remained  passive.  [Po/bcA,  C.  B. — We 
kie  laid  down  a  rule  that  a  plea  by  way  of  equitable 
jitfeiioe  ought  not  to  be  allowed,  unless  the  Court  can 
fjlji  complete  justice  between  the  parties.  Now,  here  the 
pha  does  not  exclude  the  possibility  of  the  defendant 
|nig  able  to  recoup  himself:  perhaps  he  is  indemnified, 
^  there  may  be  other  shareholders  liable,  and  a  Court 
|f  eqoi^  would  inquire  into  the  whole  matter,  and  adjust 
Ae  equitable  rights  of  the  parties.]  Even  at  law  this  plea 
b  good  by  way  of  estoppel.  Fraud  is  not  necessary  to 
'Mrte  an  estoppel ;  it  is  sufficient  if  a  person  by  his  conduct 
viMbny  induces  another  to  believe  in  a  certain  state  of  facts 
fid  so  alter  his  position:  Pickard  v.  Sears {d),  Freeman  v. 
psske(e).    A  person  may  be  estopped  by  many  acts  which 

(a)  17  L.  J.  Chan.  409.  (d)  6  A.  &  E.  469. 

(»)  29  L.  J.  Chan.  51 1 .  («)  2  Ezch.  654. 

le)  5  De  Gex,  M.  &  G.  76. 
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1857.        would  not  render  him    liable  to  an  action  for   deoeil 

^"T"""^       [Bramwellf  B. — The  defendant  did  not  miaieprBScnt  fk 

V.  fiu^ts :  all  he  said  was  that  the  concern  was  a  safe  oo^aod 

RiOBABM. 

that  Earl  and  Merritt  were  responsible  people.  AUH 
C.  B. — The  plea  does  not  state  Aat  the  plaintiff  had  inj^ 
thing  to  do  with  the  Company ;  he  might  hove  spokeoqriV 
honestly,  and  then,  some  years  after,  he  supplied  goodiM 
the  Company,  then  why  is  he  not  to  be  paid?  The  plol 
ought  to  ha?e  alleged  that  the  plaindff,  intending  to  deeeifi 
and  defraud  the  defendant^  fhtudulently  induced  him  i| 
become  a  shareholder.]  The  plaintiff  haying  wiUhDyi 
a  false  representation  and  induced  the  defendant  to 
upon  it,  cannot  now  turn  round  and  sue  the 
[^Bramwellf  B. — Suppose  a  person  buys  an  estate  on 
representation  of  the  vendor  that  it  is  not  subject  to 
easement,  and  some  years  afterwards  the  vendor 
that  there  has  always  been  a  right  of  way  over  it^  if 
estopped  from  using  the  way  ?] 


Brett  was  not  called  on  to  reply. 


1 
I 


Pollock,  C.  B. — We  are  all  of  opinion,  for  the  ma^ 
reasons  assigned  in  the  course  of  the  discussion,  that  til 
plea  is  bad.  For  my  part,  I  think  it  bad  because  l( 
is  clear,  upon  the  facts  disclosed  by  it,  that  this  CoBlf 
cannot  do  all  the  equity  which  the  subject  requirea  B 
is  also  bad,  because  it  does  not  lay  a  foundation  of  deCso0l 
by  alleging  that  the  representation  was  made  frandoleodjl 
and  with  an  intent  to  deceive. 


Martin,  B. — I  think  the  plea  is  bad  for  the 
given  by  Mr.  Brett  in  his  argument  Consistently  irii 
every  allegation  in  the  plea,  the  representation  may  hi^ 
been  made  in  perfect  honesty,  the  plaintiff  representifll 
nothing  more  than  he  believed  to  be  true :  that  afiermid 
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)t  was  contracted,  and  the  plaintiff,  not  being  able  to        1857. 
payment  from  the  funds  of  the  Company,  proceeds      ^'^"^^ 
the  indiyidnal  shareholders.      There  is  nothing  r. 

rra         1        •    1      1  111.  Richards. 

m  that    The  plea,  mdeed,  states  that  the  plautiff 

istly  and  in  fraud  of  the  representation  seeking  to 

the  defendant ;  but  I  do  not  understand  how  there 

fraud  in  making  an  honest  representadon  to  another, 

ich  he  may  act  or  not  as  he  thinks  fit 

JCWELL,  B. — This  plea  is  so  bad  that  it  is  difficult  to 
iasons  for  holding  it  sa  It  is  suggested  that  it  is  good 
)  ground : — **  You  made  a  representation  and  thereby 
d  me  to  become  a  shareholder  in  the  Company, 
>w  you  seek  to  fix  me  with  responsibility  for  those 
^    That  implies  either  an  undertaking  on  the  part 

plaintiff  that  he  would  not  sue  the  defendant,  or  a 
lent  representation.  There  is  indeed  a  tertium  quid, 
rhere  a  person  makes  a  representation  as  to  the 
ice  of  certain  matters  which  do  not  exist,  he  may 
>pped  by  that  statement  On  none  of  those  grounds 
lis  plea  be  supported.  The  allegation  that  *Uhe 
ff  represented  to  the  defendant  that  he  should  incur 
iponsibility''  is  not  the  assertion  of  a  fact,  but  the 
on  of  the  plaintiff's  conclusion  £rom  a  certain  state  of 
lud  no  person  is  precluded  from  asserting  his  conclu- 
om  facts,  though  erroneous.  If  I  say  there  are  50007. 
srtain  Company,  I  may  afterwards  be  estopped  from 
g  the  contrary,  but  if  I  say  it  is  a  good  concern  because 

have  been  expended  upon  it,  I  am  not  estopped. 
Mr.  Raymond  says  that  the  word  "fraud"  is  in 
sa,  but  that  is  senseless.  "You  told  me  I  should  not 
esponsibility  and  now  in  fraud  of  that  statement  you 
king  to  make  me  liable."  How  is  that  a  fraud,  unless 
jty  wilfully  made  a  false  statement  with  intent  to 
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1357.       deceire.     With  respect  to  the  cases  dted^  1  do  not  dioent 
^""T"^^      from  them.     Stone  y.  Godfrey  proceeded  oo  a  priDciple 
«•  perfectly  intelli^ble,  and  (as  at  present  advised)  I  think 

not  an  unreasonable  one.  A  fiither  in  possesnon  of  hod 
gave  his  daughter  to  understand  that  he  held  it  as  troBtee 
for  her  [and  not  in  his  own  right,  and  on  the  fiuth  of  tfast 
representation  she  married.  After  her  marriage  the  fiAer 
claimed  the  land,  but  the  Court  said  **  No :  having  cnaed 
her  to  change  her  condition  by  the  representation,  joo 
shall  not  be  permitted  to  deny  the  fiict"  So  with  die  odier 
cases,  they  will  be  found  to  range  themselves  under  die 
heads  either  of  agreement,  fraud,  or  estoppeL  TUs  pki 
is  nothing  of  the  kind. 

Watson,  B. — My  judgment  is  also  in  fiivour  of  tk 
plaintiff;  for  some  one  or  all  of  the  reasons  given.  But 
there  is  another  which  appears  to  me  quite  condoniei 
The  defendant  held  the  shares  as  nominee  of  Eail  nA 
Merritt  By  the  36th  secdon  of  ^The  Companies  ClaoM 
Consolidation  Act,"  8  &  9  Vict  a  16,  the  sharehoM^fB  oe 
in  a  certain  event  made  liable  for  the  debts  of  the  Gott- 
pany,  and  the  representation  that  the  defendant  abooU 
incur  no  responsibility  cannot  be  understood  as  mesmog 
that  the  parties  intended  to  set  aside  the  statute.  Tlici 
its  meaning  must  be  that  Earl  and  Merritt  would  voAxmiS] 
the  defendant  against  loss.  Now  in  this  plea  there  if  bo 
allegation  that  Earl  and  Merritt  have  not  indemnified  die 
defendant;  it  may  be  that  he  has  assets  of  theirs  in  Iw 
hands  suflScient  to  satisfy  the  whole  amount  which  maj  be 
recovered  against  him. 

Judgment  for  the  plaindiE      j 
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Sedgwick  v.  Daniell.  AAysg. 

Declaration  for  money  paid  by  the  plaintiff  for  The  Dlaintiff 

UlCl  uCWStOMXtt 

the  086  of  the  defendant. — Plea:  Never  indebted.  were  share. 

At  the  trial,  before  fFatsoHf  B.,  at  the  London  sittings  Joint  Stock 
in  last  Easter  Term,  the  following  fects  appeared* — The  compLj. 
pUntiff  and  defendant    were    shareholders    in   a   Joint  ^^l^ato^ 
Stock  Mining  Company,  called  "  The  Camborne  Consols  T?'tho%'!r*' 
Mining  Company/*    Money  being  required  for  working  j'^***^i^ 
Ae  mine,  one  Undal,  who  was  also  a  shareholder  in  the  to  a  bank  for 

an  advance  of 

Company,  applied  to  the  Royal  British  Bank  for  an  advance  600ii,  which 
ii  600L    The  Bank    consented  to  advance    the   money  to  make  oo 
€0  condition  that  they  had,  as  a  secority,  a  promissory  the  jl^'^o- 
aoCe  with  three  makers.      The  plaintiff  and  Tindal  agreed  ^^^PL^^fr, 
to  sign  the  note,  and  they  applied  to  the  defendant  to  T^^^'xhenoie 
leoome  the  third  maker,  promising  him  (as  the  defendant  ^  S^^'^  *^ 
dOeoed)  that  he  should  not  be  called  upon  to  pay  it     A  advanced,  and 

77^  .  r-  r-J  applied  to  the 

jomt  and  several  promissory  note  was  accordingly  given  purposes  of 

the  mine.    The 

with  the  three  names,  and  the  money  received  from  the  plaintiff  having 
Sank  was  applied  to  the  purposes  of  the  mine.     It  was  topavmm 
ananged  that  the  note  should  be  paid,  when  due,  out  of  the  of^Oie"  ote  ^ 
podoce  of  the  mine ;  but  it  proved  unproductive.     The  fen^Mt^fw ' 
note  was  renewed,  and  the  plaintiff  and    Tindal  subse-  ^'^ibltTthiT 
<]oently  paid  the  amount,  and  this  action  was  brought  by  was  not  a 
the  plaintiff  to  recover  what  he  had  paid  above  his  share.       transaction. 

and  therefore 

It  was  submitted  on  behalf  of  the  defendant  that  this  was  that  the  action 

^  1  .     .  .         .  /.     1  .  1  was  maintain- 

%  partnership  transaction,  m  respect  of  which  no  action  at  able. 
law  could  be  maintained*     The  learned  Judge  left  it  to  the 
lory  to  say  whether  the  defendant  became  a  party  to  the 
Hote  on  the  understanding  that  he  was  not  to  be  liable,  and 
he  jury  found  that  question  in  the  negative.     His  Lordship 

TOI«.  n. — N.  8  Y  EXCH. 
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then  directed  a  yerdict  for  the  plaintifi;  leserring  letve  U 
the  defendant  to  move  to  enter  a  yerdict  fisr  him,  if  tbi 
Coort  should  be  of  opinion  that  the  action  was  no 
maintainable. 

Stammers^  in  the  same  Term  (May  6),  obtained  a  ml 
ni^  accordingly,  and  also  for  a  new  trial  on  the  grouD 
that  the  yerdict  was  against  the  eyidenoe. 

Creasy  now  shewed  canse. — ^The  action  is  maintsiniht 
This  was  an  independent  transaction  not  coanected  wil 
the  profit  and  loss  of  the  Company.  The  three  penoi 
executed  an  instrument  by  which  each  and  all  became  liskl 

to  pay  a  certain  sum  of  money,  and  one  lumng  pa 
the  whole  amount  he  has  a  right  of  actko  against  A 
others  for  contribution.  In  Edger  ▼•  Kmofip  (a^  ^ 
persons  who  had  acted  as  diredofs  of  a  proposed  vSan 
Company,  being  sued  fisr  debts  contracted  oo  aooooot  k 
the  concern,  joindy  retained  an  attorney  to  defimd  dimo 
their  personal  responsibili^;  and  it  was  hdd  that  sat  < 
the  four  who  had  paid  the  attorney's  bill  was  cntitM  I 
sue  the  others  for  contribution.  There  Crwumdl^  J.,  in  A 
course  of  the  aigument,  said,  **  If  four  indiyidQak  nnl 
a  contract  which  in  its  result  necessarily  imolyea  a  HsfaiB 
on  (^ach  and  aD  of  them  to  pay  money,  does  not  each  i 
them  giye  the  others  authority  to  pay  it  od  hia  b^dtl 
On  the  same  principle  it  has  been  held  that  a  part  owdbt 
a  ship^  who^  as  ship's  huAand,  incurs  the  expenae  of*d 
outfit,  may  sue  the  other  part  owners  separatdy  ftr  Ai 
respectiye  shares  of  the  expense:  JBMsw  ▼•  Smitk^ 
There  Pljarky  J.,  said,  ^  Eyen  in  an  ocdinaij  pailiMiiiK 
if  one  of  fiye  or  six  were  to  adyanoe  to  each  of  thaedM 
his  share  of  the  capital  aa  a  loan,  he  would  be  ealidi 
to  sue  him  separately;  and  why  not  &e  pUntiff for 
(«)  «  Seait  X.  R.  707»  rit.  (»)  7Bfa«;Ki. 
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be  has  laid  out  on  the  ship  ?"  So  here,  the  money  boiv 
rowed  on  the  secority  of  the  promissory  note  never  became 
10  item  in  the  partnership  account,  but  was  a  distinct  loan 
bj  the  three  shareholdeifi  to  the  Company. — He  alsoaigued 
the  verdict  was  not  against  the  evidence. 


Stammers^  in  support  of  the  rufe.^-^The  plaintiff  and 

defendant  were  partners  in  a  Mining  Company,  and  such 

1  Company  is  subject  to  all  the  incidents  of  an  ordinary 

mMliiig  partnership  :    Cfrawshay  v.  Maule  (a),  JeffetyM^  v. 

9m&  (6).    One  of  those  incidents  is,  that  one  partner 

cnmot  sue  another  at  law  for  a  matter  relating  to  the 

pmtieiship.    In  Story  on  Partnership,  sect.  219,  p.  319, 

it  is  said,  ^  It  is  sometimes  laid  down*  by  elementary  writers^ 

Att  during  the  continuance  of  the  partnership,  an  action 

tt  litw  will  lie  by  one  partner  agaitist  the  others  for  monies 

•dnoK^ed,  or  paid,  or  contributed,  on  account  of  the  part- 

neidiip^  or  of  the  debts  ai^d  obligations  incurred  thereby. 

But  this  doctrine,  in  the  general  terms  in  which  it  is  laid 

down,  is  utterly  untenable  and  inconsistent  with  the  rights 

and  duties,  and  relations  of  the  partners  with  each  other.** 

Abo  in  Collyer  on  Partnership,  p.  190,  2nd  ed.,  it  is  said, 

^  Upon  the  whole,  it  may  now  be  considered  to  be  the 

better  opinion,  that  in  cases  of  general  trading  partnership, 

one  partner  cannot,  at  law,  enforce  contribution  from  his 

€opartner  for  monies  laid  out  on  the  partnership  account.'* 

Btimet  v.   Higgins  (c)  and  BoviU  v.  Hammond  {d)    are 

ndiorities  to  the  same  efiect     In  Bobson  v.  Curtis  (e),  the 

pUatiff  had  indorsed  to  the  defendant  a  bill  of  exchange, 

wUch  the  former  received  from  the  drawer  in  payment  for 

some  cattle  sold  to  him  by  the  plaintiff  and  defendant,  who 

(a)  1  SwaaB.  523.  (d)  eB.kC.  149. 

(6)  1  Jac.  &  W.  298.  (e)  1  Stark.  78, 

(O  1  B.  &  C.  74. 

Y  2 
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were  id  tbe  habit  of  joindy  purchasing  lots  of  cattle  &on 
the  breeders,  and  selling  them  in  smaller  parcels.    The 
tf.  defendant  indorsed  over  the  bill,  and  it  having  been  d£f- 

honoured,  he  promised  that  if  the  plaintiff  would  take  it 
up,  he,  the  defendant,  would  pay  him  half  the  amomit. 
The  defendant  having  failed  to  do  so,  the  pluntiff  sued  biin 
for  money  paid ;  but  Lord  EUehbcnmgih  ruled,  that  as  some 
of  the  cattle  remained  unsold,  and  no  account  had  beeo 
settled  between  the  plaintiff  and  defendant,  this  tnosie- 
tion  was  not  taken  out  of  the  partnership  account,  and  be 
nonsuited  the  plaintiff.  That  was  a  stronger  case  than  tb 
present,  inasmuch  as  there  was  an  express  promise  to  paj; 
[Martin^  B. — That  decision  is  not  approved  of  in  Colljer 
on  Partnership,  p.  181,  2nd  ed.]  The  reasons  for  the  rde 
are  given  by  Lord  CoUenham  in  Richardson  v.  The  Bed 
of  England  (a).  But,  indeed,  the  rule  is  founded  upOD  a 
maxim  as  ancient  as  any  part  of  the  common  law,  **  Fmstri 
peteret  quod  mox  restiturus  esset,**  a  maxim  which  irn 
acted  on  in  a  case  where  a  villein  sought  to  recover  dami^ 
against  his  lord :  Jenk.  Cent,  p.  256,  pL  49.  The  rule  rf 
law  applies,  a  fortiori,  where  one  partner  sues  another  ibr 
contribution:  Sadler  v.  Nixon {b). — He  also  aigued  that 
the  verdict  was  against  evidence. 

Pollock,  C.  B. — Two  questions  have  been  aigued;  one 
of  law  and  the  other  of  fact  The  question  of  law  % 
whether,  under  the  circumstances,  this  claim  can  be  con- 
sidered as  a  partnership  debt,  for  if  so  no  action  at  Itt 
can  be  maintained  in  respect  of  it.  I  am  of  opinion  that  ths 
instrument  not  being  signed  by  all  the  members  of  ths 
Company  but  by  three  only,  this  must  be  considered  n  * 
transaction  separate  and  apart  from  the  partnership.  Witb 
respect  to  the  question  of  fact,  viz.,  whether  the  verdict 
(a)  4  Myl.  &  C.  165,  172.  (6)  5  B.  Ife  AdoLM. 
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against  the  eyidence,  I  am  of  opinion  that  there  ought        1857. 
» be  a  new  triaL 


Martin,  B. — I  am  of  the  same  opinion.    There  is  no 
loubt  about  the  law  in  cases  of  this  kind*    If  three  partners 
igree  that  each  diali  bring  into  the  concern  500/.,  that 
becomes  a  part  of  the  partnership  property ;  and  no  action 
can  be  maintained  in  respect  of  the  money  brought  in  by 
each;  for  it  would  be  useless  for  one  partner  to  recover, 
vhen,  upon  taking  a  general  account  amongst  all  the 
pntnen,  he  might  be  liable  to  refund.     But  in  this  case 
the  transaction  is  altogether  separate  from  the  partnership. 
Three  shareholders  agree  to  become  security  for  money 
■dnoced  to  the  Company,  and  which  ultimately  they  are 
liable  to  pay.    Then  they  ought  to  be  in  the  same  condi- 
tkm  as  if  each  had  himself  advanced  to  the  Company  an 
iliquot  portion  of  the  money.     If  each  had  done  so,  he 
Dnght  have  recovered  against  the  (Company  the  money  so 
idiiDced.   Then  the  three  being  liable  to  pay,  the  plaintiff, 
'ho  has  paid  more  than  his  share,  may  maintain  an  action 
igainst  the  defendant  for  contribution. — As  to  the  other 
pomt,  I  agree  that  there  ought  to  be  a  new  trial. 

Bbamwell,  B. — Upon  the  matter  of  law  I  subscribe  to 
^Creasi^s  ailment  If  a  partner  advances  money  on 
'ocoont  of  the  partnership,  he  cannot  recover  it  in  an  action 
pioat  his  copartners,  for  the  law  will  not  imply  a  promise 
0  pay  it ;  and  why  ?  because  at  the  time  he  made  the 
ifuice  he  impliedly  undertook  that  it  should  remain  until 
^  account  was  taken.  But  if  two  or  three  members  of  a 
iitiienhip,  not  being  the  whole,  think  fit  to  enter  into 
Separate  obligation  to  a  third  party,  upon  the  security  of 
Udi  he  advances  money  to  the  partnership,  each  being 
ble  to  pay  the  whole,  and  bound  to  indemnify  the  others 
iunst  the  payment  of  more  than  his  share,  that  cannot  be 


Sedgwick 
Dahisll. 
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1867. 


Sedgwick 
Dahibll. 


Gongidered  as  a  partnerehip  transaction.     Here,  so  soon  as 
the  Bank  advanced  the  5001  to  the  Company,  each  of  the  , 
three  parties  was  entitled  to  take  credit,  as  against  ha 
co-surety,  to  the  extent  of  one  third  of  600L    Then  one  of 
them,  having  been  compelled  to  pay  more  than  his  ahan^ 
has  a  right  to  call  npon  the  others  to  contribute. 

Watson,  B.— I  am  of  the  same  opinion. 

Rule  absolute  (a), 

(a)  The  cause  was  tried  a  present  Term,  when  the  jvy 
second  time  before  Martin^  B^  fbund  a  verdict  for  the  defendiBft 
at  the  London  sittings  after  the     on  the  question  of  fact. 


An  injunction 
bad  been  ob- 
tained restrain- 
ing the  defend, 
ants  from  carry- 
ing on  certain 
works  so  as  to 
be  a  nuisance  to 
the  plaiutifi. 
Upon  a  motion 
for  the  costs 
of  a  rule  for 
an  attachment 
for  a  breach 
of  it — Hdd, 
that  the  injunc- 
tion was  a 
continuing 
injunction,  and 
that  it  was  not 
necessary  to 
resenre  to  the 
plainti£&  leave 
to  renew  the 
motion  for 
an  attachment 
in  case  of  any 
future  breach. 


De  La  Rue  and  Others  v.  FoBTEScms  and  Others. 

J.  HE  defendants  carried  on  business  as  the  Aldershot  and 
ShorncHffe  Manure  Company.  An  injuncdon  had  beea 
obtained  to  restrain  the  defendants  from  carrying  on  their 
works  so  as  to  be  a  nuisance  to  the  plaintiff  A  qiotMm 
for  an  attachment,  for  disobedience  of  the  injunction,  vtf 
subsequently  made,  against  which  cause  was  shewn,  and 
eventually  a  rule  was  made  absolute  referring  the  mattca 
in  dispute  to  an  arbitrator,  who  was  to  r^^ulaite  fipom  tiniB 
to  time,  under  the  authority  of  the  Court,  wh^t  waq  to  be 
done  by  the  defendants  for  the  purpose  of.  preventing  anj 
nuisance  or  annoyance  to  the  plaintifis,  by  the  .canjiog 

J 

on  the  defendants'  works ;  the  question  of  cofta,  p  be 
reserved  until  after  hearing  the  arbitrator's  repart^.  Tbe 
arbitrator  made  a  report,  dated  May  1857,  the..c<^2Ql|poa 
of  which  was  as  follows;  f<  that  there  had  beea  OQcasipoaPj, 
since  the  date  of  the  injunction,  offensive  smells  percept 
at  the  house  of  the  plaintifls,  which  would  in  law  amooot 
to  a  nuisance :  that  since  the  original  complaint  there  bad 
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been  a  great  dimination  of  the  offensive  character  of  the 

woris:  that  to  carry  on  the  works  without   occasioning 

aoj  nuiaanoe  to  the  plaintiflb  would  require  constant  and  «• 

F0BTS8OUB. 
ngilaDt  superintendence  on  the  part  of  the  defendants; 

and  that  any  neglect  of  the  precautions  would  produce  a 
lecanence  of  the  evil.** 

Shee^  Serjt,  then  obtained  a  rule  calling  on  the  de- 
fendants ^to  shew  cause  why  they  should  not  pay  the 
ooBtB  of  the  motion  for  an  attachment,  and  of  all  subsequent 
(rooeedingSy  including  the  costs  of  scientific  witnesses,  and 
report,  &C. ;  liberty  being  reserved  to  the  plaintiffi  to  renew 
the  motion  to  the  Court  or  to  a  Judge  at  Chambers  in 
Vacation,  in  case  the  directions  of  the  arbitrator  already 
made,  and  to  be  made,  should  not  be  obeyed  or  should 
prove  ineffectuaL" 

Sir  F.  Thesiger  and  Tompson  Chitty  now  shewed  cause. 
—The  plainti£b  ought  not  to  be  at  liberty  to  renew  the 
^plication.  The  injunction  depends  on  the  proceedings 
in  the  action.  If  a  new  subject  of  complaint  should  arise 
there  must  be  a  new  action.  \PoUockf  C.  B. — That  is  not 
aa  The  plaintiff  by  his  action  establbhes  the  existence  of 
a  particular  right,  and  when  that  is  once  ascertained  the 
Court  will  compel  the  defendant  to  abstain  from  interfering 
with  it.  By  the  82nd  section  of  the  Common  Law  Pro- 
cedure Act,  1854,  the  injunction  is  *^  to  restrain  the  defend- 
ants from  the  repetition  or  continuance  of  the  wrongful  act 
or  breach  of  contract  complained  of;  or  the  committal  of 
any  breach  of  contract  or  injury  of  a  like  kind  relating  to  the 
lame  property  or  right"  BramweUy  B. — Perhaps  it  is  better 
that  this  clause  should  not  stand  as  part  of  the  rule ;  lest 
b  future  it  should  be  supposed  that,  unless  it  has  been 
provided  for  by  the  rule,  the  plaintiff  has  no  power  to  apply 
to  the  Court  a  second  time.] 


KZCHBQUER  BBFCWTB. 

Shee  and  HamkbM  appeared  in  aniqport  of  the  rule. 

V.  Mabtdt,  R — We  are  all  of  opinion  that  the  injuDGtioo 

Fo&nacuB. 


18  in  itaelf  a  oontinoing  injonction.  By  the  82nd 
it  is  disobeyed  at  any  time,  the  pbdntiff  may  apfdy  to  the 
Court  or,  if  the  Court  be  not  sitting,  to  a  Judge,  to  eDftice 
it  by  attachment 

Per  CuBiAM. — ^The  rule  must  be  absolute  for  die  costs. 

Rule  absolote. 


Bbalb,  Public  Officer,  &c.,  v.  Caddick  and  Habtlaia 
2- •^^  «  Declaration  by  the  plaintiff,  as  registered  pabBc 


^^5^      officer  of  the  Midland  Banking  Company,  far  money  due 
wminddbtad    fix>m   the   defendants  to  the  Company,  for  money  kod 

to  R.  their  " 

buiktr,  to  the    money  paid,  and  interest,  and  on  an  account  stated. 
mittedbjU.,        Pleas,  by  the  defendant   Caddick.— First:    Never  m- 

of  9791.    In 

1851  R..  with  debted. — Secondly:  Payment — Thirdly:  Set-off  for  mon^ 
^^Q^^'^fQ^^      received  by  the  Company  to  the  use  of  the  defendant:  upos 

h^MtoOM    ^^^  issues  were  joined. 
H.B«ik. 

inehiding  the  aoooiiiit  in  qoetdoQ.  The  pertnerdiip  icooant  of  H.  and  C.  with  the  IL  Bak 
oommeneed  with  this  item  of  9792.,  and  eootiaiied  open  lor  a  considerahle  time,  dviiy  wUek  B. 
paid  in  monies  to  an  amoont  exceeding  the  sum  of  9792.  The  pass  book  was  rcgolailj  siat  ^ 
b.  The  deed  transferring  the  business  from  R.  to  the  M.  Bank»  contained  a  provision,  "TK 
at  the  expiration  of  twelre  months,  as  to  such  aecoonts  as  shonld  not  be  taken  to  1^  the  Si.  BMki 
the  M.  Bsnk  should,  during  a  period  not  exceeding  ten  jears,  either  accept  or  coopd  pajafli^ 
or  permit  the  same  to  remain  doe,  and  should  be  poistwed  of  all  monies  paid  in  disthsiitrf 
socb  aecoonts  in  trast  for  R.**  In  1863,  the  M.  Bank  gare  notice  to  R.  that  thev  vodi  tf^ 
take  to  this  amoont.     An  actioB  baring  been  sobacoocntly  brooght  bj  the  H.  Bank 


H.  and  C.  to  reoorer  the  balance  doe,  BUtf.-— First,  that  U.  had  power  to  bind  his  pailav^ 
assenting  to  the  transfer  of  the  debt  on  the  aocooat.  Seeoodl j,  that  the  debt  of  97K  •• 
extincnished  bj  the  poTments  snbseqoentl j  ssade  bj  H.  to  the  credit  of  die  partnership  atOK^ 
and  the  assent  to  the  appropriatkm  to  be  inferred  firom  H.  notol^ecting  to  no  paa  beok;*' 
that  after  soch  extingmshment,  as  between  the  M.  Bank  and  the  partnerships  this  acM^ 
ooold  not  be  treated  as  an  existhig  debt  reasainiiw  doe  to  R. 

QiMwv.-  Whether  C.  ceold  have  been  bound  bj  H.  anenti]«  to  the  nm  of  979L  «Al 
balance  of  the  account  doe  to  R^  if  it  had  not  been  the  balance  really  doe. 
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nedefendantyHartland^allowedjudgmeDttogobyde&ult        i857. 
The  particulan  of  the  plaintiff's  demand  were  for  monies      ^^^'^^ 
Piid  to  or  for  the  defendants,  between  the  23rd  of  August,  »• 

Caddick. 

1851,  and  the  20th  of  December,  1852,  and  subsequent 
intncst,  amounting  to  10S9L  17 s.  9d. 

The  particulars  of  set-off  were  for  monies  paid  into  the 
huk  between  the  9th  of  August,  1851,  and  the  25ch  of 
Ibrch,  1852,  amounting  to  11642.  Us.  Sd. 

At  the  trial  before  Crowder,  J.,  at  the  Spring  Assizes 
ftr  the   county    of   Stafford,    it   appeared    that    for    a 
coDoderable  period,  preyiously  to  and  including  the  2nd 
Angost,  1851,  the  defendants,  who  were   partners  in  a 
colliery  at  Tltford,  carrying  on  business  under  the  name  of 
"Htynes  and  Hartland,"  kept  their  banking  account  with  a 
Mr.  Robins,  a  banker,  carrying  on  business  under  the  name 
ef  the  Stourbridge  Old  Bank.    On  the  4th  of  August,  1851, 
Bobinsy  by  indenture,  assigned  his  banking  business,  and 
all  debts  due  to  him  upon  active,  overdrawn  accounts,  &c., 
to  the  Bfidland  Banking  Company ;  upon  trust  that  the 
add  Banking  Company  should,  for  the  space  of  twelve 
<iIeDdar  months  then  next  following,  either  accept  or  com- 
pel payment  from  the  persons  respectively  liable  to  pay  the 
ttme,  of  the  whole  or  any  part  of  the  principal  monies  and 
interest  due ;  or  in  case  payment  should  not  be  tendered  or 
enforced,  to  permit  the  same  sums,  or  any  part  thereof,  to 
continue  due  to  an  amount  respectively  equal  to  the  respec- 
tive sums,  &c. ;  and  to  stand  possessed  of  all  monies  paid 
during  such  period  of  twelve  months  in  discharge  of  prin- 
eiptl  and  interest  upon  such  overdrawn  accounts  as  should 
le  in  the  whole  or  in  part  paid  off,  in  trust  for  the  said 
Banking  Company;   and  after   the  expiration  of  twelve 
months,  as  to  such  of  the  debts  as  the  said  Banking  Com- 
pioy  should  declare  their  option  of  taking,  for  the  use  of 
the  said  Banking  Company ;  and  as  to  such  as  should  not 
be  taken  by  or  on  behalf  of  the  Company  under  their 
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1867.        option;  in  trust  that  the  Company  should  during 
^"^^^      period,  not  exceeding  in  the  whole  the  period  of  ten  3 
_   V.  as  Robins  should  require,  by  and  with  and  out  of  the 

of  the  Banking  Company,  but  at  the  discretion  of  B< 
either  accept  or  compel  payment  of  the  said  dd) 
permit  the  same,  or  any  part  thereof  to  oontinoe  due 
so  that  Robins  should  not  be  entitled  to  require  the  ] 
ing  Company  to  make  any  further  advances,  and  shoi 
possessed  of  all  monies  paid  during  such  period,  not  ei 
ing  ten  years,  in  dischaige  of  the  last  mentioned  aoc 
in  trust  for  Robins.  One  of  the  accounts  so  trm 
was  that  of  **  Haynes  and  Hartland.*  This  was  dom 
the  assent  of  Hartland,  and  it  did  not  Bppetat  diat  Ci 
had  objected  to  it,  though  he  had  heard  that  the  ai 
had  been  transferred.  At  this  time  the  defendanli 
indebted  to  Robins  on  their  hanking  aoooont,  to  an  ai 
as  claimed  by  Robins^  and  admitted  by  Hartland,  of 
and  when  the  account  was  so  transferred,  the  first  it 
the  books  of  the  Midland  Banking  Company,  and  i 
pass  book  of  the  firm,  was  the  sum  of  9791.  app 
as  a  balance  against  the  defimdanta.  The  defendanl 
tinued  to  keep  thdr  aoooont  with  the  Midland  Bi 
Company,  paying  in  mooies  week  by  week  to  an  ai 
which  considerably  exceeded  the  balance  so  tmi 
Until  the  end  of  1853,  Harthnd,  who  was  tke 
partner,  attended  at  the  bank  ereiy  week  with  tk 
book.  Caddick  lived  at  a  distance :  he  did  not  iai 
penonally^  bat  there  was  evidence  that  he  knei 
Hartland  attended  at  the  bank.  Caddick,  however,  1 
that  he  knew  thai  the  balance  was  transferred  til 
Chi  the  15th  ol'  September  and  on  the  15th  of  Oe 
IS53s  Hai^iMTv,  the  manager  of  the  Sconrfaridge  i 
of  the  Midkad  Bank,  wim  to  ^~  Hajnes  and  Bar 
5«atiii|[r  that  it  w«  -^tke  ws:^  of  Robim  dMt  ll 
acwoBCs  $hs.Htki  be  «c«  it:.' 
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Bealk 

9, 

Caddiok. 


The  fidlowing  letter  was  afterwards  written  by  Robins's        1857. 

lofidtor  to  the  defendant's  attorneys : — 

**  Stourbridge, 

''Dear  Sirs,  4th  Nov.  1856. 

''If  the  amount  due  from  Messrs.  Haynes  &  Ebrtland 
to  the  Stourbridge  Old  Bank  be  not  immediately  paid,  I 
lure  received  instructions  to  proceed  for  its  recovery. 

"Messrs.  Emmett  &  Son,  '*  I  dm,  &c, 

**  Bloomsbuiy  Square.  Henby  Corsbb." 

In  answer  to  interrogatories,  Hargreave  stated,  ^'that 
the  deed  contained  provisions  under  which  certain  ac- 
oounts  thereby  assigned  were  to  be  worked  under  the 
goinntee  of  Mr.  Robins,  and  the  account  of  '*  Haynes 
nd  Haitland'*  was  one  which  fell  within  the  meaning  of 
inch  provisions :  that  the  firm  of  Haynes  and  Hartland  had 
been  debited  with  the  balance  owing  by  them  to  Robins : 
thit  the  Banking  Company  had  given  credit  to  Robins  for 
that  amount,  and  that  this  was  the  only  mode  in  which 
it  appeared  that  the  balance  of  979il  was  satisfied  or 
diKharged  by  the  Banking  Company  to  Robins." 

On  behalf  of  the  defendant  Caddick,  it  was  contended, 
fint:  that  the  balmce  of  97921,  alleged  to  be  due  to  Robins, 
was  not  the  true  balance  due  from  the  firm,  and  that 
Hartland,  not  having  express  authority  as  a  partner,  had  no 
BDpIied  authority  to  assent  to  this  item  being  carried  to 
the  account  of  the  firm.  Secondly,  that  this  sum  of  979/. 
was  always  treated  as  due  to  Robins,  as  appeared  by  the 
above  letter. 

The  learned  Judge  told  the  jury  that  the  pass  book 
having  been  in  the  usual  way  passing  from  the  bank  to  Hart- 
land, fix)m  time  to  time,  for  several  years  without  any  objec- 
tion being  made  to  the  979il  being  taken  into  account,  and 
payments  having  been  made  on  the  credit  side  in  the  usual 
ray  without  any  objection,  such  payments  disposed  of  the 
terns  on  the  other  side  of  the  account ;  and  he  asked  them 
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whether  they  thought,  that  by  the  consent  of  Caddick  and 

Robins  that  balance  was  taken  into  the  aocoant   Hii 

V.  Lordship  said  that  it  did  not  make  any  difference  whether 

Caddick.  , 

Caddick  knew  of  it  or  not;   that  if  a  pass  book  is  sent  to 

one  partner  at  a  given  time,  the  other  partner  cannot  nj  he 

is  not  bound,  because  he  does  not  choose  to  look  at  it   H 

he  had  objected  it  would  have  been  a  different  matter. 

• 

As  it  was,  if  there  was  an  assent  by  the  partner  to  whoa 
the  pass  book  was  sent,  that  was  an  assent  by  the  partnep* 
ship.  The  jury  found  a  verdict  for  the  plaintiff  for  d» 
amount  claimed,  after  deducting  one  of  the  items  of  yASA 
the  sum  of  979/.  was  made  up,  which  appeared  not  1o 
have  been  due  to  Robins  at  the  time  of  the  transfer  of  thi 
account 

A  rule  nisi  for  a  new  trial  had  been  obtained,  on  the  ^ 
ground  that  the  learned  Judge  misdirected  the  jury  in  oolf  A 
leaving  to  them  the  question  of  Hartland's  assent  to  tfe  L 
pass  book,  and  not  giving  effect  to  the  rejection  of  te  ;] 
balance  conditionally  transferred,  or  leaving  to  the  jury  anj 
question  of  appropriation. 

Whateley  and  Chray  shewed  cause  (a). — The  first  qoe^ 
tion  is,  whether,  under  the  circumstances,  Hartland  hid 
authority  to  consent  to  the  transfer  of  the  account  It  ii 
scarcely  necessary  to  cite  any  authority  to  shew  diit 
Caddick  was  bound  by  the  act  of  Hartland  in  assenting 
to  the  transfer.  Suppose  two  partners,  one  being  t 
dormant  partner,  keep  an  account  with  a  firm  of  banken^ 
and  after  such  account  has  been  kept  some  time  there 
should  be  a  change  in  the  firm  of  bankers,  could  the 
sleeping  partner  deny  his  liability  upon  the  baokiog  i 
account,  because  he  did  not  know  of  the  change  in  the 
firm?  In  Lacy  v.  M^NeiU{b)^  the  defendant  who  carried 
on  business   in   partnership,   being    indebted   to   G.,  G* 

(a)  May  30  and  June  4.  (6)  4  D.  &  R.  7. 
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nigned  the  debt  to  the  plaintiff;  notice  of  the 
ttigDment  was  aent  to  Pizey,  one  of  the  defendants^ 
i1k>  afterwards  promised  to  pay  the  debt  to  the  plaintiff,  9. 

md  it  was  held  that  this  promise  bound  his  partners. 
Secondly,  the  9791  was  entirely  liquidated  by  the  sums 
piid  in  week  by  week,  amounting  to  a  sum  exceeding  this 
amoant;  and  it  so  appears  on  the  face  of  the  pass  book, 
wbidi  was  seen  and  assented  to  by  Hartland,  who,  as  a 
pirtDer,  had  authori^  for  that  purpose.  Then  it  will  be 
mged  that  the  Banking  Company  did  not  take  to  this 
•eeount,  and  that  if  at  the  end  of  ten  yearo  the  sum  of 
9I9L  was  not  pud,  Robins  was  to  pay  it ;  and,  therefore, 
that  this  debt  haying  been  rejected  by  the  Midland 
Btnk  was  due  not  to  them  but  to  Robins.  IBranuoell, 
Bb— I  should  understand  that,  so  far  as  customers  are 
eoDcerned,  the  Banking  Company  took  to  the  accounts 
at  once.  They  could  not  make  a  fluctuating  arrangement 
that  the  debts  on  overdrawn  accounts  should  be  due  to  the 
bank  at  one  time  and  to  some  one  else  at  a  future  time, 
though  it  may  have  been  a  different  matter  as  between  the 
Banking  Company  and  Robins.  Martin^  B. — On  the  25th 
of  March,  1852,  the  sums  which  had  been  paid  by  the  part- 
nenhip  to  the  credit  side  of  the  account  exceeded  979/. ; 
what  is  meant  by  a  rejection  of  the  account  after  that  ?]  The 
relation  of  banker  and  customer  was  fully  established  between 
the  Midland  Banking  Company  and  the  defendants.  Look- 
ing at  the  deed,  it  is  clear  that  the  rejection  of  the  account 
was  nothing  but  a  matter  of  private  arrangement  between  the 
two  banks  with  which  the  customers  have  nothing  to  do. 

2%^  SoHcUor  General  and  Fhipsoni  in  support  of  the  rule. — 
Hie  question  left  to  the  jury  was  whether  Hartland  assented 
Id  the  account  appearing  in  the  pass  book.  It  is  not  contended 
liat  if  A.,  B.  and  C.  meet,  C.  may  not  agree  that  a  debt 
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1857.       ^^^  ^^  ^^^  ^^  B*  B^^  ^  traDsfened  to  A.    Butthii 
^'~*-^      was  not  a  transaction  in  the  ordinary  way  of  busineflB;  it 
V.  was  a  transfer  which  gave  the  transferee  a  right  to  retnuufit 

the  account,  and  the  account  was  in  fiu:t  rejected  mi 
retransferred  to  Robins.  .That  is  not  a  transaction  in'wUel 
one  partner  would  have  power  to  bind  his  oopartneurr* 
Secondly,  the  balance  of  979/.,  alleged  by  Robins  lo  he 
due,  was  not  the  true  balance.     Caddick  had  a  rig^  li 
say  that  he  owed  much  less,  but  he  would  be  depm^ 
of  that  right  if  he  could  be  b6und  *by  Hartland\i  UKtt 
to  the  pass  book.    [Pollock,  C.  B. — Caddick  had  a  lifftL 
to  be  in  the  same  position  as  regards  the  Midland  BSttl^; 
ing  Company  as  he  would    have  been  with  regard  i^' 
Robins.     Martin,  B. — ^That  seems  undisputed.    If  EUK 
land  assented  to  a  balance  that  was  not  due,  it  may  be  fltt 
that  there  was  no  consideration  for  such  assent.    PoBod^ 
C.  B. — Caddick  might  have   given  evidence,  that  at  tit, 
time  of  the  transfer  of  the  account  nothing  was  due  fioil; 
the  firm  to  Robins.     If  the  learned  judge  had  refined  li; 
admit  such  evidence,  we  should  have  granted  a  new  triaL}-^  r 
Thirdly,  the  old  balance  was  never  in  fact  pud  o£F.    Hi  ^ 
^         letter  from    Robins's  solicitor   and  Haiigreave*s  evidenei  ^ 
shewed  that  Robins  was  always  treated  as  the  owner  ef  r. 
the    balance   whatever    it   was. — {Whateley    referred  l»  ^ 
Bodenham  v.  Purchas  (a).) 

Cur.  ado.  vJtL 


Pollock,  C.  6.,  now  said. — We  are  all  of  opinion  thil 
this  rule  ought  to  be  discharged.  The  account  was  txtat 
ferred  from  a  person  of  the  name  of  Robins  to  the  MidttDd 
Banking  Company,  represented  by  the  plaintiff  Beale^  their 
public  officer,  and  if  in  reality,  in  consequence  of  thft 
transfer,  there  had  been  a  loss  to  Caddick,  it  may  be  tint 

(a)  2  B.  &  Aid.  39. 


.1 
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roold  haye  had  a  right  to  complain,  and  say  *'  I  am  not 
e  al  all ;  at  all  events,  I  am  not  liable  to  that  which  is 
aed**'     But  it  was  said  that  the  learned  Judge  ruled  «. 

it  was  sufficient  if  Ebrtland  consented,  and  there  was 
occamm  to  inquire  anything  about  Caddick.  There 
cucQinstances  under  which  that  would  not  have  been 
XTOCt  mode  of  leaving  it  to  the  jury ;  but  the  learned 
ge'a  direction  must  be  taken  with  reference  to  the 
leet^matter  before  him.    The  defendant  Caddick  really 

liie  benefit  of  everything  to  which  he  would  have  been 
tied  as  against  Robins,  and  those  expressions  to  which 
BpCknL  was  taken  at  the  trial,  and  afterwards  before  us, 
m  moving  for  a  new  trial,  were  with  reference  to  the 
M  perfisctly  correct.  For  these  reasons  I  am  of  opinion 
t  die  rule  ought  to  be  discharged. 

• 

Mabtin,  B. — I  am  of  also  of  opinion  that  the  rule  ought 
be  dischaiged.    The  first  question  is  with  respect  to  the 
Mfer  of  the  sum  of  979L    Now  if  the  learned  Judge 
i  told  the  jury,  (what  at  one  time  in  the  course  of  the 
pment  I  thought  likely  to  be  the  case),  that  the  Banking 
npany  represented  by  the  plaintiff  had  any  better  right 
dk  respect  to  that  sum  of  money  than  Robins  had,  I  should 
(ft  been  of  opinion  that  that  was  a  misdirection ;  for  it 
ens  to  me,  that  on  a  transfer  of  an  account,  at  the  very 
aiost,  the  party  taking  it  must  take  it  precisely  as  it  is, 
it  is  to  say,  the  actual  debt  due  and  not  any  particular 
iktBce  that  may  have  been  so  transferred.     The  learned 
idge  adopted  what  seems  to  me  the  proper  view  of 
tib  subject,  viz.,  that  this  action  must  be  considered  as 
iB  action  of  Robins,  and  the  jury  must  have  looked  upon 
''  n  that  light    It  may  be,  that  if  Hartland  had  borrowed 
looey  from  the  Banking  Company,  and  had  paid  off 
dnoB  with  the  money  so  borrowed,  he  would  have  had 
iduNi^  as  a  partner  to  pledge  the  credit  of  Caddick. 


Caddigk. 
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Xg57.        In  point  of  fact  he  did  not  do  that.     With  respect  to  t 
^^^""^"^      appropriation,  it  appears  to  me  the  ai^gument  on  behalf 
V.  the  defendant  Caddick  fails.  I  assume,  so  fisur  as  Bobiiii  m 

the  Midland  Banking  Company  were  conoemed,  that  tb 
did  reject  the  979il9  and  keep  a  separate  aoooont  of  i 
But  I  apprehend,  that  unless  Hartland  was  a  par^  to  th 
arrangement,  the  entry  in  the  pass  book  after  the  payme 
of  the  money  by  him  was  a  conclusive  q[ipropriation 
that  money  as  against  the  9791 ;  for  it  b  the  person  d 
pays  the  money  who  has  a  right  to  give  a  destinatioQ  to 
Therefore  when  Hartland  received  the  pass  book,  and  m 
the  money  from  time  to  time  paid  by  him,  appropriated 
entered  in  that  book,  he  had  a  rig^t  to  apjMToiMriate  d 
money  as,  against  the  6rBt  item,  and  except  widi  1 
consent,  that  money  could  not  afterwards  be  appropMl 
otherwise;  and  therefore  it  seems  to  me,  that  withn 
going  into  the  question  whether  or  not  Caddick  coosenl 
to  the  transfer,  if  the  pass  book,  as  it  would  do,  stated  Cl 
97921  was  paid,  no  action  could  be  nuuntained  in  mp 
of  it,  because  it  was  paid.  Mr.  /%t/MOfi  fails  to  shew  d 
Hartland  was  any  party  to  the  taking  of  this  979t  o 
of  the  account  and  putting  it  into  a  separate  acooont 
between  Robins  and  the  Midland  Banking  ComiMD 
There  having  been  no  such  consent  on  HartUuKTs  pi 
the  items  in  the  pass  book  must  be  taken  as  appijs 
to  and  extinguishing  the  earlier  item,  visE.,  the  979iL 

Bramwsll,  B. — I  am  of  the  same  opinion.  I  take  A 
case  to  be  this.  The  Midland  Banking  Company  flji 
**  We  have  paid  a  certain  quantity  of  money  on  joi 
account:"  the  defendant  Caddick  answers,  '<  So  be  i^  h 
we  have  paid  you  an  equivalent  sum  of  money."  And  A 
question  is,  whether  that  is  true.  It  would  be  txm 
the  plaintiffs  have  no  right  to  charge  the  979£»  or  d 
actual  sum  due  in  respect  to  the  item,  as  to  whkb  d 
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diaige  is  made.     Then  the  sobsequent  question  between 

the  parties  is,  aye  or  no,  had   the  Banking  Company  a 

light  to  charge  that  item  (I  for  the  moment  leave  out  the      ^    v. 

ogam),  let  its  amount  be  what  it  might,  against  the 

defendants?  I  am  clearly  of  opinion  that  they  had,  because 

ike  transaction  appears  to  me  to  have  been  shortly  this, — 

die  6rm  of  the  defendants  were  indebted  to  Robins  in 

i balance;    then   that  balance,   or  what  is  supposed  to 

iipRsent  that  balance,  is  debited  to  the  defendants  in  an 

leeoont  opened  between  them  and  the  Midland  Banking 

-_  Company.     If  the  defendants  had  agreed  to  that,  it  would 

-  kre  been  the  common  case  of  a  debt  due  from  A.  to  B., 

r 

^  koDg  tiansfened  to  C,  with  the  consent  of  A.  In  tins 
^fiBS  it  did  not  appear  that  Caddick  had  actually  agreed^ 
Itt  Hartlaod  having  agreed  that  agreement  was  binding  on 
CsddidL.  Caddick  says,  ^  Although  my  partner  agreed  to 
ini^  inasmuch  as  I  did  not,  I  am  not  liable,  and  the  trans- 
iElioQ  18  invalid  as  against  me."  On  the  other  hand,  the 
Midaiid  Banking  Company  say,  '*  Tour  partner  is  compe- 
tent to  Innd  you  on  that  matter.**  It  was  urged  on  behalf 
of  Caddick,  that  as  between  Caddick  and  Robins  the 
leoonnt  was  dbputed;  and  that  therefore  Caddick  had 
a  right  to  say,  ^^You  have  no  right  to  put  me  in  a 
ivone  situation  agidnst  my  new  creditor,  than  against  my 
qU  one.'*  But  the  answer  to  that  is,  that  inasmuch  as  the 
IGdland  Banking  Company  did  not  know  of  the  dispute 
IB  to  the  account,  they  cannot  be  affected  by  that  con- 
flderation,  because  it  is  perfectly  manifest  that  Uartland, 
IB  a  partner,  if  he  liked,  might  have  drawn  a  cheque  on 
diem  for  the  amount  in  question,  and  have  paid  it  to 
Bobins;  and  if  Hartland  has  done  what  is  equivalent  to 
Aat,  between  him  and  the  Midland  Banking  Company, 
which  in  my  opinion  he  has,  it  cannot  matter  what  the 
itite  of  account  is  between  Robins  and   the  defendants, 
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1857.       because  even  if  there  had  not  been  a  shilling  due  finom  t] 
defendants  to  Robins,  still  if  Hartland  had  gone  to  tl 
Bank  and  said,    <<  There  is  919L  due,  and  that  I  wto 
you  to  lend  me  and  my  partner,  in  order  that  we  may  pq 
Robins,"  it  is  clear  that  the  partnership  would  have  beea 
bound.    Therefore  it  seems  to  me  of  no  moment  whetha 
there  was  a  debt  due  from  the  defendants  to  tUUrn, 
supposing  that  the  Midland  Banking  Company  acted  boo) 
fide  in  their  dealings  with  Hartland.     That  remark,  bov- 
ever,  is  to  be  qualified  in  this  way.    I  say,  if  Hartland  hk 
specifically  agreed  to  the  sum  of  979L,  in  my  opinioD  tb 
defendant  Caddick  would  have  been  bound,  althoi^  du 
was  not  the  true  balance  due ;  but  the  more  rational  wq 
of  looking  at  the  transaction  is  to  say,  not  that  HardaM 
bound  himself  to  that  particular  amount,  but  only  to  dm 
true  balance,  which  was  supposed  to  be  979L;  in  odie 
words  the  balance,  whatever  it  was.     In  that  case  I  thinl 
it  was  perfectly  competent  to   the    defendants  to  iQi 
**  It    may   be    that    you,    the  Banking   Company,  hsfi 
credited    Robins    979il — it    may    be    that  Robins  Im 
credited  us  with  9792i,  but  we  did  not  owe  the  monej  to 
him,  and  you  ought  not  therefore  to  have  credited  hia 
with  the  amount ;  and  the  result  is,  that  you  must  alter  dii 
amount  of  the  credit  so  given  to  him,  and  chaiged  9guaA 
us."  That  is  the  reasonable  way  of  looking  at  it,  and  iU  dil 
difficulty  arises  from  its  being  supposed  that  the  lemrf 
Judge  said,  that  the  9792.  was  a  binding  item.    I  do  nflt 
think  he  did.     It  is  clear  that  he  said  the  contraiy  (^ 
my  brother  Martin  observed),  because  he  allowed  the  it 
fendants  an  item  out  of  it    Upon  that  ground,  therefeic^i^ 
seems  to  me  it  may  not  be  important  to  look  at  the  particflli^ 
words  he  used.     If  I  am  right  on  this  point  the  quesdoav 
appropriation  does  not  arise,  because  if  the  defendants  ^ 
to  the  Banking  Company  the  true  balance  which  they  ow«i 
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(0  Robins  before,  the  balance  added  to  the  other  items  of  the        1857. 

iccouot  overtops  the  cross  payments.  However,  it  seems 
dear  that  Hartland  must  be  taken  to  have  agreed  that  the  v. 

m  payment  he  made  into  the  account  should  go  in  dis- 
diaige  of  the  first  item.  On  these  grounds  I  think  that  the 
leffoed  Judge  was  clearly  right,  and  that  the  rule  must, 
therefore,  be  dischai^ged. 

Watson,  B — I  am  of  the  same  opinion.  The  facts 
ippeared  to  be  a  little  complicated  at  first,  but  when  they 
loe  clearly  brought  before  us  by  Mr.  Whateley  and  Mr. 
Gnjfj  there  was  no  doubt  on  the  subject  The  objection 
to  die  direction  of  the  learned  Judge  was,  that  he  told  the 
jmy  that  it  was  immaterial  whether  Caddick  had  assented 
to  the  transfer  of  the  account,  as  Hartland  had  the  power 
to  bind  him.  Now,  I  take  it  to  be  perfectly  clear  that  one 
|ntner  has  the  power  of  employing  a  banker;  and  when 
Alt  banker  ceases  to  carry  on  business,  as  here  Robins 
Msed  to  carry  on  business,  he  has  the  power  to  employ 
Mother  banker,  as  in  this  case  Hartland  employed  the 
Midland  Banking  Company,  and  transferred  the  account 
to  them.  Then,  the  objection  is  this,— that  Hartland 
Hill  had  no  power  to  bind  his  copartner  Caddick  to 
die  identical  sum  of  9792.  But  that  is  not  what  the  learned 
Jodge  told  the  jury.  He  put  it  to  them  in  this  way :  that 
die  account  was  transferred  by  Hartland,  and  that  it  was 
equally  open  to  Caddick  to  contest  the  amount  of  the 
bilaDce  in  an  action  by  the  present  plaintiff,  as  it  would 
htre  been  in  an  action  by  Robins.  It  is  perfectly  clear, 
ditt  the  learned  Judge  stated  that  the  promise  made  by 
Hartland  was  not  to  pay  979iL,  but  the  balance,  whatever  that 
Bag^t  be,  and  that  is  within  the  principle  that  one  partner 
Im  the  power  to  bind  another  in  every  thing  connected 
vith  the   partnership   transactions.      Whether  or  not   he 
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1857.       could  have  boand  him  concltnivelj  by  asBenting  to  d 
^^^      979/.  as  an  ascertained  balance,  is  a  point  upon  which  I  n 
••  not  wish  to  express  anj  opinion  whatCYer.     On  the  otb 

hand  Laey  ▼.  M*Neik  (a)  is  a  conclusive  authority  that ! 
had  a  right  to  bind  him  by  transferring  what  might  h 
found  to  be  the  balance. — Then  as  to  the  appropriation,- 
there  is  abundant  evidence  of  appropriation,  because  the 
979/.  is  carried  as  the  first  item  to  the  new  account  A  gici 
deal  was  said  about  the  power  of  the  Banking  ConqpiD] 
to  repudiate  this  and  other  accounts  if  they  did  not  pnf 
advantageous.  But  when  the  matter  is  looked  into  it  i 
perfectly  clear  that  the  transaction  between  Robins  n 
the  Banking  Company  was,  that  the  latter  was  to  till 
Robins'  business  and  all  the  accounts^  and  to  hafe  di 
option  to  continue  or  repudiate  any  account  at  d 
end  of  twelve  months,  and  then  at  the  end  of  ten  yn 
Robins  was  to  guarantee  them  against  any  loss  on  i 
account  so  repudiated.  The  account  became  an  acoooi 
between  the  Midland  Banking  Company  and  the  dcfiw 
ants,  and  although  as  between  the  Banking  Company  an 
Robins  the  Banking  Company  repudiated  the  aoooonlt 
still  continued  a  debt  due  firom  the  defendants  to  ti 
Banking  Company.  It  was  an  account  standing  in  tl 
books  of  the  Midland  Banking  Company  in  the  naa 
of  Hartland  and  Caddick,  and  then  at  the  end  of  ten  jMi 
if  the  Midland  Banking  Company  did  repudiate  the  aooooi 
Robins  was  to  guarantee  them  against  any  loss  upoB  *i 
For  these  reasons  it  seems  to  me  that  the  rule  moflh 
discharged. 

Rule  diachaiifei 

(a)  4  D.  &  E.  7. 
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TbiAttobnkt  General  v.  John  Higqins  and  Others.       Map  30. 

X  HIS  was  an  information   against  the   defendants  who  A  tesutor, 
were  executors  of  William  Higgins  deceased^  for  not  ex-  England, 
hlbiu'ng  an   inventory  duly  stamped,  of  certain  shares  in  thrprovince*" 
BaOway  Companies  in  Scotland,  pursuant  to  the  48  G.  3,  pJo^rty  wiAin 

C  139,  S.  38.  ^^^  province 

was  sworn  on- 

Plea:  The  general  issue.  ^^^  100,000/., 

J.  ,  ,  '^^  the  will 

A  special  verdict  was  found  by  consent,'  which  stated  having  been 

r     fw    •  •      •  proved,  probate 

that  William  Higgins,  before  and  at  the  time  of  making  his  duty  was  paid 
will,  and  thence  until  his  death,  resided  and   inhabited.  The  testator's ' 
tnd  was  domiciled  at  Broughton,  within  the  province  of  TCrty'actuaSy 
Yofk,  and  after  the  31st  of  August,  1805,  on  the  1st  day  JS^t'lmlLt. 
of  January,  1850,  within  the  province  aforesaid,  duly  made  ^^jSn  to* 
Kb  will  signed  by  him  &c.  and  attested  &c.  according  to  ''^^^J^'T* 
'    Ae  form  of  the  statute,  and  thereby  appointed  the  said  shares  in  rail- 

1 1       TT-      •  -^      «^*  ^     wav  Companies 

,    John  Higgins  and  others    executors,   and    gave   to    his  in  Scotland, 

(such  Com« 

^   executors  all  his  personal  estate  and  effects  in  the  United  panics  being 
i   Kingdom  of  Great  Britain  and  Ireland :  and  that  William  ^^er  the 
I   Sggios  afterwards,  and  after  the  passing  of  "  The  Com-  c?ausw  Con- 
ii   paaies  Clauses  Consolidation  (Scotland)  Act,  1845,"  on  J^^fj^^w^t, 
tbc7th  of  December,  1853,  within  the  province  aforesaid,  1846),  to  the 

J.        .  ...  .        .        ▼slue  of  6716/. 

died  without  havinc  in  anywise  altered  or  revoked  his  will :  In  pursuance  of 

....  .the  19th  and 

w  that  the  will  of  William  Hi^ns  was  a  good  and  valid  20th  sections 

of  that  Act 
the  executors 
pi^odoeed  the  probate  with  the  proper  declaration  to  the  secretaries  of  the  several  railway 
^pinies,  and  caused  their  own  names  to  be  inserted  in  the  register  of  shareholders  at  the 
^^  offices  of  the  said  Companies  in    Scotland ;  but,  although  more  than  six  months  bad 
^^•ed,  did  not  exhibit  an  inventory  properly  stamped  in  the  Commissary  Court  in  Scotland, 
**  required  by  the  48  Gea  3,  c.  149,  s.  38.     In  an  information  for  penalties  for  not  exhibiting 
^  inventory, — Heldt  that  the  duty  imposed  on  executors  by  the  49  Geo.  3,  c.  1 49,  s.  38,  to 
^bit  in  the  Court  of  Scotland  an  inventory  properly  stamped,  is  not  affected  by  the  8  &  9 
^.e.  17,  s.  20,  and  that  therefore  the  duty  on  such  inventory  was  payable  in  Scotland  in 
'^iipect  of  the  shares. 
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will  and  disposition^  according  to  the  laws  and  costoma^^ 
Scotland,  of  all  the  said  testator^s  personal  and  moTCi^;^ 
estate  and  effects  at  the  time  of  his  death  in  that  pare  of 
the  United  Kingdom  :    that  John    Higgins    and    oibea 
as  executors,  after  the  death  of  William  Higgins,  on  the 
12th  of  January,  1854,  duly  proved  the  will  in  the  Prerog- 
ative Court  of  the  province  of  York,  and  probate  was  thea 
granted  to  John  Higgins  and  others ;  and  the  said  JohB 
Higgins  and  others  thereupon  then  took  upon  themselfcs 
the  burthen  of  the  execution  of  the  will  as  executors,  aod 
afterwards,  and  within  six  calendar  months  after  obtain- 
ing probate,  that  is  to  say  on  the  1st  of  March,  ISU^ 
produced  the  probate  to  the  several  and  respective  secre- 
taries of  certain  Railway  Companies  in  Scotland,  all  whidi 
several   Companies  had  been  incorporated   by    Acts  of 
Parliament,  with  which  '^  the  Companies   Clanses  Coo* 
solidation  {Scotland)  Act,  1845,"  was  incorporated,   and 
which  were  respectively  called  the  Edinburgh  and  Glasgair 
Railway   Company,  &c.,  in  all  which  said  several  Com- 
panies the  said  William  EUggins  deceased,  before  and  at 
the  time  of  his  death,  was  entitled  to  and  was  the  owner  of 
certain  shares  of  and  in  the  respective  capitals  thereof:  and 
at  the  same  time  produced  to  and  left  with  the  said  sevnal 
and  respective  secretaries  a  declaration  in  writing  duly 
made  in  conformity  with  and  in  pursuance  of  the  proviauxii 
of  '^the  Companies  Clauses  Consolidation  {Scotland)  Atit 
1845,"  and  thereupon  then,  as  executors,  caused  the  aaki 
shares  to  be  duly  transferred  and  transmitted  in  the  mai- 
ner  required  by  ^^the  Companies  Clauses  Consolidatioo 
{Scotland)  Act,  1845,*'  in  the  registers  of  shareholden  of 
the  said  several  Railway  Companies  respectively,  at  the 
several  chief  offices  of  the  said  several  Companiefl^  sitoits 
and  being  respectively  in  Scotland,  from  the  name  of  tb 
said  testator  WiUiam  Higgins  into  the  names  of  them  tb 
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said  John  Higgins  and  others,  and  thereby  and  not  other- 
wise entered  upon  the  possession  and  management  of  the 
Baid  shares,  the  same  being  the  only  personal  and  moveable 
estate  and  effects  in  Scotland  of  the  said  testator.     And 
that  the  period  of  six  calendar  months  from  the  time  of 
SQch  transfer  and  transmission  being  made,  and  from  the 
time  of  the    said  John   Higgins    and    others    assuming 
tbe  possession  and  management  of  the  said  shares  as  such 
executors  as  aforesaid  elapsed  before  the  day  of  exhibiting 
the  said  information ;  and  that  the  certificates  of  the  pro- 
prietorship of  the  said  shares,  duly  issued  in  pursuance  of 
the  said  Acts  of  Parliament  whereby  the   said  Railway 
Companies  had  been  incorporated,   before  and   at    the 
time  of  the  death  of  William   Higgins  were   within    the 
province  of  York ;  and  each  of  them,  the  said  John  Higgins 
«ui  others,  had  during  all  the  time  aforesaid  notice  of  the 
premises,  but  have  not  nor  has  either  of  them  exhibited  in 
Scotland  a  fiill  and  true  inventory  duly  stamped,  or  any 
inventory  of  the  said  shares,  but  have,  and  each  of  them 
lutt)  neglected  and  refrised  so  to  do.     And  that  the  said 
■iutres  at  the  time  of  the  death  of  William  Higgins,  and 
fiom  thence  continually  tmtil  the  transfer  thereof  as  afore- 
laid,  and  during  and  until  the  expiration  of  six  calendar 
QKmths  &a,  were  in  the  whole  of  a  value  exceeding  5000/. 
and  under  the  value  of  6000L,  that  is  to  say,  of  the  value  of 
^7152.  2s,  6(L,  and  that  the  stamp  duty  which  would  have 
been  payable  upon  and  in  respect  of  the  inventory  of  the 
'^d  shares  in  Scotland,  if  such  inventory  ought  by  law 
^  have  been  and  had  been  exhibited  by  the  said   John 
-^^MggiQg  m^d  others  as  such  executors,  was  and  is  the  sum 
^  XOOi     That  the  said  WiUiam  Higgins  at  the  time  of  his 
^^th  was  possessed  of  goods  and  chattels  within  each  of 
^^  provinces  of  Canterbury  and  York  in  England ;  and 
^^t  the  said  John  Higgins  and  others  after  the  death  of 
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the  said  William  Higgins,  and  after  the  obtuning  of  probate 
as  aforesaid^  and   before  the  expiration  of  ax  caleodtr 
months  from  the  time  of  their  assuming  the  possessioD  aod 
management  of  the  said  shares,  took  upon  themselves  the 
execution  of  the  said  will,  and  after  probate  had  been 
so  aforesaid  granted   by  the  Prerogative  Court  of  Toili;i 
probate  of  the  said  will  was  on  the  27th  of  January,  1854| 
duly  granted  to  them  as  such  executors  as  aforesud  by  die 
Prerogative  Court  of  Canterbury,  for  and  in  respect  of  die 
goods  and  chattels  of  the  testator  being  within  the  said  iMt 
mentioned  province.     And  that  the  goods  and  chatteb  of 
the  testator  in  the  province  of  Canterbury,  and  in  respect 
whereof  probate  was  so  granted   by  the  said  Prerogatife 
Court  of  Canterbury  as  aforesaid,  were  at  the  time  of  hk 
death,  and  from  thence  until  and  at  the  time  of  the  granting 
of  the  probate  thereof  as  aforesaid  of  a  value  exceeding 
35,000il,  and  under  the  value  of  40,000/.,  that  is  to  say  of 
the  value  of  39,790/.  U.  lid.;  and  that  the  stamp  ixOj 
payable  in   respect  thereof,,  that  is  to  say  the  sum  of 
525JL,  was  duly  paid  to  Her  Majesty  by  the  said  John 
ELiggins  and  others,  as  executors.     And  that  the  goods  and 
chattels  of  the  said  testator  in  the  province  of  York,  and 
in  respect  whereof  probate  was  so  granted  as  aforesaid  bj 
the  said  Prerogative  Court  of  York,  were  at  the  time  of 
the  death  of  the  said  testator  and  from  thence  until  and  at 
the  time  of  the  granting  of  the  probate  thereof  as  aforesaid 
of  a  value   exceeding  90,000il,  and  under  the  value  of 
100,000il,  that  is  to  say  of  the  value  of  93,22  U  3f.  5dL: 
And  that  the  stamp  duty  payable  in  respect  thereof,  that  is 
to  say  1350iL  was  duly  paid  to  Her  Majesty  by  the  sud 
John  Higgins  and  others,  as  executors.     And  the  jnroo 
further  found,  that  if  the  said  shares  of  the  said  testator  in 
the  said  Railway  Companies  in  Scotland  actually  had  beeq, 
at  the  time  of  the  death  of  the  testator,  or  if  thoae  sham 
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lere  to  be  considered  as  being  goods  and  chattels  of  the 
lid  testator  within  the  province  of  York,  the  value  of 
tiose  shares,  added  to  the  other  goods  and  chattels  of  the 
aid  testator  within  the  province  of  York,  would  have  been 
mder  the  value  of  100,000/.,  and  that  no  more  stamp  duty 
voold  have  been  due  or  payable  to  Her  Majesty  in  respect 
)f  the  probate  thereof  than  has  actually  been  paid  by  the 
■id  John  Higgins  and  others  as  such  executors.  But 
whether  or  not  upon  the  whole  matter  &c.,  the  said  John 
Hig^ns  and  others  ought  to  have  exhibited  such  an  inven- 
Uxy  as  aforesaid,  and  whether  they  do  owe  or  are  liable  to 
pij  to  Her  Majesty  double  the  stamp  duty  which  would 
hate  been  payable  upon  such  inventory,  in  manner  and 
Rm  as  in  the  said  information  is  alleged,  the  jurors  are 
IgDorant  &C. ;  and  if  upon  the  whole  matter  it  shall  appear 
dial  the  said  John  Higgins  and  others  ought  to  have 
KihSNted  such  inventory  and  do  owe  &c*,  the  jurors  say 
tliat  the  said  John  Higgins  and  others  ought  to  have 
tthibited  such  inventory,  and  do  owe  &c.  double  the  stamp 
dotj  which  would  have  been  payable  thereupon,  that 
is  to  say,  the  sum  of  200L  as  in  the  information  alleged.  But 
w-  "poQ  the  whole  matter  &c.  the  said  John  Higgins  and 
<Mhen  ought  not  to  have  exhibited  such  inventory,  do 
IM  owe  or  are  liable  to  pay  double  the  stamp  duty  &c., 
^  the  jurors  say  that  the  said  John  Higgins  and  others 
^Kigiit  not  to  have  exhibited  such  inventory,  and  that  they 
^  not  owe  nor  are  liable  to  pay  double  the  stamp  duty  &c. 


1857. 

Attorhet 
General 

V. 
HlOOINS. 


Tie  Attorney  General  (with  whom  was  Pigotty  Serjt, 
•Hi  Beanan),  for  the  Crown. — The  question  turns 
^'pon  whether  the  Crown  can  claim  duty  in  respect 
^  shares  in  certain  public  companies  in  Scotland  which 
^^longed  to  a  testator  who  was  domiciled,  and  whose  will 
M  been  proved  in  England.  The  8  &  9  Vict  c.  1 7,  s.  1 9, 
ttnrides,  that  if  the  interest  in  any  share  have  become 
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transmitted  in  consequence  of  the  death,  Stc,,  of  anj  share- 
holder,  such  transmi^ion  shall  be  authenticated  by  a  deda- 
ration  in  writing  as  thereinafter  mentioned,  and  mch 
declaration  shall  be  left  with  the  secretary,  and  thereupoB 
he  shall  enter  the  name  of  the  person  entitled  under  nd 
transmission  on  the  register  of  shareholdeiB.  By  s.  20^  "i 
such  transmission  have  taken  place  by  virtue  of  any  teitt 
mentary  instrument,  or  by  intestacy,  the  probate  of  the  id 
or  the  letters  of  administration,  or  an  official  extract  then 
from  obtained  from  any  prerogative  Court,  if  granted  i 
England,  or  a  testament  testamentary,  or  testament  dadve(a 
if  ezpede  in  Scotland,  or  an  official  extract  therefrom  shil 
together  with  such  declaration,  be  produced  to  tb 
secretary,  and  upon  such  production,  in  either  of  the  ch 
aforesaid,  the  secretary  shall  make  an  entry  of  the  dedtti 
tion  in  the  said  register  of  transfers."  It  will  be  eoi 
tended,  that  on  the  production  of  the  probate  < 
the  will  the  secretary  is  bound  to  make  the  entry  in  tk 
register  of  transfers,  and  that  the  title  of  the  execaton  i 
thereby  complete,  and  that  they  are  enabled  to  dispose  oi 
the  shares  without  taking  any  further  steps.  The  e8eel| 
however,  of  the  statute  is  merely  this,  that  when  a  penoi 
possessed  of  shares  in  public  companies  in  Scotland  die^il 
his  will  is  proved  in  England,  it  is  not  necessary  fer  tin 
executors  to  prove  the  will  again  in  Scotland.  In  ScodtfJ 
wills  must  be  confirmed.  Before  the  passing  of  4  Geai 
c.  97,  this  took  place  in  commissary  Courts  which  iMii 
relics  of  the  old  ecclesiastical  Courts  which  existed  befo 
the  Reformation.  Since  the  passing  of  that  Act  coofini^ 
tion  takes  place  in  the  sherifis'  Courts.    In  England  pnM 


(a)  In  Scotland  an  execu- 
tor producing  a  will  by  which  he 
is  appointed  executor,  b  called 
an  executor  testamentary,  and 
the  will  a  testament  testamen- 
tary.    Where  there  is  no  will 


i4)pointing  an  ezeoutor,  ^0^ 
missaries,  on  the  i^plicatioi  ^ 
persons  interested,  i^ipoint  ^ 
executor  dative,  and  the  iaitti* 
ment  of  i^pointment  Is  the  te^' 
ment  dative. 
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k  an  exemplification  of  an  act  of  Court.  William  the 
Third  brought  firom  Holland  the  device  of  raising  a  revenue 
by  stamps,  and  probate  duty  was  levied  in  England  by 
affixing  a  stamp  on  the  exemplification.  In  Scotland  the 
vill  was  simply  confirmed  without  probate,  and  therefore 
Aere  were  no  means  of  affixing  a  stamp.  Probate  duty 
lai  introduced  into  Scotland  in  1804,  by  the  44  Geo.  3, 
c  98.  This  Act  was  amended  in  1808,  and  in  order  to 
adopt  the  practice  of  affixing  a  stamp,  the  statute  required 
diat  a  stamp  should  be  affixed  to  the  inventory.  By  the 
48  Gea  3,  c.  149,  s.  38,  it  is  enacted,  *^  that  every  person 
who,  as  executor,  &c,  shall  intromit  with  or  enter  upon  the 
poosession  or  management  of  any  personal  or  moveable  estate 
or  effects  in  Scotland  of  any  person  dying  after  the  10th 
clay  of  October,  1808,  shall,  on  or  before  disposing  of  or 
distributing  any  part  of  such  estate  or  efibcts,  or  uplifting 
ioy  debt  due  to  the  deceased,  and  at  all  events  within  six 
calendar  months  next  after  having  assumed  such  posses- 
9m  or  management,  in  whole  or  in  part,  and  before  any 
person  shall  be  confirmed  executor  testamentary  or  dative, 
txhibit  upon  oath  or  solemn  affirmation  in  the  proper 
commissary  Court  in  Scotland,  a  full  and  true  inventory, 
doij  stamped,  &c.,  of  all  the  personal  estate,  &c.,  distin- 
piiahing  what  shall  be  situated  in  Scotland,  and  what  else- 
'Aere,  together  with  any  testament,  &c.,  which  inventory, 
^gether  with  such  testament  or  other  writing,  if  any  such 
Acre  be,  shall  be  recorded  &c.,  and  in  case  any  person 
wby  required  to  exhibit  any  such  inventory  &c.  shall 
"^ect  or  refuse  so  to  do  &c.,  he  shall  be  charged,  &c., 
to  the  payment  of  double  the  amount  of  the  stamp 
«otj  which  would  have  been  payable  upon  such  invent- 
^  {ay  The  20th  section  of  the  8  &  9  Vict  c.  17,  does 
U)t  relieve  the  executor  firom  the  duty  of  exhibiting  the 
dventory  in  Scotland,  for  though  he  may  use  the  probate 

(a)  The  amount  is  now  mgulatcd  by  55  Geo.  3,  c.  184. 
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to  establish  his  tille,  as  soon  as  he  inlromits  with  the  shares 
he  is  bound  to  exhibit  an  inventory.  For  general  purposes 
personal  property  has  no  locality,  but  it  has  a  locality  for 
the  purposes  of  probate.  If  there  js  a  provincial  probate, 
that  operates  only  on  property  within  the  jurisdictioQ  d 
the  Court  which  granted  it  These  rulway  shares  wen 
personal  property  in  Scotland*  They  were  not  within  th 
jurisdiction  of  the  Court  which  granted  probate  in  EngliDd 
The  legislature  has  relieved  executors  from  the  oUigatioi 
of  proving  the  will  again  in  Scotland,  but  the  executor  ii 
Scotland  has  another  duty,  he  is  bound  to  exhibit  an  io 
ventory,  which  is  a  collateral  act  which  the  legislature  hi 
directed  to  be  done  for  fiscal  purposes.  It  may  be  arguo 
that  the  probate  duty  paid  in  the  province  of  York  covet 
the  value  of  these  shares,  but  property  locally  situated  h 
Scotland  is  not  assessable  to  probate  duty  in  Eoglaod 
The  probate  duty  in  England  is  payable  only  on  propeit] 
within  the  jurisdiction  of  the  Courts  granting  such  probtte 
If  the  executors  have  paid  probate  duty  on  property  not  ii 
England,  they  will  get  it  back;  it  must  therefore  be  takei 
that  the  duty  which  was  here  paid  was  paid  on  property  ii 
England.  The  mode  of  obtaining  confirmation  b;  « 
executor  appointed  by  will,  is  to  produce  before  the  sherifi 
Court  the  testament  which  contains  the  nomination,  will 
a  full  inventory  seen  and  confirmed,  and  the  sheriff! 
authority  is  granted  by  decree  of  confirmation.  Confr 
mation  is  necessary  as  an  active  title,  t.  e.,  to  enable  th 
executor  to  receive  and  distribute  the  moveable  estate: 
Bell's  Principles  of  the  Law  of  Scotland,  ss.  1892, 189i 
The  20th  section  of  the  8  &  9  Vict.  c.  17,  makes  it  on- 
necessary  for  an  executor  to  obtain  confirmation  in  ScotUw 
for  the  purpose  of  getting  shares  transferred  into  his  own 
name.  It  saves  an  executor,  who  has  proved  a  will  hcrti 
from  the  expence  of  taking  down  the  original  will  in  th< 
custody  of  an  officer  before  the  sheriff's  Court,  and  enables 
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m  to  get  a  transfer  of  the  shares  without  that  expense,  but 
has  no  further  effect 

Mamsty  for  the  defendant — It  is  admitted  that  before  the 

iflUDg  of  8  &  9  Vict,  c  17,  s.  20,  confirmation  would  have 

leen  necessary.    The  object  of  the  clause  was  to  render  less 

lomplicated  the  steps  which  the  executors  of  testators,  who 

lied  in  England  possessed  of  shares  in  Scottish  companies, 

me  obliged  to  take  in  order  to  entitle  them  to  such  shares. 

Por  that  purpose  it  enables  executors  to  acquire  a  title  to 

the  shares  by  acts  done  in  this  country.     They  may  there- 

bie  pay  probate  duty  here.     The  duty  has  in  fact  been 

piid  in  the  province  of  York. '  Probate  was  taken  in  York 

Ibr  an  amount  under  100,000/. ;  it  is  found  that  the  value  of 

die  testator's  other  property  in  the  province  of  York  was 

M>23U,  and  that  the  value  of  these  shares  was  under  6000L 

PoBoci,  C.  B. — If  your  view  is  right  where  should  the 

loty  be  paid,  in  England,  in  Canterbury  or  York?     2%e 

ittoney  General — It  is  well  settled  that  legacy  duty  is  paid 

locording  to  the  domicile  of  the  testator,  and  probate  duty 

wording   to   the  situs  of   the    property:    TTie  Attorney 

^itxeral  v.  Dim<md{a\  The  Attorney  General 'v.  Bouwens  (6), 

h  re  Ewin  {c).     Pbllock,  C.  B.— The  8  &  9  Vict  c.  17, 

I*  iO,  enables  the  executor  of  a  person  entitled  to  shares 

D  Scotland  to  prove  that  he  is  the  person  entitled  to  them 

n  an  English  Court.     Suppose  a  person  possessed  of  such 

lives  died  leaving  a  small  property  in  England,  and  his 

ixecQtor  obtained  probate  here,  he  would  be  entitled,  on 

iv^oction  of  that  probate,  to  have  his  name  put  on  the 

'Agister  of  shareholders;   but  there  is  nothing  to  compel 

^  to  reveal  that  he   had  property  in   Railway   Com- 

^oies  in  Scotland,  or  to  subject  him  to  penalties  if  he 

id  not  pay  probate  duty  here  upon  it]     The  20th  section 

(a)  1  C.  &  J.  3^.  (b)  4  M.  &  W.  171,  per  Ld.  Abinger. 

(c)  1  C.  &  J.  151. 
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al%k^  Ykt.  c  17,  mafca  cbe  ibns  to  wUdi  it 
property  *  flv  aid  o.  w  Hiiifi  o£  which,  die  pcobtfe  is  tiBi j 
oar*  vidua  die  m^iniit  of  Aok  voids  m  die  55  Gcoil 
c;  IM,  sehcdnfe.     [Aflbei,  C  K— Where  do  joo  i^ 
die  property  is  looDysOHCer     ByaecdooTdie 
vere  OMde  pnmuwi  prapezty,  boC  it  is  nol  and 

FMmUt  dier  «e  pczsaHl  cstatte  vfaere  die  cerdfictteBOi^ 

^        ^         > 

dtfciBiosBT.in  die  lautiuLe  of  York.    It  iBomdidieflMi 
as  if  aoMn  £ed  in  Ellwand  kmngaboodgmnby  ft] 
in  SeolIaDd.     In  aodh  oae  die  bond  voold  drav  toil i 
debt  vfaich  vooU  be  bomnn  nntahflr  in  Fngfamd,    [J 
By — ^li  diere  any  anthority  far  that  poaition? 
C.  B. — ^The  doctrine  as  to  the  locali^  of  a  bood 
applies  vhere  the  debtor  resides  in  this  country, 
due  from  fcjteigueis  are  not  the  solject  of  probate  in 
country. — The  Aitarmeg  Gmmd  refared  to  The 
G€nmiIw.Bape(a),  and  I%e  Aitarmey  Gtmeralr.  Bemwm  (i>] 
The  Attarmey  Gemaral  voold  scarcely  gire  op  the  daim 
the  Crown  to  all  debts  due  to  persons  here  from 
residing    abroad.      [PoOodk,  C.  R — ^That  may  be  so 
dividends  on  such  debts  are  payable  here.] 


7^  AUonuy  General,  in  reply. — ^The  chief  oflSces  of  tiMi 
railways  are  in  Scodand,  and  therefore  the  shares  in  qaesdoB 
are  personal  property  in  Scotland:  Smiih  y.  5lb^M{4 
That  being  so,  the  duty  is  payable  in  Scodand.  The  20th  sso- 
tioD  of  the  8  &  9  Vict  c  17,  does  not  repeal  the  48  Geo.  3^ 
c  149,  8.  38.  It  merely  puts  the  English  probate  in  thepisfii 
of  the  Scotch  confirmadon.  But  the  duty  is  a  matter  iods* 
pendent  of  the  confirmation.  As  soon  as  the  executor  intio* 
mits  with  the  property,  he  must  exhibit  the  inventory  and  JfJ 
the  duty.  Unless  the  48  Gea  3,  c.  149,  s.  38,  is  repealed  tf 
the  8  &  9  Vict,  c  17,  s.  20,  the  duty  remains  pajabk 


(a)  1  C.  M.  &  R.  580. 

(b)  4  M.  &  W.  171.  Per  Lord 


Abinger,  lb.  192. 
(e)  2  Will.  Ch.  Ca.  les. 
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object  of  that  section  is,  that  the  will  may  be  proved 
Cngland,  leaving  the  duty  to  be  paid  in  Scotland  as 
re.  It  is  impossible  tor  an  executor  to  pay  in  England 
probate  duty  on  this  property  which  is  in  law  situate 
:x>dand«  The  two  enactments  are  wholly  parallel,  and 
ot  interfere  with  each  other. 


1867. 

Attorhbt 
Gbvbilaxi 

V, 
HlOQIVS. 


>LLOCK,  C.  6. — ^I  am  of  opinion  that  the  Crown  is 
led  to  our  judgment  The  question  turns  upon  what 
e  effect  of  the  20th  section  of  the  8  &  9  Vict.  c.  17. 

Act  is  **  an  Act  for  consolidating  certain  provisions 
ly  inserted  in  acts  of  parliament  with  respect  to 
tanies  incorporated  for  carrying  on  undertakings  of 
blic  nature  in  Scotland;"  and  certainly  it  would  be 
^  if  in  an  Act  of  that  description  there  was  found 
use  which  changed  the  mode  of  administration  of  a 
[o  class  of  property  in  Scotland.  Mr.  Manisty  says 
the  effect  of  the  20th  section  is  to  make  all  property 

which  this  Act  was  intended  to  operate,  effects  in 
md,  and  that  it  becomes  for  the  purpose  of  probate 
•  property  in  England  or  property  in  Scotland,  without 
provision  whatever  to  secure  the  rights  of  the  Crown 
spect  of  the  public  revenue.  It  is  suggested  that  we 
o  perform  a  sort  of  ancillary  part,  as  if  we  were 
bers  of  the  legislature,  and  are  to  supply  all  that 
be  necessary  to  give  effect  to  this  construction  of  the 
But  we  cannot  do  so.  We  must  treat  this  act  of 
unent  as  providing  for  that  which  is  found  in  it  and 
iDg  more.  It  is  intended  to  relieve  persons  who  take 
probate  in  England  from  the  necessity  of  also  proving 
rill  in  Scotland,  if  there  is  no  other  personal  property 
otland,  except  shares  in  such  undertakings  as  the  Act 
s  to.  The  proof  may  be  either  in  Scotland  or  in 
md ;  and  the  question  is,  whether  the  party  is  not  still 
I,  under  the  38th  section  of  the  48  Geo.  3,  c.  149,  to 
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exhibit  an  inventory  and  give  to  the  Crown  the  benefit  0 
the  stamp  which  is  to  be  impressed  opon  it  I  tUid 
that  he  is.  In  this  case^  if  we  put  together  the  do^  01 
the  York  probate  and  the  duty  on  the  Canterbmy  probMe 
there  is  enough  to  cover  the  whole  of  the  Scotdi  propoQ 
But  that  might  not  have  been  the  case.  The  probate  dot 
is  not  made  precisely  a  duty  for  every  pound ;  but  it  pn 
ceeds  by  stages,  like  many  other  matters  of  reveniM^  1 
for  instance  the  stamps  upon  bonds,  bills  of  exdittfi 
conveyances,  and  other  instruments.  Hero  it  is  said  tb 
the  duty  has  been  paid,  because,  if  the  parties  were  aUove 
to  include  it  in  the  English  probate,  the  Toik  praU 
would  cover  it,  since,  adding  the  value  of  the  shares  totk 
York  property,  the  whole  would  not  have  been  more  thi 
100,000JL  If  probate  were  taken  out  in  the  provmcK 
Canterbury  for  under  100,000JL,  there  being  but  WjlfA 
and  a  few  odd  pounds  in  Canterbury,  the  executor  mi 
not  be  entitled  to  take  6ut  probate  in  York  without  jufiti 
the  duty  on  personal  property  in  the  province  of  Yoik,ifi 
happened  that  the  York  property  would  be  covered  bj  A 
duty  on  the  Canterbury  probate.  The  same  rule  a^ 
here.  The  property  in  Scotland  must  pay  its  duty  thtf 
the  property  in  York  must  pay  its  duty  in  York,  and  A 
property  in  Canterbury  must  pay  its  duty  in  Canteita] 
The  duty,  therefore,  has  not  been  paid  hero.  The  8  ft  9  Viel 
c.  17,  s.  20,  was  really  intended  to  give  facility  to  tranafarlb 
shares  at  the  office  where  the  shares  are  to  be  transfiaid 
and  it  was  not  intended  to  have  the  slightest  eflfect  if> 
either  the  payment  of  the  duty,  or  the  exhibitiiif  A 
inventory,  or  to  touch  the  revenue  in  any  way. 


Martin,  6. — At  first  I  had  considerable  doubt  dboa 
this  case,  but  the  argument  of  the  Attorney  GmteNi^ 
perfectly  satisfied  me.  Two  points  were  made  bj  1^ 
Manuty ;  the  first  was  that  the  shares  were  bona  tudltiS^ 
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^re.    I  apprehend  that  he  has  entirely  failed  in  that,  and 
tbat  they  are  not     It  is  clear  that  by  the  19th  section 
of  the  8  &  9  Vict  c.  17,  the  evidence  of  title  to  these  shares 
ii  the  regbter  of  shareholders,  and  that  being  in  Scotland 
du8  property  is  located  in  Scotland ;  and  considering  that 
du8  act  of  parliament  was  passed  in  the  year  1845,  which 
k  eleven  years  after  the  decision  of  The  Attorney  General  v. 
Bepe  (a),  I  have  no  doubt  it  was  framed  upon  the  basis 
that  the  law  as  there  laid  down  was  the  acknowledged 
kw.  Hie  probate  does  not  a£fect  personal  property  located 
oot  of  England,  and  the  probate  duty  does  not  attach 
npoD  such  property.    Then  comes  the  question,  what  is  the 
troe  construction  of  the  20th  section  of  this  act  of  parlia- 
ment?    A  Scotch  will  of  personalty  is  analogous  to  an 
Eoglish  will  of  realty,  over  which  a  probate  court  has  no 
jniidiction.     The  will  of  itself  confers  the  title  on  the 
deiieee.    The  20th  section  enacts,  that  upon  the  produc- 
tion of  the  testament  testamentary,  the  secretary  of  the 
Compflny  shall  make  an  entry  in  the  register  of  transfers, 
tint  the  person  who  is  entitled  under   that   testament 
teitaiDentary  is  the  owner  of  these  shares,  and  that  the 
production  of  the  probate  of  the  will  in   England  shall 
htfe  the  same  efiect     This  section  therefore  does  nothing 
Bore  than  dispense  with  the  necessity  of.  producing  the 
original  will,  and  render  it  suflBcient  to  produce  the  English 
pbbate  to  the  secretary  of  the  Company ;  and  the  object 
VIS  to  prevent  the  trouble  and  inconvenience  of  taking 
dte  original  will  into  Scotland  where,  if  the  testament 
testamentary  was  required  to  be  produced,  it  would  be 
incambent  to  produce  the  will  itself.     Therefore  it  gave  to 
Ae  production  of  the  English  probate  the  same  effect  as  to 
diat  of  the  testament  testamentary.    That  being  so,  it  seems 
perfectly  obvious  on  looking  at  the  38th  section  of  the 

(a)  1  C.  M.  &  R.  580. 
▼OL.  II. — N.  8L  A  A 


351 

1867. 

Attormet 
Gbhiral 

9, 

HiaoiHS. 


3.i2 


EXCHEQCEB  BKFOBT8. 


1867. 

ATTOmVXT 

GxusmAi. 

9. 

HioaiM. 


46  Gea  3,  c.  149,  that  the  inv^itory  on  which  the  b 
to  be  impre^ed  is  a  wholly  independeDt  matter;  am! 
a  person  claiming  under  a  Scotch  will,  or  under  a  t» 
testamentary,  produces  it  to  the  secretary  of  the 
Company  immediately  after  the  testator^s  death,  it  t 
obligatory  upon  him,  within  six  months  (and  perhapi 
for  probably  the  procuring  the  name  of  the  ezecub 
put  on  the  registry  would  be  intermeddling  or  intro 
with  the  proper^  in  Scotland),  to  exhibit  an  ini 
and  to  pay  the  duty  upon  it  I  think  that  this  is  1 
construction  of  the  acts  of  parliament,  and  that  tl 
section  of  the  8  &  9  Vict.  c.  17  puts  persons  wl 
obtained  probate  in  England  upon  the  same  fix 
executors  acting  on  a  testament  testamentary  in  Sc 
and  that  the  duty  is  payable  in  Scotland,  and  the 
Uuy  must  be  exhibited  in  the  proper  Commissar] 
there. 


Watson,  B. — I  am  of  opinion,  that  the  Crown  is 
to  judgment  I  confess  I  never  had  any  doubt  uj 
point  By  the  38th  section  of  the  48  Geo.  3,  c  1 
inventory  must  be  exhibited  upon  the  intromitting 
entering  upon  the  possession  or  management  of  th 
or  effects  in  Scotland,  or  at  all  events  within  six 
after  the  executor  taking  upon  himself  the  settlemei 
management  of  the  estate;  and  this  information  is 
filing  an  inventory  within  the  six  months.  The 
verdict  finds  that  probate  has  been  obtained  in  £ 
and  probate  duty  paid  here.  The  mode  in  whidi 
duty  is  collected  in  Scotland  is,  not  by  a  probate  gp 
Scotland  or  any  proceeding  analogous  to  a  probate^ 
inventory  is  required  to  be  filed,  stating  the  amoun 
property,  upon  which  the  duty  is  to  be  calculated  ai 
Now,  inasmuch  as  it  would  be  necessary,  in  translen 
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f  after  the  death  of  the  shareholder^  to  produce  the 
icotland  and  give  other  evidence  to  the  railway  Com- 
liis  enactment  is  made  by  the  20th  section  of  8  &  9 
17 : — "  The  probate  of  the  will,  or  the  letters  of 
tnition,  or  an  official  extract  therefroro,  obtained 
ly  Prerogative  Court  if  granted  in  England,  or  a 
lit  testamentary,  or  a  testament  dative  if  ezpede  in 
1,  or  an  official  extract  thereof,  shall  together  with 
^laration  be  produced  to  the  secretary;  and  upon 
oduction  in  either  of  the  cases  aforesaid  the  secre- 
dl  make  an  entry  of  the  declaration  in  the  said 

of  transfers."  Now,  supposing  there  had  been 
Me  in  England,  in  what  mode  would  the  transfer 
ken  place  ?  The  shares  would  have  been  transferred 
production  in  Scotland  of  the  testament  testament- 
I  the  declaration.  The  section  in  question,  in  order 
rent  the  inconvenience  of  bringing  a  will  from 
i  to  pass  a  few  shares  in  Scotland,  provides,  that  the 

when  produced  with  the  proper  declaration,  shall 
evidence  upon  which  the  transfer  is  to  take  place, 
thing  more.  By  the  acts  of  parliament  regulating 
I  duty,  it  is  simply  payable  upon  the  property  situate 
the  province  or  diocese  wherein  the  probate  is 
L  The  power  of  the  ordinary  is  not  with  respect  to 
ion,  but  with  respect  to  the  goods — he  does  not  grant 

with  respect  to  the  individual,  but  with  respect  to 
ds  within  the  diocese  or  province.  The  Act  does 
vide  that  these  shares  are  to  have  their  situs  in  Can- 
,  although  the  railway  is  in  Scotland ;  therefore,  its 
g  is  simply  this,  if  a  testator  has  bona  notabilia  in 
d,  and  the  executors  obtain  probate  in  England,  that 
iroduced  shall  be  evidence  to  satisfy  the  secretary, 
I  which  he  is  to  make  the  transfer.  It  was  not 
id  in  any  way  to  abrogate  the  force  and  effect  of  the 
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act  of  parliameDt  on  which  the  Crown  ooUects  the  dotj  in 
Scotland.  Nay,  more,  if  the  testator  had  no  pfoper^fia 
England,  and  these  shares  in  Scotland  were  all  the  propoQ 
he  possessed  in  the  world,  the  ordinary  would  have  had  no 
jurisdiction.  The  intention  was  merely  to  fisunlitate  the 
mode  of  transferring  the  shares  in  Scotland,  and  fiir  tbl 
reason,  I  think  that  the  right  to  have  the  mventoiy  exhibited 
in  Scotland  still  remains,  and  therefore  the  Crown  is  entitled 
to  our  judgment 

Judgmenl  for  the  CrowD. 


This  Court  will 
grtnt  a  rale 
calling  on  a 
committiiig 
magbtrate  to 
shew  caoM 
why  a  writ  of 
baMasoorpoa 
ilioaldiiot 
iKiM  to  bring 
np  a  prttoncTy 
Inoraer  that 
the  Talidity  of 
tka  warrant  of 
oonnntnont 
may  badit- 
cnnadon 
•bawinf 


Ex  PARTS  Cross. 

HuDDLESTON  moved  fbra  rule  calling  upon  Tbotf 
Bent  Esq.,  (the  committing  magistrate)  to  shew  cause  vlij 
a  writ  of  habeas  corpus  should  not  issue  directed  to  th 
keeper  of  the  house  of  correction  at  Derby,  commandiog 
him  to  have  the  body  of  the  said  Thomas  Croes  and  the 
original  warrant  of  commitment  of  the  said  Thomas  Cto> 
before  this  Court  on  a  day  to  be  named. 

In  support  of  the  application  it  was  stated  that  a  mvxd 
habeas  corpus  had  been  preriously  obtained,  which  the 
gaoler  had  refused  to  obey,  on  the  ground  that  he  had  not 
received  the  expences  of  the  conveyance  of  the  prisootfto 
Westminster  {a\  under  the  statute,  and  it  was  urged  that  the 
validity  of  the  commitment  might  be  discussed  on  shewif 
cause ;  and  the  case  of  In  rt  EUzabeth  James  (b)  tdeoA 
to.  [PoUoek,  C.  a— In  the  case  of  Ex  parte  JfoHte  (^) 
my  brother  Paitestm  was  informed  by  one  of  the  dBctB^^ 
the  Ciown  Office  that  it  was  never  the  practice  to  wihv 

(«)  31  Car.  S,  c  S, «.  2.  (»)7£sdLM. 

(c)  9  DowL  194. 
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the  neceasity  of  a  party's  appearing  before  the  Court  on  a 
habeas  oorpusy  where  the  validity  of  a  commitment  is  to  be 
diacuflsedy  and  though  he  regretted  that  the  defendant 
ihoDld  be  put  to  the  ezpence  of  a  habeas  corpus,  he  said 
that  he  could  not  alter  the  practice  in  that  particular. 
Howerer,  we  have  adopted  a  different  practice.  It  is  very 
much  in  ease  of  a  poor  roan  who  thinks  he  has  a  right 
to  be  discharged,  if  the  expences  which  would  be  incurred 
in  causing  him  to  be  brought  up  under  a  habeas  corpus 
under  31  Car.  2,  c.  2,  s.  2,  can  be  saved  to  him  (a).] 

Rule  accordingly. 


The  original  warrant  of  commitment  bore  date  the  4th 
of  May;  but  it  appeared  that  on  the  21st  of  May  an 
mended  warrant  of  commitment  had  been  lodged  with 
the  gaoler,  which  was  unobjectionable. 

C.  G.  Merewether  now  shewed  cause  upon  these  grounds 
CO  behalf  of  the  magistrate. 

Huddksion  argued  in  support  of  the  rule,  and  referred 
tp  Clumey  v.  Payne  (6). 


1857. 

EXPABTI 

Ckom. 


CuBiAM. — The  rule  must  be  discharged.     The  ci 
Queen  v.  Richardt{c)  is  a  conclusive  authority. 

Rule  discharged. 


(•)  In  Chittj'8  General  Frac- 
^  Yd.  1,  p.  693,  it  ifl  said : 
*Ae  ooone  fonnerlj  was  to 
hring  up  the  party  into  Court  in 
*11  cues  iKmerer  great  the  dis- 
^■aoe;  but  of  late,  where  the 
^Wt  thinks  fit,  upon  baring 
'SdaTits  of  povertj  or  inabilitj 
^  trtTel,  thej  will  grant  a  rule 
^  ihew  cause  and  decide  upon 


motion  whether  the  party  shall 
be*  discharged  or  bailed,  and  if 
the  latter,  will  direct  the  bail  to 
be  taken  before  a  magistrate  in 
the  neighbourhood :  Rexy,J<me9^ 
\  B.  &  Aid.  209 ;  lUx  ▼.  Massey, 
6  M.  &  SeL  108. 

(b)  1  Q.  B.  712. 

(c)  5  Q.  B.  926. 


EXCHEQUER  REPORTS. 


Jvne9.  COLLETT   V.   F08TER. 

TretpMs  for  IRESPASS.— The  declaration  stated  that  the  defendinl 

false  imprison-  ,          1  •  »ur 

ment    Pleas:  assaulted,   arrested,    imprisoned  and    beat    the  plaintiB, 

jurtilSJti^*"  whereby  the  plaintiff  was  injured  in  credit  and  reputidon, 

under  a  ca.  sa.  . 

—Replication,  AQO  put  to  expense. 

-muh?***  Pleas.— First :  Not  guUty— Secondly :  Justification  unfa 

Sfwularf*  ^  ^^^  ^^  ^^  ^^»  '°  *^  action  in  which  the  now  defeDdant 

obtained,  and  ^as  plaintiff. 

■et  aside  for  ^ 

irregularitj.  Replication  to  the  second  plea. — TTiat  the  ca.  sa.  w« 

It  was  proTed  *^                   ,                                       .  :■     *            i_  •           1    ••- 

at  tbe  trial  that  irreffularly  obtained  and  was  set  aside  for  such  irregaUairf. 

ha^^been  At  the  trial  before  Martin^  B.,  at  the  Middlesex  atdnp 

•ninsttbe  ^^^  last   Term,  it  appeared  that    the   defendant   had 

ilSjJJSit'^  '™t  SOL  to  the  plaintiff  and  a  Mrs.  Baas,  payable  bj 

SrjSin^  instalments  of  4L  a  month,  for  which  they  had  giren  a 

the  defendant  warrant  of  attorney  to  enter  up  judgment  for  60t    Seine 

PJ2^»*of»  instalments    being    due     amounting    to    181,   judgment 

nents'ofwbich  vras  sicned   for  the  sum  of  60iL,   and  on   the  26th  of 

Ices  than  *^<V. 

vervdue.  the  February  a  ca.  sa.  issued,  indorsed  to  levy  21L  lOt.,  mm 

attwneT  which  the  plaintiff  was  arrested  and  carried  to  Whitecros 

^J^[^^  ^  Street  Prison.     Mrs.  Bass  sUted  that  she  had  paid  a  sum 

arwft^i  ttwkr  ^^f  g/^  l^aTing  12i  Only  due,  and  that  she  wrote  to  die  de- 

"f*?fj  ^^  fendant  to  inform  her  that  Lewis  her  attorney  had  wiUbilj 

Wry  *l,\  KV  "^                          ' 

TWMmUat  or  by  mistake  caused  the  plaintiff  to  be  arrested    TV 

w^>nM^tkii  defendant   wrote    the    foUowioff   lener  in   aDsw^.-^**!* 

tW^Ubfetdr  ^ 

WiWs  i^plT   to    TOUT  lener,   I  be«   to  sav    that   I  have  leea 

any«i«^  bta  '^« 

vvTMs  «w  Mr.  Levis,  and  your  oufie  of  oompUnt  arises  fimn  mil' 

kk^  >>iM^  ia 

tW«vraxt  .>f  tnww^.  «;v«r  a  Voir  s  m 
W  Wr  MtWr^ri.     TV  «T«  «w  a.^i(rw«»  ^ 
W"  T>ffiU-«tMtt  «w  fcvml — :>v«wtt£-Y«  t^a:  tV 
Ww  atftiTMifv  «  iflaipevf^T  c^may  ^  MsidT  i 
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understanding  the,  business  arrangements.  Mr.  Lewis  had 
always  been  ready  to  allow  the  6/.,  but  the  understanding 
was  that  such  allowanced  should  not  occur  until  Mr.  Butler's 
biU  for  12/.,  which  is  now  dishonoured,  had  been  paid ; 
bot  to  save  Mr.  CoUett  any  trouble,  Mr.  Lewis  has 
instructed  the  attorney  to  allow  the  supposed  owercharge." 
On  affidarits  shewing  that  in  fiu:t  207.  was  not  due  to  the 
defisndant,  on  the  14th  of  March  an  ord^r  was  made 
bj  Cckridge^  J.,  setting  aside  the  ca.  sa.  on  that  ground, 
tnd  the  plaintiff  was  discharged  from  prison. 

At  the  close  of  the  plaintiff's  case,  the  defendant's  Counsel 
uged  that  the  defendant  had  not  herself  committed  any 
iOegal  act,  and  that  she  was  not  liable  for  an  illegal  act  done 
bj  her  attorney  unless  it  was  shewn  that  she  expressly 
ttithoiized  it  Tie  learned  Judge  told  the  jury  that  in  his 
opinioD  the  imprisonment  was  illegal,  and  that  the  {rfaintiff 
WIS  entitled  to  damages,  but  be  left  it  to  them  to  say 
whether  upon  the  eridence  they  thought  that  the  defendant 
had  authorized  the  arrest  The  jury  found  a  verdict  for 
the  pldntiff. 

Hawkins,  in  the  present  terra,  obtained  a  rule  to  shew 
cause  why  a  new  trial  should  not  be  had,  on  the  ground 
that  the  learned  Judge  misdirected  the  jury  on  the  plea  of 
not  guilty,  in  tellmg  them  that  there  was  evidence  of  the 
liability  of  the  defendant  and  also  in  directing  them  that 
the  arrest  under  the  circumstances  afforded  a  ground  of 
action ;  that  the  ca.  sa.  was  not  irregular  but  simply  erro- 
neous, and  that  the  learned  Judge  ought  to  have  directed 
the  jury  that  an  arrest  under  it  afforded  no  ground  of 
action,  and  that  the  verdict  was  against  the  evidence. 

Shee,  Seijt.,  and  Unthank  now  shewed  cause. — First:  as 
to  the  plea  of  not  guilty.  The  letter  of  the  defendant  was 
evidence  that  the  client  was  cognizant  of  all  that  was  done. 
But   if  that  were   not  so,   a  client  is  answerable    for   the 
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act  of  his  attorney  as  if  it  were  his  own.  It  makeg  no 
difference  that  the  ca.  sa.  was  illegal :  Barker  ▼.  Bralum(a). 
[Pdloek,  C.  B.— A  man  who  employs  an  attorney  toict 
for  him  in  a  cause  in  one  of  the  superior  Coorta^  emploji 
him  to  represent  him  in  eveiy  stage  of  the  caose.  Whit 
the  attorney  does  is  the  act  of  the  dient.]  Jarmm  f. 
Hooper  {b)  is  an  authority  to  that  effect  [Bramwdlf  &— 
This  is  not  the  case  of  a  thing  which  might  have  been 
done  but  was  done  irregularly ;  it  was  an  act  wholly  ilkgd. 
Can  a  dient,  who  gave  no  instructions  to  an  attomej  to 
do  such  an  act,  be  rendered  liable  for  it?] — Seoondlji 
the  replication  was  proved  and  is  a  good  answer  to 
the  plea.  It  is  well  established,  that  if  a  writ  is  Kt 
aside  on  the  ground  of  irregularity  it  is  the  same  as  if  it 
bad  never  existed:  Prentiee  v.  Harrison  (c).  It  is  not 
necessary  to  consider  whether  that  case  was  rightly  dedded; 
and  whether  it  is  not  enough  to  shew  that  the  writ  has  been 
set  aside  by  a  Judge's  order,  in  order  to  sustain  the  vepE* 
cation.  Here  it  appears  that  the  ca.  sa.  was  set  aside  on 
the  ground  that  20/.  was  not  due.  That  was  an  irregolaritf 
only :  Blew  v.  Steinau  {dy  It  cannot  be  said  that  this  writ 
was  set  aside  on  the  ground  of  error.  There  is  no  eiror 
on  the  record;  the  writ  was  regular  and  followed  the 
judgment,  and  the  indorsement  was  not  erroneous  hot 
irregular;  E.  Hil.  T.  1863,  r.  76. 

HawkbUf  in  support  of  the  rule. — The  arrest  in  the 
present  case  was  illegal,  not  irregular.  [MarUn^  B. — WoqU 
the  action  have  been  sustainable  if  the  writ  had  not  been 
set  aside.]  The  attorney,  and  not  the  client,  is  the  putf 
liable  for  an  act  of  this  sort  It  will  not  be  found  in  ioj 
of  the  cases,  that  the  dient  has  been  held  liable  for  sett 
done  by  the  attorney  under  process  which  was  whdly  lA 

(a)  2  W.  Bl.  866.  (c)  4  Q.  B.  852. 

(ft)  6  Man.  k  G.  827.  (d)  11  Exch.  440. 
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V. 

FOSTEE. 


Hk  7  &  8  VicU  c.  96,  8.  57,  forbids  the  issuing  of  a  ca.  sa.       i857. 

ifOD  any  jndgnient  in  any  action  for  the  recovery  of  any      q^^^^ 

iAi  where  the  sam  recovered  shall  not  exceed  20L    The 

act  of  the  attorney  is  similar  to  that  of  a  servant  who,  while 

dririDg  hb  master's  coach,  of  his  own  accord  strikes  a  person 

iridi  his  whip;  for.  that  the  master  would  clearly  not  be  liable . 

The  general  rule  is,  that  a  principal  is  not  liable  in  trespass 

ftr  the  act  of  his  agent,  unless  he  authorized  it  beforehand  or 

flibeqaently  ocmsented  to  it,  with  knowledge  of  what  had 

leen  done.    Accordingly  in  Freeman  v.  Basher  (a),  in  an 

action  of  trespass  against  a  landlord,  where  it  appeared  that 

hft  gave  a  broker  a  warrant  to  distrain  for  rent,  and  the 

Inker  took  away  and  sold  a  fixture  and  paid  the  proceeds 

to  the  defendant,  who  received  them  without  inquiry,  but 

iridmit  knowing  that  anything  irregular  had  been  done,  it 

hdd  that  the  action  was  not  sustainable.     [^Unthank, — 

a  debt  payable  by  instalments;  therefore  the 

must  have  taken  his  instructions  firom  his  client 

I  to  the  sums  paid.] 

ToLUOCK,  C.  B.,  now  said. — We  are  of  opinion  that  the 
a  new  trial,  must  be  discharged.  The  action  was 
the  client  for  misconduct  in  a  suit  by  the  attorney. 
The  case  of  Barker  v.  Braham  (b)  is  directly  in  point ; 
^nd  if  I  were  disposed  to  difier  from  the  principle  there 
l^d  down,  I  should  still  feel  myself  bound  by  that 
decision.  I  think  there  is  a  great  distinction  between 
^aiploying  an  attorney  who  represents  the  parties  in 
^  suit,  and  employing  a  contractor  to  do  work,  such  as 
^HuUing  a  house.  In  the  latter  case,  the  employer  is  not 
fiable  for  the  acts  of  the  contractor :  the  contractor  is  respon- 
sible and  the  employer  is  not;  but  it  certainly  has  always  been 
l^dd,  and  I  am  not  aware  that  in  any  text  book  or  in  any  case 
^kere  will  be  found  a  single  exception  to  the  rule,  that  a 
(«)  13  Q.  B.  780.  (b)  2  AV.  Bl.  866. 
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1867.        person  is  liable  for  the  acts  of  his  attorney  in  the  conduct  of 
y^'"^^      a  suit  at  law  brought  under  his  authority.    He  p?ei  to  tk 
V.  attorney  the  right  to  represent  him,  and  he  is  respoofibk 

for  whatever  the  attorney  does.  Such  is  the  law,  and  we 
are  not  competent  to  change  it.  Were  it  otherwise,  the 
letter  which  has  been  referred  to  clearly  shews  that  dn 
defendant  knew  what  her  attorney  was  doing,  that  die  lei 
him  to  follow  his  own  course,  and  that  the  conduct  of 
the  attorney  was  very  much  governed  by  communicitiiiB 
with  her  personally.  That  would  make  the  defendnt 
liable  (apart  from  the  question  of  law)  in  point  of  fi^t 

Mabtin,  B. — I  am  of  the  same  opinion.  I  believe  it  hi 
been  long  settled,  that  when  a  defendant  has  been  arreskl 
under  a  writ  of  ca.  sa.,  which  is  afterwards  set  arid^  tk 
sheriff  can  justify  under  the  writ,  but  the  plaintiff  in  tk 
suit  is  responsible  in  trespass.  I  always  thou{^  tkt 
Barker  v.  Braham  (a)  had  settled  that  point,  and  I  m 
prepared  to  have  told  the  jury  at  the  trial  that  the  defandp 
ant  was  liable  upon  that  ground.  But  then  there  was  die 
defendant's  letter,  and  I  thought  it  better  to  ask  the  j«; 
whether  they  did  not  think  that  the  defendant  bad  andM* 
rized  the  issuing  of  the  writ.  A  client  is  responsible  far  i 
writ  issued  on  his  behalf  by  his  attorney.  To  make  i 
distinction  between  writs  set  aside  on  the  ground  of  irrep* 
larity  and  on  the  ground  of  their  not  being  warranted  b] 
the  statute  referred  to,  would  introduce  diflBcolliei 
K  the  writ  issued  in  course  of  law,  and  was  set  aside^  1 
should  be  prepared  to  hold  the  client  liable.  Hcrelbi 
writ  was  set  aside  by  an  order  of  my  brother  Cokriig^l^ 
whether  he  was  wrong  or  right,  is  a  matter  with  whkh  Ai 
Judge  at  Nisi  prius  has  no  concern.  All  that  he  has  to  do 
is,  to  see  that  the  Judge  had  authority  to  act.     Once  ^ 

(a)  2  W.  Bl.  866. 
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ide,  the  operation  of  the  writ  for  the  protection  of  the         1857. 
ixty  b  at  an  end. 


Bramwbll,  B. — I  concur  with  the  rest  of  the  Court, 
hoDgh  not  without  some  misgiving.  Upon  the  question 
a  to  the  replication,  I  am  inclined  to  think  the  material 
point  is,  whether  the  writ  was  set  aside  or  not  As  to 
the  case  of  Prentice  v.  Harrison  (a),  there  may  be  some 
doubt  whether  the  rule  there  laid  down  is  correct*  It 
ippears  to  me  that  the  effect  of  this  replication  is  to 
tmene  the  writ,  by  shewing  that  it  was  quashed  and 
umolled  by  the  Court  from  which  it  issued.  As  to  the 
queidon  upon  the  plea  of  not  guilty,  the  plaintiff  proved 
4it  a  writ  issued  in  a  suit  in  which  the  defendant  was  a 
pir^i  and  that  the  deftndant^s  att(Mney  issued  it  Then  the 
VMion  arises,  is  the  client  liable  for  an  act  of  the  attorney 
wbioh  he  was  not  authorized  by  law  to  do?  I  cannot 
fttinguish  this  case  in  pripciple  from  Freeman  v.  Roiher  (i). 
Tbe  cUent  may  be  liable  if  the  attorney  act  inadvertently 
v^gDorantly.  K  a  fi«  fru  is  s^t  aside  as  being  merely  irre« 
gokr  the  client  is  doubtless  liable,  Bu(  can  this  defendant 
bo  made  liable  for  an  act  which  she  canpot  be  supposed  to 
hiie  authorized  her  attorney  to  do  ?  I  have  a  great  desire 
in  aD  cases  to  make  the  actual  wrong  doer  alone  respon- 
piblo,  and  to  limit  the  doctrine  of  ^'  respondeat  superior.'' 
Here  it  is  clear  that  the  attorney  might  have  been  sued.  I 
CiOnot  altogether  concur  in  the  grounds  of  the  judgment 
ifOQ  this  point,  but  I  agree  that  the  rule  must  be  dis- 
dttiged  on  the  ground,  that  the  defendant  when  written  to 
by  a  person  who  had  a  right  to  put  a  question  to  her,  in 
■^r  answer  does  not  deny  that  the  writ  of  ca.  sa.  was 
^soed  by  her  authority.  I  think  that  is  evidence  for  the 
^i  though  it  b  very  probable  that  the  defendant  did  not 
^w  that  the  writ  was  wrong. 

(a)  4  Q.  B.  852.  (b)  13  Q.  B.  780. 


COLLSTT 
V. 

Foster. 
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1867.  Watson,  B. — I  am  of  opinion  that  thb  rule  ough; 

^^^^^      diflchaiged.     I  have  always  underetood,  that  where  a 
9.  employs  an  attorney,  and  judgment  is  obtained  and  eze 

issned,  and  that  execution  set  aside  on  the  ground  o: 
gularity,  then  the  client  is  liable  for  any  act  of  trespass 
that  process.     The  writ  is  a  justification  to  the  office 
not  to  the  party.    The  attorney  who  has  gone  beyon 
duty  becomes  responsible  with  his  client    An  attome 
peculiar  kind  of  agent ;  in  the  Court  he  is  put  in  the 
and  stead  of  the  client,  and  is  authorised  to  take  pro 
ings  on  his  behalf;  but  the  client,  who  rarely  knows 
proceedings  the  attorney  takes^  is  responsible.    This 
dple  has  been  so  long  settled  and  laid  down  in  the 
that  I  do  not  wish  it  to  be  understood  that  I  entertaii 
slightest  doubt  upon  this  subject.     Next,  is  this  a  c 
irregularity  ?    Most  unquestionably  it  is.     The  proeei 
not  void.     There  are  many  cases  in  which  the  prind] 
not  responsible,  as,  if  a  writ  issues  against  the  goods  < 
and  the  sheriff  takes  the  goods  of  B.,  the  client  would  i 
responsible.     So  in  Freeman  v.  Rosher  (a)  where  a  b 
who  was  employed  to  seize  goods   took  a   fixture, 
the  general  rule  in  the  case  of  attorney  and  client  b 
when  legal  process  issues,  and  a  trespass  is  committed 
the    writ  is   afterwards  set  aside,  the   principal  bee 
liable.     The  contest  generally  is,  not  whether  the  c 
but  whether  the  attorney  is  liable. 

ilule  discbaigi 

(a)  IS  Q.  B.  780. 
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1857. 


TON  and  Others  v.  Tamplin  and  Holmes.  May  23. 


ibr  goods  sold,  and  on  accounts  stated.  H.  beiitf  the 

the  defendant  Holmes. — Never  indebted.  steamer  sold 

endant  Tamplin  allowed  judgment  to  go  bj  fn  het*?o*^**^ 

M<C.  Sc  Co , 

and  agreed 

trial  before  Martin,  B.,  at  the  last  Liverpool  ^^^^®J 

^  should  have 

appeared    that   the  action    was   brought    to  the  full  and 

exclusive 

i  price  of  certain  fiimace  bars,  a  safety  valve,  direction, 

1  •     •  manaffement 

like   articles  supplied  by    the  piaintifis  to  be  and  control 

^pairing  the  steamer   '^Rose.**     Previously   to  iteamer,  to  be 

)6,  the  defendant  Holmes  was  the  sole  owner  ^Inlged^y"** 

^se."     On  the  3rd  of  March,  1856,  the  foUowing  tJ>^  •»  man- 

'  '  ®    aging  ownera 

was  made  between   the   defendant  Holmes  of  fad  ■b>p*i 

husbands  as 

ut,  and  Thomas  M^Clune   and   the  defendant  theymrght 

7  think  best 

r  the  other  part  without  any  let 

^'  Liverpool,  3rd  March,  1856.       of  the  said  H., 
Dorandum  of  agreement  made  this  day  between  managing 
nes  of  the  one  part,  and  T.  M'Clune  and  F.  A.  ^wprhilsUmds 
f  the  other  part.     Whereas  J.  N.  Holmes  is  sole  '^^i^  ^'J« 

*^  6  per  cent,  on 

he  Steamer  *  Rose,'  348  tons  register,  of  the  port  J^«  «^  ««™- 

,  mgstobemade 

subject,  &c.     And  whereas  the  said  vessel  is  o""  produced  in 

any  employ- 

port  of  Glasgow,  where  she  has  been  undergoing  ment  or  serrice 
i  improvements,  and  various  debts  and  demands  vessel  might 

be  enffSfffid 

incurred  amounting  to  1800/.  or  thereabouts,  bythenu    It 
stUl  unpaid.     And  whereas  J.  N.  Holmes  has  t^e"4SlSLent 

thatM*C.&Co. 
>  H.  900L  as  a  charter  for  his  d2-64ths  for  the  first  six  months,  for  which  sum 
ere  to  ha?e  the  entire  use  and  control  of  the  steamer  and  all  her  earnings  for  that 
lirs  having  become  necessary  during  the  continuance  of  the  charter.  — //e/d;  that 
reement  M*C.  &  Co.  had  power,  as  thip's  husbands,  to  bind  H.  by  contracts  for 
ud  that  such  repairs  ha?ing  been  done,  H.  was  liable  for  the  price  to  the  persons 
11*0.  &  Co.  as  agents  for  the  parties  liable. 
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1857.        agreed  to  sell^  and  T.  M^Clune  and  F.  A.  Taropbn  to 

"^""^^^      purchase  32/64th  shares^  or  one  half  share  or  mtereit  of 

V-  and  in  the  said  steam  vessel  'Rose'  as  she  now  sUadii 

Tamplih. 

including  all  additions  and  improvements  made  thereto  or 
therein,  and  her  apparel,  furniture,  boats  and  other  thiifi 
appertaining  or  belonging  thereto^  at  the  sum  of  25001, 
which  is  to  be  paid,  &c.,  and  thereupon  the  said  J.  N. 
Holmes  shall  transfer  into  the  names  of  the  said  T.  McClone 
and  F.  A.  Tamplin  as  partners,  or  either  one  of  them,  one 
full  half  share  or  interest,  or  32/64th  parts  or  shares  of  and 
in  the  said  steamer  '  Rose,'  and  her  apparel  and  fbrnitaR 
as  she  now  stands,  free,  &c  And  in  consideration  of  tk 
purchase  by  T.  M'Clune  and  F.  A.  Tamplin  the  smd  J.K 
Holmes  hath  agreed  with  them  that  thej  should  have  d» 
full  and  exclusive  direction,  management  and  controul  of  tk 
said  steam  vessel '  Rose,'  to  be  dealt  with  and  managed  bj 
them,  as  managing  owners  and  ships'  husbands^  as  tbey 
might  think  best,  without  any  let  or  hindrance  of  the  wi 
J.  N.  Holmes,  and  as  such  managing  owners  and  ship*! 
husband  to  have  and  be  entitled  to  by  any  way  of  ooia> 
mission  for  their  services  in  that  behalf  the  sumof5pff 
cent,  on  the  gross  earnings  to  be  made  and  be  produced  ia 
any  employment  or  service  which  the  said  vessel  maj  in 
engaged  by  them.  Now  this  agreement  witnesseth  thit 
for  the  considerations  aforesaid  the  said  J.  N.  Holmes  dolb 
hereby  agree  to  sell  and  transfer,  and  the  said  T.  M'CIooe 
and  F.  A.  Tamplin  to  purchase  and  take  one  full  half  dun 
of  and  in  the  said  vessel,  being  equal  to  32/64th  paits  or 
shares  therein,  at  the  sum  of  2500Z.,  to  be  paid,  &&}  tfd 
that  free  from  all  incumbrances.  And  the  said  J,  N.  HoliM> 
doth  further  agree  and  engage  with  them,  that  he  the  fli' 
J.  N,  Holmes  is  sole  owner  of  the  said  vessel^  subject;  te 
And  further,  that  the  said  T.  M^Clune  and  F.  A.  Ttfip 
lin  shall  henceforth    be   and  become  the  maoagiDg  ia^ 
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Lclusiye  owners  for  the  purpose  of  empIoyiDg  the  said 
1  in  any  service  they  may  think  fit,  and  as  such  shall 


e  entitled  to  deduct,  and  take  by  way  of  commission,  the  «• 

Tampun. 

onmission  or  remuneration  of  5  per  cent,  on  and  from  the 
{roes  earning  of  the  said  vessel,  so  long  as  they  the  said 
I.  M'Clune  and  F.  A.  Tamplin  shall  remain  owners  of 
S2/64th  parts  or  shares  of  the  said  vessel. — (Then  followed  a 
penalty  f<Mr  nonfulfilment  of  the  agreement), — It  being  part 
of  this  agreement  that  the  said*  M'Clune  and  Tamplin  are 
to  pay  to  the  said  J.  N.  Holmes  900L  (say  nine  hundred 
pounds)  as  a  charter  for  his  thirty-two  sixty-fourth  shares 
fr  the  first  six  months  from  the  date  of  the  vessel  being 
nadj  to  receive  her  outward  cargo  from  Liverpool,  for 
irbich  sum  of  nine  hundred  pounds  the  said  M^Clune  and 
Timplin  have  the  entire  use  and  controul  of  the  said 
ttaoer  ^Rose,'  and  all  her  earnings  for  that  period. 
Signed  J,  N.  Holmes, 

M'Clune  and  Tamplin." 
SooR  after  the  making  of  the  agreement  32-64th  shares 
Sd  the  steamer  were  by  arrangement  between  Messrs. 
MKnane  and  Tamplin  transferred  to  Tamplin,  and  the 
defbdants  Tamplin  and  Eblmes  were  duly  registered  as 
fua  owners  of  the  **  Rose,"  each  being  stated  in  the 
twister  to  be  the  owner  of  32-64ths.  In  July,  1856,  while 
M'CIone  and  Tamplin  had  the  entire  use  and  controul  of 
^  steamer,  in  pursuance  of  the  last  clause  of  the  agree- 
tait,  her  boilers  being  in  bad  condition,  the  defendant 
Tanqdin,  as  agent  for  the  parties  liable,  ordered  new  boilers 
^  be  pot  in,  and  the  furnace  bars,  safety  valve,  and  other 
f^odig  for  the  price  of  which'  the  action  was  brought,  all 
^tich  were  used  for  the  purpose  of  repairing  the  steamer. 
Qie  repairs  were  necessary,  and  such  as  are  usually  paid 
^  by  owners,  and  not  by  the  charterers,  when  ships  are 
^^  charter,  and  were  for  the  permanent  advantage  of 
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1857.        the  ship.    It  was  not  shewn  that  the  defendant  Holaa 

^J[^^      was  party  or  pri?y  to  giraig  the  (»der  for  the  goods.  Dpoi 

»•  these  facts,  under  the  directi<m  of  the  teamed  Judges  i 

verdict  was  found  for  the  plaintiflb,  leave  being  lesenred  l» 

the  defendant  Holmes  to  move  to  enter  a  nonsuit. 

A  rule  nisi  having  been  obtained 


Mthoard  shewed  cause. — M'Clune  and  TampUn  wnh] 
the  agreement  appointed  mana^ng  owners  and  ship's  \» 
bands ;  thej  were  also  the  charterers  of  the  steamer  dnag 
the  time  when  these  repairs  were  done.  It  is  dear  thift  Y 
the  ship  had  been  chartered  bj  third  parties,  M'Clime  mi 
Tamplin  would  have  had  a  right  as  managing  ownen  ti 
order  these  repairs.  From  the  9002.,  which  they  wen  ti 
pay  for  the  use  of  the  vessel  for  dx  months  they  would  hm 
had  a  right  to  deduct  a  moiety  of  the  ship's  wages,  and  of  it 
such  necessary  expenses  as  ordinarily  fidl  on  the  ownODirf 
a  ship  which  is  chartered.  Now  the  owner  of  a  ship  Mk 
is  chartered  is  ordinarily  bound  to  keep  it  in  a  conditioB  ID 
do  the  work  for  which  it  is  hired.  It  was  proved  thit  lb 
repurs  were  necessary.  As  charterers  M'CIune  tfi 
Tamplin  were  not  bound  to  repair,  but  as  nuuMfftg 
owners  and  ship's  husbands  they  had  power  to  do  uhl 
was  prudent,  and  in  so  doing  to  bind  the  defendant  HohM 
who  is  therefore  liable. 

Manisty,  in  support  of  the  rule. — The  earnings  of  a  ihip 
are  what  she  makes  after  paying  the  expenses  inddoit  to 
the  ship,  such  as  wages,  repairs  and  the  like.  M^Clmt 
and  Tamplin,  who  were  to  have  the  earnings  for  flX 
months,  must,  therefore,  pay  all  outgoings.  The  qoeitiott 
of  liability  depends  wholly  upon  the  authority.  wUd 
Tamplin  had  to  bind  his  co-owner.  JSeeve  ▼•  Damti^ 
Miichesan  v.  Oliver  (&).  If  two  joint  owners  of  a  ship  ^ 
(a)  1  A.  &  £.  312.  (h)  5  £.  &  B.  419. 


Pbistox 


TBOriTT   TERM,   30  VICT. 

T  joiDtlj,  they  may  be  jointly  liable  oo  contracts ;  here, 

>wever,  the  defendant  Holmes  had  given  up  the  ship  to 

rClane  and  Tamplin  the  charterers,  who  irave  the  order.  »• 

Taxpux. 

[o  credit  was  given  to  Holmes,  who  therefore  cannot  be 

ude  liable. 

Cur.  ado.  vuU. 


Pollock,  C.  B.,  now  said. — We  are  of  opinion  that  the 
ok  to  enter  a  nonsuit  must  be  dischai^ged.  The  question 
BIDS  upon  the  effect  of  the  following  jnemorandum  of  agree- 
sent;  {Bis  Lordship  then  read  the  agreement).  During 
be  coarse  of  the  six  months,  during  which  M'Clune  and 
RuDplin  had  possession  of  the  vessel,  some  considerable 
epairs  were  required.  These  repairs  were  ordered  by  the 
lup's  husbands,  and  the  question  is,  whether  Holmes  is 
oaid  by  the  act  of  the  ship's  husbands,  who  were  co-owners 
ndi  him.  We  are  of  opinion  that  as  ship's  husbands  they 
ltd  power  to  repur  the  vessel.  The  charterers  were  not 
Nxud  to  repair,  and  it  may  be  that  the  owners  were  not 
nder  this  agreement  bound  to  repair,  as  between  themselves 
nd  the  charterers ;  but  if  M'Clune  and  Tamplin,  as  ship's 
inbands,  thought  it  advantageous  for  the  owners  that  the 
Koel  should  be  ^repaired,  we  are  of  opinion  that  it  was 
XNBpetent  to  them  to  bind  the  other  owner. 

Rule  discharged. 


rOl«.  U.^^V.  i.  D  B  KXCH. 


EXCUKaUER  ll£rOBT& 


junt  10.  '^^^  Attorney  General  v.  Hallbtt. 

By  the  21  tt  X  HIS  was  an  information  by  the  Attorney  General  br 

••  ThTsucces-  ^"^J  payable  by  the  defendant  under  **The  Saccenoa 

i853?tho^'^  Duty  Act,  1853."    The  question  for  the  opinion  of  the 

awJon^^  Court  was  raised  by  a  special  verdict  (in  substance),  as 

succession  to  foUowS : — 
real  propertT 

shall  be  paid  John  Kellawav,  before  and  at  the  time  of  his  death,  vm 

by  eight  half-  .          .         .                                                                              ^^ 

yearly  instal-  scised  in  his  demesne  as  of  fee  of  and  in  certain  lands 

Tided  that  if  in  the  county  of  Dorset ;  and  being  so  seised,  the  aid 

shall  die  before  John  KcUaway,  after  the  coming  into  operation  of  ^  The 

fniudments  Succession  Duty  Act,  1853/'  that  is  to  say,  on  the  2l8tof 

^mrdue  August,  1853,  died  intestate,  and  left  as  his  co-heirs  him 

then  any  instal-  gurvivioff  three  sisters,  ouc  niecc,  and  one  nephew,  that  is 

ment  not  due  '^      ^                                             ^                        r         » 

at  his  decease  to  Say,  his  sister  Lucy  Kellaway,  spinster;  his  sister  Mardn 

shall  cease  to 

be  payable,  Bartlett,  widow ;  his  sister  Maigaret  Kerslake,  widow ;  hii 

case  of  a  sue.  niece  Sarah   Hallett,   the  wife  of  the  defendant  Joseph 

shaJl'hrve^been  Hallett  (which  Sarah  Hallett  was  the  only  child  and  hei^ 

du'S^X*  ^  ®^"*^^  ^^  another  sister,  theretofore  deceased,  of  the  flod 

will  of  a  wn-  JqJjjj  Kellaway) ;   and  John  Groves  the  son  of  anotto 

tmuine  interest  '*  ^ 

in  such  pro-  sister,  therctoforc  deceased,  of  the  said  John  Kellaway. 

pcrty,  in  which 

case  the  instal-  There  became  and  was  due  to  her  Majesty,  by  virtue  of 

ments  unpaid  ,           .  ,                           ^    r                      .         ,                                    -  l 

at  his  death  the  said  Act,  as  and  for  succession  duty  m  respect  of  toe 

tinuing  charge"  interest  of  the  said  Lucy  Kellaway  of  and  in  the  said  xeil 

tercst.**— He2i,  property  which  so  descended  and  came  to  her  as  such  sister 

"competent  ^^^  co-heiress  of  the  said  John  Kellaway,  on  his  dcitbf 

h  wX"  had  ^^^  ^"°^  of  lU  16^.  2A,  payable  by  eight  equal  half-yedy 

reference  to  the  instalments  of  U  9^.  6df.  each:  the  first  instalment  at  the 

interest  in  the 

property  and 

not  to  the  personal  capacity ;  and  therefore  that  the  duty  wis  chargeable  notwhlnfiftf  ^ 

successor  was  incompetent  to  make  a  will  by  reason  of  lunacy  or  oo^eitnre. 
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expiration  of  twdye  calendar  montha  after  the  death  of  the        1857. 
said  John  Kellaway,  and  the  seven  following  instalments 
It  half-yeaily  intervals  of  six  calendar  months  each,  to  be 
computed  from  the  day  on  which  the  said  first  instalment 
became  doe ;  and  before  the  expiration  of  the  said  twelve 
caleDdar  months  after  the  death  of  the  said  John  Kellaway, 
and  before  the  time  for  payment  of  any  of  the  other  instal- 
ments had  arrived,  that  is  to  say,  on  the  11th  June,  1854, 
the  said  Lacy  Kellaway  died  intestate  and  without  being, 
or  ever  having  been^  married     The  said  Lucy  Kellaway 
from  the  time  of  the  death  of  the  said  John  Kellaway 
mitil  her  own  death,  continued  to  be  and  was  seised  in  her 
demesne  as  of  fee  of  and  in  the  said  share  and  interest  of 
mdm  the  said  real  property,  which  so  as  aforesaid  descended 
tnd  came  to  her  as  the  sister  and  co-heiress  of  the  said 
Idm  Kellaway ;  and  the  said  Lucy  Kellaway  was  during 
aB  that  time  of  unsound  mind,  and  by  reaecxi  thereof  incom- 
petent to  make  a  vrill  or  to  dispose  of  the  said  property 
thereby;  and  she  left  as  her  co-heirs  her  surviving  her  said 
two  sisters,  the  sud  Martha  Bartlett  and  Margaret  Kerslake, 
her  niece  the  said  Sarah  Hallett,  and  her  nephew  the  said 
John  Grroves ;  to  whom  as  such  co-heirs  the  said  share  and 
interest  of  the  said  Lucy  Kellaway  then  and  there  came  and 
descended.     After  the  death  of  the  said  Lucy  Kellaway,  and 
from  thence  continually  until,  and  at  and  after,  the  accru- 
ing due  and  the  demanding  of  the  instalment  of  1/.  9«.  6d. 
next  hereinafter  mentioned,  the   said   share  and   interest 
of  the  said  Sarah  Hallett  in  the  said  real  property  became 
Tested  in  the  defendant  Joseph  Hallett,  who  in  right  of  his 
wife  Sarah  Hallett,  was,  together  with   the  said  Martha 
Bardett,  Margaret   Kerslake,  and   John    Groves,  in   the 
actual  receipt  of  and  beneficially  entitled  to  the  rents  and 
profits  of  the  said  share   and  interest  of  the   said    Lucy 
Kellaway  deceased  of  and  in  the  said  real  property  ;  and  the 
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defendant  did,  before  he  was  required  to  pa;  the  instalme 
next  hereinafter  mentioned  in  right  of  his  said  wife  and 
her  share  and  interest  of  and  in  the  said  rents  and  profi 
actually  receive  to  his  own  use  from  and  out  of  the  ss 
rents  and  profits  a  sum  exceeding  the  sum  of  IL  6#.  & 
that  is  to  say,  the  sum  of  102. — (The  special  verdict  tbe 
stated  a  demand  by  the   Commissioners  of  the  Inlanc 
Revenue  of  the  IL  9d,  6^,  as  the  first  instalment  due  for 
succession  duty  in  respect  of  the  succession  of  Lucy  Eella- 
way,  and  the  non-payment  thereof.) — Thespedal  verdict  then 
proceeded  to  state  that  after  the  death  of  John  Eellawaj, 
and  whilst  Sarah  Hallett  was  the  wife  of  the  defendant, 
there  was  due  for  succession  duty  in  respect  of  the  interest 
of  Sarah  Hallett  in  the  real  property,  which  so  descended 
to  her  as  such  niece  and  co-heiress  of  John  Kellaway,  the 
sum  of  11/.  16«.  2d.,  payable  by  eight  equal  half-yearly 
instalments  of  12.  9^  6^.  each :  that  Sarah  Hallett  paid  tbe 
two  first  instalments,  but  before  the  third  became  doe,  that 
is  to  say,  on^the  10th  of  May,  1855,  Sarah  Hallett  died, 
having  been  from  the  death  of  John  Kellaway  until  her 
death  the  wife  of  the  defendant,  and  by  reason  thereof 
incompetent  to  make  a  will  of  her  continuing  interest  in 
the  said  property,  and  her  husband,  the  defendant,  survived 
her ;  and  (a  child  having  been  bom)  the  defendant  became 
and  was  and  still  is  tenant  by  the  courtesy  of  the  share  and 
interest  in  the  real  property,  which  so  descended  to  Sarah 
Hallett  as  such  niece  and  co-heiress  of  John  Kellaway: 
that  the  defendant,  as  such  tenant  by  the  courtesy,  was  in 
the  actual  receipts  of  the  rents  and  profits :    that  he  was 
required  to  pay  the  sura  of  II  Ss.  6rf.,  as  a  third  instalment 
for  succession  duty  in  respect  of  the  succession  of  Sarah 
Hallett,  and  the  same  had  not  been   paid. — The  special 
verdict  then  stated  the  respective  amounts  of  duty  payable 
on  succession  of  Lucy  Kellaway  and   Sarah   Hallett,  and 
concluded,  in  the  usual  form,  by  stating,  that  if  the  Court 
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should  be  of  opinion  that  the  defendant  was  liable  to  pay 
tbe  respective  amounts  of  dutji  they  were  due  from  him. 

Tk Attorney  Generaliytiih  whom  were  The  Solicitor  Generaly 
Bmnmdi  7%r»i^),  for  the  Crown. — This  case  raises  a  ques- 
tioQ  as  to  the  meaning  of  the  words  **  competent  to  dispose 
by  will,''  in  the  2l8t  section  of  ^  The  Succession  Duty  Act> 
1853; "(a) — whether  they  refer  only  to  an  interest  which 
maj  be  transmitted  by  will  or  the  power  of  disposing  of  an 
ioterest  by  will;  or  whether  they  include  not  only  the 
ioteiest  or  power,  but  also  the  personal  capacity  of  the 
successor.  The  principle  of  the  Succession  Duty  Act  is,  that 
every  estate  is  treated  as  an  annuity ;  and  when  a  person 
rooceeds  to  an  estate,  that  is  regarded  as  a  life  interest  only, 


(a)  16  &  17  Vict.  c.  51,  s.  21. 
—"The  interest  of  every  succes- 
wr,  except  as  herein  provided,  in 
ital  |ffoperty,  shall  be  considered 
to  be  of  the  valae  of  an  annoitj 
eqnil  to   the    annual  value   of 
nich  property,  afler  making  such 
allowances  as  are  hereinafter  di- 
rected, and  payable  from  the  date 
^  his  becoming  entitled  thereto 
in  possession,  or  to  the  receipt  of 
tlie  income  or  profits  thereof  dur- 
ing the  residue  of  his  life,  or  for 
ujless  period  during  which  he 
>iull  be  entitled  thereto;    and 
^ery  such  annuity,  for  the  pur- 
poses of  this  Act,  shall  be  valued 
according  to  the  tables  in  the 
tchednie  annexed  to  this  Act; 
and  the  duty  chargeable  thereon 
shall  be  paid  by  eight  equal  half- 
jearly  instalments,  the  first  of  such 
instalments  to  be  paid  at  the  ex- 
piration of  twelve  months  next 
after   the  successor   shall   have 


become  entitled  to  the  beneficial 
enjoyment  of  the  real  property 
in  respect  whereof  the  same  shall 
be  payable,  and  the  seven  follow- 
ing instalments  at  half-yearly  in- 
tervals of  six  months  each,  to  be 
computed  from  the  day  on  which 
the  first  instalment  shall  have 
become  due  :  Provided  that  if 
the  successor  shall  die  before  all 
such  instalments  shall  have  be- 
come due,  then  any  instalments  not 
due  at  his  decease  shall  cease  to 
be -payable,  except  in  the  case  of 
a  successor  who  shall  have  been 
competent  to  dispose  by  will  of  a 
continuing  interest  in  such  pro- 
perty, in  which  case  the  instal- 
ments unpaid  at  his  death  shall 
be  a  continuing  charge  on  such 
interest,  in  exoneration  of  his 
other  property,  and  shall  be  pay- 
able by  the  owner  for  the  time 
being  of  such  interest/* 
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which  is  valued,  and  is  then  liable  to  duty  which,  tax  ik::^ 
ease  of  the  subject,  is  payable  by  instalments.    It,  therefi)^ 
became  necessary  to  provide  for  the  case  of  a  succesaon^ 
liable  to  duty,  dying  before  all  the  instahnents  were  pay. 
able;  and  it  was  considered  that  this  distinction  ought  to  be 
made : — If  a  person  succeeds  to  an  estate  as  tenant  for  lifi^ 
and  dies  before  all  the  instalments  are  paid,  bis  succeflior 
becomes  liable  to  duty;  and  that  duty  should  be  taken  a  a 
substitute  for  the  amount  payable  by  the  deceased  tenant 
for  life ;  but  if  the  successor,  who  is  liable  to  duty,  baa  a 
power  of  disposing  of  the  fee  simple,  then  the  amount 
unpaid  at  his  death  ought  to  be  regarded  as  debt  due  from 
him,  because  he  had  such  an  estate  as  he  might  have  dis- 
posed of  by  will.     These  considerations  shew,  that  by  the 
words  **  competent  to  dispose  by  will,*'  the  legislature 
intended  to  refer  to  the  quantum  of  interest,  and  not  tbe 
capacity  of  the  person.     Indeed  the  whole  tenor  and  con- 
text of  the  2 1  St  section  points  out,  that  what  was  intended 
to  be  referred  to  was  the  possession  of  an  interest  capable  of 
being  made  the  subject  of  testamentary  disposition  or  the 
possession  of  a  power  capable  of  being  exercised.     Suppose 
a  person  succeeds  to  an  estate  as  tenant  in  tail,  the  suooea- 
sion  duty  is  then  ascertained  and  it  is  payable  by  instal- 
ments ;  but  if  the  tenant  in  tail  dies,  without  having  barred 
the  entail,  before  one  half  of  the  instalments  beoome  doe^ 
it  was  mtended  that  the  unpaid  half  should  remain  a  dd)t 
due  from  him.     Therefore  the  words  **  competent  to  diapoie 
by  will"  were  introduced  into  the  21st  section,  instead  of 
the  ordinary  term  *' seised  of  an  estate  of  inheritance.* 
The  Court  then  called  on 


Huffh  Bin,  for  the  defendant — Where  a  tax  is  imposed 
on  the  subject,  if  there  be  an  exception  it  ought  to  be 
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B. — The  legiflktme  could  nerer  have  intended  to  make 

isttuction  between  lane  and  insane  persons  with  regaid 

Mjing  a  tax.]    The  question  is,  what  has  the  legislature     Hallbtt. 

i?  By  the  21st  section  each  instalment  is  to  be  paid  as 

leoomes  due,  and  it  is  provided  that  as  to  those  instal- 

nts  not  due  al  the  time  of  the  death  of  the  successor, 

ly  shall  cease  to  be  payable,  **  except  in  the  case  of  a 

ieesBor  who  shall  have  been  competent  to  dispose  by 

II  of  a  continuing  interest**    Now,  reading  those  words 

Elding  to  their  plain  graHunatical  meaning,  they  neces- 

ily  involve  two  things,  viz.,  capacity  in  the  person  to 

ike  a  will,  and  sudi  an  interest  in  the  property  as  to  be 

ptUe  of  di^Kising  by  will  of  a  continuing  interest     The 

Nfft  are  adced  to  put  this  construction  on  the  words — 

It  a  person  who  is  incompetent  to  diqiose  by  will  of 

ftking  whatever,  is  competent  to  dispose  by  will  of  a 

tttrnmng  interest    **  Competent"  is  a  term  well«-known 

die  law,  and  is  constantly  used  with  regard  to  two 
Ijects,  viz.,  witnesses,  and  the  capacity  of  individuals  to 
ike  wills.  In  Wr^  v.  Tatham  (b)  all  the  Judges,  with 
tt  tzoeption,  use  the  words  '^competent"  and  ^^incom- 
tot*  when  speaking  of  the  capacity  of  the  testate^:.  In 
t  cue  of  In  re  Miekleihwait  {c\  where  the  question  arose 
I  this  same  statute,  PaThe,  B.,  said : — ^*  It  is  a  well  esta- 
ished  rule,  that  thesubject  is  not  to  be  taxed  without  clear 
Hds  fiir  that  purpose ;  and  also  that  every  act  of  parlia- 
^t  must  be  read  according  to  the  natural  construction  of 

words."  [PoOodtf  C.  B. — The  ordinary  meaning  of  the 
^renoQ  ''incompetent  to  make  a  will"  is  confined  exclu- 
ely  to  the  intellect  of  the  party,  and  not  to  his  interest 
the  property.    I  doubt  whether  in  any  language  it  will  be 


(a)  6  East,  242.  (h)  5  C.  &  F.  670. 

(c)  llEzch.  452.  ^ 
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1857.       found  to  inclade  both.]    In  the  mode  in  which  the  woidk 
are  used  in  this  section  they  do  comprise  both.    [MartOf 
B. — Suppose  A.  had  an  estate  for  life  only  and  B.  an  estate 
Hallut.     in  fee  simple,  would  it  not  be  correct  to  sajthat  A.  was  not 
competent  to  dispose  of  this  property  by  will,  and  that  £• 
was  ?    Pollock,  C.  B.— The  word  ^  competent"  has  two 
meanings,  and  as,  in  my  judgment,  it  must  mean  one  diing 
or  the  other  and  cannot  mean  both,  we  must  ascertain  in 
which  of  the  two  senses  the  legislature  has  used  it    Now 
the  Tery  language  of  the  21st  section  imports  that  the 
competency  relates  to  the  property  and  not  the  mind  of 
the  party,  because  he  must  be  competent  to  dispose  of  a 
continuing  interest ;  that  is,  possessing  such  an  interest  in 
the  estate  as  to  have  the  power  of  disposing  by  will  of  a 
continuing  interest]     The  plain  meaning  of  the  words 
ought  not  to  be  departed  from,  and  the  term  **  incompetent* 
is  used  in  law  with  reference  to  capacity  only.     [jSlariMb 
B. — The  words  are  '*  except  in  the  case  of  a  successor 
who  shall  have  been  competent  to  dispose  by  will  of  a  con- 
tinning  interest:**  when  is  the  competency  to  begin?]    At 
any  time  after  the  succession  takes  efiect    [PoUock,  C.  B.— 
Then  a  lucid  interval  for  a  single  hour  would  make  tbe 
difference  whether  the  duty  was  payable  or  not.     MariOt 
B. — It  is  a  very  useful  rule  in  the  construction  of  a  statote 
to  adhere  to  its  plain  grammatical  language,   unless  it  is 
at  variance  with  the  intention  of  the  legislature  or  leads  to 
a  manifest  absurdity.     Here  it  would  be  at  Tariance  with 
the  intention  of  the  legislature,  to  be  collected  from  tbe 
statute  itself,  and  would  also  lead  to  manifest  absurditj)  if 
the  liability  to  this  tax  depended  on  whether  a  person  was 
in  a  state  of  mind  to  make  a  will] 


Pollock,  C.  B. — We  all  agree  that  the  Crown  is  entitled 
to  judgment  The  word  **  competent,**  used  as  it  is  here  in 
connection  with  the  words  '^continuing  interest,**  means 
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*< competent  to  dispose  of  a  continuing  interest."  The  two 
expreasions  being  found  together,  it  appears  to  me  that  the 
kgidatore  intended  b;  the  word  **  competent,"  merely  to 
lUode  to  the  power  to  make  a  will  by  reason  of  having 
ndia  command  over  the  property  as  to  be  able  to  dis- 
pose of  it  by  will,  assuming  the  capacity  to  make  one. 
Tkn  assuming  that  the  successor  was  capable  of  making 
a  will,  and  competent  to  dispose  of  a  continuing  interest, 
dttt  portion  of  the  duty  which  is  unpaid  at  his  death 
was  intended  to  be  charged  on  the  interest  which  passed 
to  the  person  next  in  succession.  The  rule  of  con- 
ilniction,  so  frequently  cited  by  Lord  Wensleydale  in  this 
Coon,  seems  to  be  founded  on  what  was  said  by  Mr. 
Justice  Burton  in  a  case  of  Warberton  ▼.  Loveland{a), 
Bot  in  reality  it  is  merely  a  rule  of  common  sense ; 
iod  every  one  who  hears  language  uttered  is  continually 
OQirecting  its  imperfections  and  removing  its  ambiguity 
by  the  mere  exercise  of  ordinary  good  sense.  If  one 
nieiiiing  only  can  be  applied  to  certain  words,  it  must  be 
pRsomed  that  that  was  the  meaning  intended ;  but  where 
theVords  admit  of  several  meanings,  whether  in  an  act  of 
piiliament  or  any  other  instrument,  if  one  of  them  leads  to 
t  manifest  absurdity,  we  are  bound  to  adopt  that  meaning 
vluch  does  not  Nothing  can  be  more  absurd  than  to 
Rppoee  that  the  legislature  intended  that  this  tax  should 
^  payable  in  the  case  of  a  sane  and  not  of  an  insane 
posoD,  there  being  no  reason  why  it  should  not  be  paid 
Vtbe  one  as  well  as  the  other.  The  inconvenience  and 
'■IgBtion  which  would  follow,  upon  making  the  liability 
^  Qpon  whether  the  party  was  competent  to  make  a  will, 
^  the  sense  of  intellectual  competency,  is  quite  manifest, 
differ  from  Mr.  HiU  in  respect  of  what  may  be  called  the 
Homiatical  meaning  of  the  wocd  "competent  :**  it  may  be 
led  with  reference  either  to  the  quantity  of  estate  or  con- 
(a)  1  Hudson  &  Brooke's  Irish  Reporl^  648. 
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didon  of  intellect,  but  it  cannot  raeaa  both.    Looking  at 
the  qaestion  as  one  of  grammar  and  philology,  I  ihiiik  k 
may  be  laid  down  as  a  rule  that  when  a  wocd  hafing  tfo 
meanings  is  used  as  it  is  here,  it  most  be  ondentood  lo  ' 
mean  either  one  thing  or  the  other,  but  not  both.   Tha% 
the   word    ^competent*'  ought  not  to  be  considered  m 
meaning  two  things,  we  have  to  say  in  which  sense  it  b 
used  by  the  legislature  in  this  act  of  parliament    Then  * 
is   no    doubt   about    it,  because    the    language    is  not, 
**  competent   to    dispose    by  will,"   bat    ^  competent  to 
dispose  by  will  of    a  continuing  interest;**  and,  them* 
fore,  it  cannot  a^^Iy  to  a  peraon  who  is  inoompeCeot  to 
dispose   of   any  interest    at  all.     That  alone  fiimiiki 
strong   ground   for  coming  to   the  conclasioii   that  Ai 
legislature  did  not  refer  to  the  state  of  the  su 
mind,  but  merely  to  the  quantity  of  interest  which  be  hsi 
in  the  property;  so  that,  if  in  other  respects  he  was 
of  making  a  will,  there  was  a  capacity  to  dispose  of 
continuing  interest     For  these  reasons,  I  think  that  d» 
Crown  is  entitled  to  judgment 


Martin,  B. — I  am  of  the  same  opinion.  I  agree 
Mr.  Hill,  that  if  a  person  said  to  me  that  another  w« 
competent  or  incompetent  to  dispose  of  his  property  bj 
will,  the  first  impression  on  my  mind  would  be,  that  it 
had  reference  to  the  state  of  intellect  of  the  party.  Bat  tkc 
words  are  also  applicable  to  the  case  of  a  person  having  an 
estate  for  life  with  a  power  to  dispose  of  it  by  will ;  and 
therefore  anyone  using  that  language  with  reference  to  ffck 
a  case,  either  in  speaking  or  writing,  would  be  doing  so  with 
perfect  propriety.  When  we  find  these  words  in  an  act  of 
parliament,  we  must  see  what  they  really  mean,  and  I 
apprehend  the  first  thing  is  to  ascertain  the  subjectHnitKr 
of  which  the  legislature  was  speaking,  and  what  was  their 
intention  to  be  collected  from  the  statute  itself.     No  one 
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ubt  the  intention  of  the  legislature,  and  that  they 
leaking  of  the  qoantitj  of  interest  and  not  of  the 
r  of  the  individual.  To  make  the  succession  duty 
on  whether  the  individual  was  of  sane  or  insane  mind 
be  absurd.  There  is  no  doubt  that  the  legislature, 
g  the  words  ^competent  to  dispose  by  will  of  a 
ing  interest,''  meant  to  refer  to  the  quantity  of 
,  and  not  the  mental  capacity  of  the  individual. 


1857. 

Atto&nbt 
General 

o. 
Hallett. 


HVTELL,  B. — ^I  am  of  the  same  opinion.  It  is  desir- 
all  caaes  to  follow  the  words  of  an  act  of  parliament 
t  attempt  to  vary  their  ordinary  meaning.  But  that 
ction  must  be  qualified  by  the  rule  referred  to,  and 
my  Lord  has  properly  called  a  rule  of  common  sense. 
\tt  is  compelled  to  admit  that  the  words  '*  competent 
oee  by  will  of  a  continuing  interest,"  include  com- 
f  in  respect  of  interest ;  and  he  says  that  they  also 
be  personal  competency  of  the  individual,  and  there- 
any  successor  is  personally  incompetent  on  account 
state  of  his  mind,  he  is  within  the  piovmo  of  the 
.  If  that  be  so,  I  do  not  see  why  he  should  not 
one  fiirther  and  contended,  that  if  a  successor  died 
on,  where  no  pen,  ink,  or  paper  were  allowed,  he 
ilao  be  within  the  proviso ;  for  in  that  case  he  would 
sen  physically  incompetent,  as  in  this  he  was  mentally 
letent  to  make  a  will  Indeed,  if  Mr.  HilVs  argument 
,  it  would  follow  that  if  there  was  any  lucid  interval, 
idy  after  the  succession  vested,  but  if  the  party  was 
Be  after  he  attained  the  age  of  twenty-one  years ;  or  if 
sane  for  fifty  years  before  the  succession,  but  after- 
lecaBie  insane,  those  would  be  cases  within  the  provisa 
wappoBe  the  successor  was  incompetent  to  make  a 
reason  of  his  not  having  attained  the  age  of  twenty- 
an.  These  considerations  shew  that  the  legislature 
loold  have  meant  what  is  contended  for  by  Mr.  Hill, 
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Attoknkt 
General 

0. 

Hallbtt. 


I  do  not  see  the  ambiguity.  Suppoee  the  langiu^  hi 
been  this, — *<  Except  in  the  case  of  a  continuiog  interest  i 
such  property  of  which  the  successor  shall  have  been  em 
petent  to  dispose  by  will:**  it  is  manifest  in  that  case^  th 
the  criterion  is  the  character  of  the  interest  and  not  ifc 
mental  capacity  of  the  individual  So  here,  ''competeogr* 
means  a  competency  in  respect  of  interest  and  not  ii 
respect  of  the  person.  We  are  not  called  on  to  deriili 
from  the  natural  meaning  of  the  words,  and  their  natoia 
meaning  excludes  Mr.  Utiles  interpretation.  Moreover  then 
is  this  further  difficulty :  the  special  verdict  simply  says  tiMl 
this  lady  was  incompetent  to  make  a  will  from  the  tim 
of  the  death  of  the  person  under  whom  she  took 
property.  But  supposing  that  before  that  time  die 
competent,  would  she  have  been  incompetent  to  di^otti 
a  continuing  interest  within  the  meaning  of  the  stat 
So  that  the  special  verdict  does  not  bring  the  case 
the  proviso.  I  do  not,  however,  decide  on  that 
but  on  the  grounds  put  forward  by  my  Lord  and 
brother  Martin. 


Watson,  B. — I  am  of  the  same  opinion.     The 
^^ competent  to  dispose  by  will"  are  used  with  rei 
to  a  continuing  interest;  and  the  legislature  meant 
criterion  to  be,  whether  the  successor  was  possessed 
an  interest  in  the  property  that  he  could  have 
continuing  interest.     It  never  could  have  been  the  inl 
tion   of  the   legislature   that   the  question  whether 
unpaid  instalments  should  be  a  continuing  charge  c 
property  should  depend  on  whether  the  successor  i 
sound  mind.    That  might  be  a  very  long  inquiry, 
this  strange  result  would  follow, — the  duty  is  payable 
instalments  at  certain  stated  periods;  then,  suppose 
before  the  first  instalment  was  due,  the  successor  becifl* 
insane  and   remained   so   for   ten   years,    after  which  Bt 
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le  of  sound  mind,  there  would  be  no  duty  payable       1857. 

he  was  insane,  but  it  would  be  payable  after  he  had  a       — ^r^-^ 

.  Attormbt 

mg  mmd.     Such  a  state  of  things  is  so  absurd  that  it  Gbhe&al 

could  haye  been  contemplated  by  the  legislature.     I  Hallbtt. 

that  the  construction  of  the  Act  is  perfectly  clear,  and 

or  judgment  ought  to  be  for  the  Crown. 

Judgment  for  the  Crown. 


Gelen  V  Hall.  a%29. 

S  first]  count  of  the  declaration  stated  that  the  de-  Bt  the  6  &  7 
It  caused  an  assault  to  be  made  on  the  plaintiff,  and  ,,  ^7  /xhe^'' 
1  the  plaintiff  to  be  apprehended  and  taken  to  a  "^^^^J"' 
I  prison,  and  unlawfully  kept  and  imprisoned  from  -A.ct),  pentltie* 

recoverable 
Justice,  who  is  authorised  to  summon  before  him  any  person  against  whom  complaint  is 
'  any  offence  against  a  bye-law,  and  to  proceed  therein,  &o.  By  the  238th  section. 
Beer  of  the  Company  is  empowered  to  seize  and  detain  an^  person  whose  name  and 
I  shall  be  unknown  to  him,  who  shall  commit  any  offence  agamst  the  Act,  and  to  convey 
re  a  justice  without  any  warrant,  and  the  justice  is  requir^  to  proceed  immediately  to 
ction  or  acquittal  of  toe  offender."  The  plaintiff,  having  been  seised  and  detained  by 
r  of  the  Company,  on  the  24th  of  September  was  brought  before  the  defendant,  a 
'  the  peace,  for  an  alleged  offence  against  a  bye-law.  The  defendant  committed  the 
JO  the  House  of  Correction,  by  a  warrant  in  the  Form  (O  1.)  in  the  S^chedule  to  the  Act^ 
Vict.  c.  43.  The  warrant  stated  that  the  plaintiff  had  been  charged  on  oath  before  the 
t,  for  having  travelled  on  the  railway  without  havin^^paid  his  fare  contrary  to  a  bye-law 
supany,  ana  commanded  him  to  be  taken  to  the  House  of  Correction  and  there  kept 
27tb,  and  to  be  then  brought  before  the  justices  at  Petty  Sessions  to  answer  the  charge. 
Sth,  the  defendant  havine  ascertained  that  no  offence  bad  been  committed  sent  to  the 
Correction,  and  caused  the  defendant  to  be  discharged. — Heidi  First,  that  the  defend- 
istified,  by  the  16th  section  of  the  II  &  12  Vict.  c.  43,  in  committing  the  plaintiff  to 
e  of  Correction. 

Dy:  That  under  6  &  7  Wm.  4,  c.  cvi.,  ss.  237,  23R,  a  justice  has  no  authority  to 

vrrant  before  conviction ;  that  the  authority  to  arrest  in  the  first  instance  is  confined 

ieer  of  the  Company,  and  that  the  duty  thereby  imposed  upon  the  justice  is  forthwith, 

^eged  offender  being  brought  before  him,  to  proceed  to  the  determination  of  the 

scond  count  stated  that  the  defendant,  a  justice  of  the  peace,  unlawfully  and 
ly,  and  without  reasonable  or  probable  cause,  took  the  information  of  P.  W.,  against 
iff,  and  wrongfully,  wilfully,  maliciously,  and  vrithout  reasonable  or  probable  cause, 
siidant  well  knew,  convicted  the  pluntiff;  that  the  plaintiff  was  thereby  compelled  to 
1  of  money,  and  that  upon  appeal  to  the  Quarter  Sessions  the  conviction  was  anerwards 
A  Terdict  having  been  found  for  the  plaintiff,  the  Court  refused  to  arrest  the  judgment. 
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Gklbn 

V. 

Hall. 


the  time  when  he  was  so  apprehended  for  a  long  time,  IB 
wit,  thirty  hours,  whereby  the  plaintiff  was  pieTented  fcoB 
attending  to  his  necessary  a&irs  and  bosinesB^  and  ivaiprt 
to  great  costs  and  charges,  and  was  injured  in  his  lepmi* 
tion.     Second  count — That  the  defendant,  as  and  the* 
being  one  of  the  justices  of  the  peace  of  oor  Lady  dip 
Queen  in  and  for  the  Isle  of  Ely,  on  the  25th  day  of  Sep- 
tember, 1855,  did  unlawfully  and  maliciously,  and  withoil 
reasonable  and  probable  cause,  take  the  information  of  oat 
Peter  Wainwright  against  him,  the  plaintiff,  for  having  oa.. 
the  23rd  of  the  said  month  of  September,  been  guil^of  S; 
breach  of  a  certain  bye-law  of  the  Bkistem  Counties 
way  Company,  by  travelling  on   the  said  railway, 
Trowse  to  Ely,  and  having  refused  to  deliver  up  the 
received  by  him,  the  plaintiff,  on  paying  hb  fiure, 
required  by  a  servant  of  the  said  railway  company : 
that  the  defendant,  as  and  being  such  justice  as  aforesad^t 
the  said  25th  of  September,  wilfully,  maliciously  and 
out  reasonable  and  probable  cause,  did  issue  a 
under  the  defendant's  hand  and  seal,  directed  to  the 
tiff,  whereby  he  was  commanded  to  appear  to  answer 
said  complaint  on  the  27th  of  the  said  month  of  Septemi 
before  such  justices  of  the  peace  for  the  said  Isle  as 
be  then  present,  and  that  the  defendant,  as  and  being 
justice  as  aforesaid,  together  with  the  Rev.  Thomas  Fi 
and  Henry  Martin,  Esquire,  two  other  of  the  justicei  lf> 
the  peace  of  the  said  Isle,  on  the  said  27th  of  Septemhi^^ 
wilfully,  maliciously,  and  without  any  reasonable  or  pi^= 
bable  cause,  as  the  defendant  well  knew,  did  convict  ai.l 
cause  him  the  plaintiff  to  be  convicted  of  the  said  ofleM' 
against  the  said  bye-law  in   a  penalty  of  5s.  and  co^l 
amounting  together  to   the  sum  of  17««  &d.,  and  wUA 
amount  the  plaintiff  was  then  and  there  obliged  to  paj  tfi 
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lid  pay,  to  prevent  bim,  the  plaintiff,  firom  being  impri- 
Kmed  for  fourteen  days  in  tbe  House  of  Correction  at  Ely 
iforesaid,  whieb  said  conviction  was  afterwards,  in  due 
brm  of  law,  upon  tbe  appeal  of  tbe  plaintiff  against  tbe 
nme,  quasbed  by  tbe  justices  of  tbe  peace  in  and  for  tbe 
Mid  ble,  at  tbe  General  Quarter  Sessions  of  tbe  Peace 
bolden  in  and  for  tbe  said  Isle,  and  all  tbings  were  done 
tiecessary  to  give  validity  to  tbe  said  quasbing,  by  wbicb 
pieraDoes  plaintiff  not  only  lost  the  said  money,  but  was 
Mgid  to  stay  for  a  long  time  at  Ely,  away  from  bis  busi- 
neflB^  in  order  to  obey  tbe  said  summons,  and  was  put  to 
jreat  costs  and  cbarges  in  and  about  defending  bimself 
igaixut  tbe  said  summons,  and  appealing  against  tbe  said 
Bonriction,  and  procuring  tbe  said  conviction  to  be  quasbed, 

Flea:  (By  statute  11  &  12  Vict  c.  44,  s.  10)  Not  guilty. 
IHieieupon  issue  was  joined* 

At  tbe  trial  before  Lord  CampbeU,  C.  J.,  at  tbe  Cam- 
luidge  Summer  Assizes,  1856,  it  appeared  tbat  on  tbe 
MniDg  of  Sunday,  the  23rd  of  September,  1855,  tbe  plain- 
lii^  a  cattle  drover,  bad  taken  a  ticket  from  Trowse  to 
UiodoD,  by  tbe  Eastern  Counties  Railway,  and  proceeded 
Hoofdingly  by  tbe  mail  train  towards  London.  It  was 
■oil  for  persons  travelling  to  London  to  give  up  their 
Uets  at  tbe  Stratford  Station.  On  tbe  arrival  of  tbe 
Mn  at  Ely,  the  plaintiff  got  out  of  tbe  carriage,  when  one 
I^ylor,  an  inspector  on  tbe  railway,  whose  duty  it  was  to 
tike  tickets  from  passengers  going  to  Ely,  demanded  tbe 
phmtiff's  ticket  There  was  a  conflict  of  testimony  as  to 
k  circumstances  under  which  this  demand  was  made,  the 
^tiff  stating  tbat  be  said  his  ticket  was  for  London,  but 
^^hr  stating  that  tbe  plaintiff,  on  being  asked,  said  he 
f$B  going  to  Ely.  The  plaintiff  at  first  omitted  to  produce 
b  ticket,   but  ultimately  delivered  it  to  Taylor.     The 
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1857.        ticket  bore  date  the  3rd  of  September.    The  error  in  the 
^Jj^      date  arose  from  the  stamping  machine  in  the  booking  ofitt 
*•  at  Trowse  being  out  of  order.   Taylor^  howefer,  sudithii^ 

the  ticket  was  an  old  one,  and  refused  to  allow  the  pUi- 
tiff  to  go  on  to  London  without  paying  his  fiire.  He 
then  took  the  plaintiff  into  custody,  and  detained  \m 
till  Monday,  the  24th,  when  he  waa  taken  befcm  tin 
defendant,  a  magistrate  for  the  Lsle  of  Ely.  The  tid»t  wm 
handed  to  the  defendant,  who  ejutmined  it,  and  offenel  to 
discharge  the  plaintiff  if  he  would  find  bail  to  the  uoomH 
of  102.,  to  answer  for  his  appearance  before  the  justices  it 
petty  sessions  on  the  following  Thursday.  The  plaiatil 
not  being  able  to  get  bail,  was  committed  to  the  HooBe  d 
Correction.    The  warmnt  of  commitment  was  as  foUowi ^- 

To  the  constables  of  the  parish  of  the  Holy  Trinity,  ii 
Ely,  in  the  Isle  of  Ely,  and  to  the  keeper  of  the  HooBe  ol 
Correction,  at  Ely,  in  the  said  Isle. 
Isle  of  Ely,  i     Whereas  Thomas  Geleui  late  of,  &c,  mi 

to  wit  /  this  day  chaiged  on  oath  b^ore  the  uodsi 
signed,  one  of  her  Majesty's  justices  of  the  peace  in  and  fa 
the  said  Isle  of  Ely,  for  that  be  the  said  Thomas  Getec 
did,  on,  &c.,  unlawfully  travel  in  one  of  the  cutitfp 
belonging  to  the  Eastern  Counties  Railway  Company  fim 
Trowse  to  Ely,  without  having  first  booked  his  place  aac 
paid  his  fare,  contrary  to  the  bye-law  in  that  behalf  dnl] 
made  and  published  by  the  said  railway  Company,  paisuD) 
to  the  provisions  of  the  Act  in  that  case  made  and  provided 
and  which  said  bye -law  was,  at  the  time  of  the  commiasioi 
of  the  said  offence,  and  still  is  in  force  against  the  form  d 
the  statute  in  that  case  made  and  provided,  and  it  appetf 
to  me  to  be  necessary  to  remand  the  said  Thomas  Gelea 

These  are,  therefore,  to  command  you  the  said  ooa 
stable  in  her  Majesty's  name,  forthwith  to  convey  the  aii 
Thomas  Gelen  to  the  House  of  Correction,  at  Ely,  in  th 
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mi  Me,  and  tfaete  to  deliver  him  to  the  keeper  thereof 
VgttiM  with  fiiii  prece^yt,  and  l!  hereby  command  you,  the 
iM  keeper,  to  receive  the  sdd  Thomas  Gelen  into  your  »• 

«    •  •  Hall* 

MDoy  m  the  said  House  of  Correction,  and  there  safely 

keep  him  until  the  27th  day  of  September  instant,  when  I 

kieby  command  you  to  hav6  him  at  the  Justices  Room 

n  die  Sessions  Hbtte  at  Ely,  at  twelve  o'clock  at  noon  of 

lb  same  day,  before  me  or  before  such  other  justice  or 

fBtbesof  Ae  peace  for  the  said  Isle,  as  may  then  be  there, 

to  iDswer  further  to  the  said  charge,  and  to  be  further 

fak  with  according  to  law,  unless  you  shall  be  otherwise 

(Mered  in  the  meantime,  &c. 

Given  mlder  my  habd,  &c. 

(Signed)  Geobob  Hall. 

On  Tue^y  morning  die  defendant,  having  ascertained 
ditt  die  ticket  was  correct,  sent  for  the  plaintiff  to  the 
House  of  Correctron,  and  told  him  that  he  was  discharged. 
llie  pUdntiff  was  then  served  with  a  summons  as  he  was 
hnring  the  justice  room,  calling  on  him  to  appear  on 
Iknnday,  the  27th,  before  the  defendant  and  other 
jitioea  assembled  in  Petty  Sessions  to  answer  a  charge  of 
ridawftilly  refusing  to  deliver  up  his  ticket.  The  plaintiff 
bring  attended  in  obedience  to  the  summons,  the  defend- 
nt  told  the  6ther  magistrates  that  the  ticket  was  correct, 
tnt  die  plaintiff  was  fined  55.,  and  12^.  6^.  costs,  for  not 
ptoducing  it,  and  told  that  if  the  money  was  not  paid  he 
dioald  go  to  the  House  of  Correction  for  fourteen  days. 
The  plaintiff  paid  the  178.  6d.  The  conviction  was  as 
MIows: — 

Be  it  remembered,  &c.,  that  Thomas  Gelen,  late  of,  &c., 
M  convicted,  &&,  before  us,  &c.,  for  that  the  said  Thomas 
Oeieo,  on,  &c.,  then  being  a  passenger  upon  the  Eastern 
Counties  Railway  from  Trowse  to  Ely,  did,  at  the  railway 
station  at  Ely,  in  the  said  Isle,  unlawfully  refuse  to  deliver 
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up  his  ticket  when  required  by  a  servant  of  the  said  railway 
Company  authorized  to  collect  tickets  so  to  do,  contrary  to 
the  bye-law  in  that  behalf  duly  made,  &a»  and  against  the 
form  of  the  statute,  &c.  And  we  adjudge  the  said  Thomas 
Gelen,  for  his  said  offence,  to  forfeit  and  pay  5«.,  for  a 
penalty,  &c.,  and  12«.  6^  costs,  and  if  the  said  serenl 
sums  be  not  paid  forthwith  we  hereby  order  that  the  same 
be  levied  by  distress  and  sale  of  the  goods  and  chattels  of 
the  said  Thomas  Gelen ;  and  in  de&ult  of  sufficient  distresi 
in  that  behalf  we  adjudge  the  said  Thomas  Gelen  to  be 
imprisoned  in  the  House  of  Correction  in  the  said  Isle  for  j 
the  space  of  fourteen  days,  unless  the  several  sums  and  all  1 
costs  and  charges  of  the  said  distress  be  sooner  paid. 
Given  under  our  hands,  &c 

(Signed)  Thomas  Fabdrlu 
George  Hall. 
Henrt  Martqi. 
The  conviction  was  afterwards  quashed  on  appeal  to  the 
Quarter  Sessions. 

At  the  close  of  the  plaintiff's  case  the  defendant's  coonsel 
contended  that  the  plaintiff  must  be  nonsuited  because 
as  to  the  first  count  the  defendant  had  jurisdiction  to 
remand  the  plaintiff;  and  as  to  the  second  count,  that 
there  was  no  evidence  of  malice,  and  that  want  of  reason- 
able and  probable  cause  alone  was  not  evidence  of  malice. 
The  depositions  taken  before  the  defendant  on  the  24tb 
of  September  were  then  put  in,  and  also  the  bye-Jans 
of  the  company,  made  under  the  158  th  section  of  the 
6  &  7  Wm.  4,  c.  cvi.,  amongst  which  was  the  following:— 
"  No  passenger  will  be  allowed  to  take  his  seat  in  or 
upon  any  of  the  Company's  carriages,  or  to  travel  therein 
upon  the  said  railways,  without  having  first  booked  his 
place  and  paid  his  fare.  Each  passenger  booking  his  place 
will  be  furnished  with  a  ticket,  which  he  is  to  shew  and 
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up  when  required  to  the  guard  in  charge  of  the 
•r  to  any  officer  or  servant  of  the  said  Company 
led  to  inspect  or  collect  tickets.  Each  passenger 
docing  or  delivering  up  his  ticket  when  required  is 
subjected  to  a  penalty  not  exceeding  40^.'*  (a). 


1857. 


Gelen 

V. 

Hall. 


iie  6  &  7  Wm.  4,  c.  cvi., 
as  follows : — 
be  it  further  enacted, 
penalties  and  forfeitures 
or  imposed  by  this  Act, 
iae  of  any  b  je-law,  rule 
made  in  pursuance  there- 
manner  of  levying  or 
whereof  is  not  herein 
B  particularly  directed), 
ise  of  nonpayment  there- 
overed  in  a  summary  way, 
order  and  adjudication  of 
justices  of  the  peace  act- 
the  respective  counties 
i,on  complaint  to  them 
purpose  made ;  and  such 
I  and  forfeitures  shall  and 
rwards  be  levied,  as  well 
ists  (if  any)  of  such  pro- 
,  on  nonpayment,  by  dis- 
d  sale  of  the  goods  and 
of  the  respective  ofien- 
persons  liable  to  pay  the 
J  warrant,  under  the 
d  seals  of  such  justices,** 

287.  **  And  be  it  further 
thai  in  all  cases  in  which 
Act  any  penalty  or  for- 
ts made  recoverable  by 
ion  before  any  justice  of 
3e,it  shall  be  lawful  for 
108  of  the  peace,  before 
omplaint  shall  be  made 
>ffi3noe  committed  against 
fiaioiu  of  this  Act,  or 
any  bye-law,  order,  or 
de  in  pursuance  here- 
summon     before     him 


the  party  complained  against, 
and  on  such  summons  to  hear  and 
determine  the  matter  of  such  com- 
plaint, and  on  proof  of  the  offence 
to  convict  the  offender,  and  to 
adjudge  him  to  pay  the  penalty 
or  forfeiture  incurred,  and  to  pro- 
ceed in  the  recovery  of  the  same, 
although  no  information  in  writ- 
ing or  in  print  shall  have  been 
exhibited  before  such  justice,  and 
all  such  proceedings  by  summons 
without  information  in  writing  or 
in  print,  shall  be  as  valid  and  effec- 
tual to  all  intents  and  purposes 
as  if  an  information  in  writing  or 
in  print  had  been  exhibited.** 

Sect.  238.  «' And  be  it  further 
enacted,  that  it  shall  be  lawful 
for  any  collector,  surveyor,  or 
other  officer  or  servant  of  the 
said  Company,  and  such  persons 
as  he  shall  call  to  his  assbtance, 
to  seize,  and  detain  any  person 
whose  name  or  residence  shall  be 
unknown  to  such  collector,  sur- 
veyor, or  other  officer  or  servant, 
who  shall  commit  any  offence 
against  the  provisions  of  this  Act, 
and  to  convey  him  with  all  con- 
venient despatch  before  some  jus- 
tice of  the  peace  within  whose 
jurisdiction  such  offence  shall  be 
committed,  without  any  other 
warrant  or  authority  than  this 
Act  for  so  doing,  and  such  justice 
is  hereby  empowered  and  required 
to  proceed  immediately  to  the 
conviction  or  acquittal  of  each 
such  offender." 
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Taylor  stated,  that  after  the  defendant  had  been  ttka 

into    custody    be    gave    his  name   and    address.    Witt, 

the  superintendent  of  the  railway  at  Ely,  who  was  cilkd 

as  a  witness  by  the  defendant,  stated  that  it  was  atUi 

request  that  the  second  summons  had  been  granted  by  the 

defendant.    Watt  said, ''  I  called  on  Mr.  Hall,  and  toldhim 

a  mistake  had  been  committed,  and  suggested  to  him  thit 

the   plaintiff  should  be  called  before  him  and  dismiwri. 

Mr.  Hall  at  once  said.  By  all  means.    I  told  him  Mr.  Crai 

had  suggested  that  an  information  might  be  laid  ftr  i 

breach  of  the  bye-law  in  refosing  to  produce  his  ticket  vbeii 

called  upon.    I  asked  Mr.  Hall's  sanction  to  grant  an  infiv- 

mation  and  summons  for  that  offence.     To  the  best  oi  mj 

recollection  Mr.  Hall  told  me  to  go  to  the  office  and  ham 

it  prepared.     He  expressed  his  regret  that  the  eTidence  ii 

to  the  tickets  was  not  brought  forward  on  the  previous  dtj. 

And  then  he  sanctioned  me  to  prepare  the  materiah  fa 

the  new  prosecution."    In  answer  to  a  question  put  bj  di0 

learned  Judge,  Watt  stated  that  the  prosecution  for  refesBg 

to  shew  the  ticket  originated  with  him. 

Upon  the  first  count  Lord  Campbell  told  the  jury  thM 
the  imprisonment  was  lawfol,  inasmuch  as  the  defendant 
was  acting  within  his  jurisdiction,  but  directed  the  joij  to 
find  the  damages.  As  to  the  second  count,  he  s^  that 
the  railway  Company,  instead  of  acknowledging  their  nua* 
take,  improperly  caused  a  new  proceeding  to  be  institotad 
against  the  plaintiff  for  not  delivering  up  his  ticket,  thoqgh 
they  bad  no  right  to  cause  it  to  be  delivered  up  at  Elji 
but  that  the  defendant  was  not  answerable  unless  he  koav 
or  believed  that  the  plaintiff  had  not  committed  the  oftooa 
of  refusing  to  deliver  up  the  ticket ;  that  in  point  of  law 
the  offence  bad  not  been  committed ;  that  if  the  defeodaat 
knew  or  believed  that  the  offence  had  not  been  commitlai 
and  lent  himself  to  the  improper  conduct  of  the  Comftsojt 
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they  would  find  for  the  plaintiff.  The  jury  foond  a  verdict 
for  the  defendant  on  the  first  connt,  but  assessed  the 
damages  contingently  at  201,  and  they  found  a  verdict  for 
the  plaintiff  on  the  second  count,  with  6L  damages  beyond 
die  taxed  costs  of  the  plaintiff,  incurred  in  procuring  the 
oooTiction  to  be  quashed.  Leave  was  reserved  to  the 
pUntiff  to  move  to  enter  the  verdict  for  him  with  the  20/. 
chmagM,  and  for  defendant  to  move  to  enter  a  nonsuit,  if 
die  Court  should  be  of  opinion  that  there  was  no  evidence 
of  want  of  reasonable  and  probable  cause,  or  no  evidence  of 

N,  Eabner,  in  the  following  term,  obtained  a  rule  nisi  to 
nter  a  verdict  for  the  plaintiff  on  the  first  count,  on  the 
gRRmd  of  the  defendant  having  acted  without  jurisdiction, 
aod  duU  the  warrant  did  not  shew  any  oflence  under  a  bye- 
Itw,  or  within  the  Isle  of  Ely. 

And  in  the  same  term,  Bybs,  Serjt.,  for  the  defendant, 
obtained  a  rule  nim  to  set  aside  the  verdict  for  the  plaintiff 
<n  the  second  count,  on  the  ground  that  there  was  not  an 
ebeoioe  of  reasonable  and  ph>bable  cause,  and  that  there 
W  no  evidence  of  malice :  or  why  the  judgment  should 
M  be  arrested,  on  the  ground  that  no  such  action  will  lie 
*pb8t  a  magistrate  acting  judicially. 

UPabner  and  J.  H,  MiJh  shewed  cause  against  the  de- 
fi>^f  s  role  (a). — ^The  second  count  charges  the  defendant 
^  acting  maliciously,  and  without  reasonable  and  pro- 
wk  caose,  in  the  execution  of  his  office  as  a  justice  of 
^  peace.  The  11  &  12  Vict  c  44,  s.  1,  afler  reciting 
"^  it  is  expedient  to  protect  justices  of  the  peace  in 
^  execution  of  their  duty,"  enacts,  "  that  every  action 
'^^i^afier  to  be  brought  against  any  justice  of  the  peace  for 
^7  act  done  by  him  in  the  execution  of  his  duty  as  such 

(a)  In  Hikry  Te^m,  Jab.  27.    Before  Pollock,  C.  B.,  Martin,  B., 
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1857.       justice  with  respect  to  any  matter  within  his  jorisdietianii 
^"""^^^^      such  justice,  shall  be  an  action  oo  the  case  as  fiir  a  toit; 
«.  and  in  the  declaration  it  shall  be  expreasly  alleged  VBtk 

such  act  was  done  nialiciously»  and  without  reasonable  ui 
probable  cause ;  and  if  at  the  trial  of  such  action  upoo  dtt 
general  issue  being  pleaded  the  plaintiff  shall  fiul  to  proiv 
such  allegation,  he  shall  be  nonsuited,  or  a  verdict  shall  be 
given  for  the  defendant."    By  that  Act  the  legisUtme  hi 
expressly  recognised  that  an  action  may  be  mainUined 
against  a  justice  of  the  peace  under  such  circnmstanoeBfl 
are  disclosed  in  the  second  count     In  Exrby  v.  Sip9ipi0ii(t) 
it  was  taken  for  granted  that  such  an  action  would  lie^  ni 
the  only  question  raised  was,  whether  notice  of  actioQ  m 
necessary.  The  defendant's  counsel,  on  moving  for  this  mk^ 
cited  the  following  passage  from  Bum*s  Justice,  tiL  Josdeei 
of  the  Peace,  p.  1027 (i) :— "It  may  be  laid  down  «a 
general  rule  that  if  a  justice  of  the  peace  in  or  out  of  I0- 
sions  has  jurisdiction  over  the  subject-matter  laid  beioR 
him,  and  acts  judicially,  he  is  not  liable  to  an  action  fir 
any  act  done  under  it,  however  erroneous  the  condorioDii 
which  he  arrives  may  be.     Nor  is  he  liable  to  an  actiiiii 
however  corrupt  or  malicious  his  motives  were  in  comiiig 
to  that  conclusion,  the  only  remedy  in  such  latter  cM 
being  by  information  at  the  suit  of  the  Queen."    Tbt 
may  be  true  where  the  justice  is  acting  as  a  judge  d 
record,  as  at  quarter  sessions,   but   not  as  applicaUe  to 
magistrates  in  petty  sessions.     Many  of  the  cases  may  b 
explained  on  the  ground  that  as  long  as  the  conviction  le- 
mains  in  force  it  is  a  bar  to  an  action.     In  others,  sodi  • 
Ackerley  v.  Parkinson  (c),  there  was  no  evidence  of  maliee. 
That  was  the  ground  of  the  decision  in  Linford  v.  JRto- 
roy  (d).     Lord  Denman^  in  delivering  the  judgment  of  the 
Court  in  that  case,  says,  «  the  broad  line  of  distinctioo  ■ 

(a)  10  Exch.  358.  (c)  3  M.  &  SeL  411. 

(h)  29  th  Edition.  \d)  13  Q.  B.  340. 
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tbh:  that  unless  the  duty  of  the  magistrate  is  piu^Iy  and        1857. 

gmply  ministerial  he  cannot  be  made  liable  to  an  action  for      ^tp^^^ 
.  .  .    .  .       .  Oblbn 

a  mistake  in  doing,  or  omitting  to  do/  anything  in  exe-  «. 

eotioQ  of  that  duty,  unkst  he  can  he  fixed  toith  malice^  which 
in  this  case  has  been  negatived  by  the  jury.**    In  Rex  v. 
Pakiier(a\  which  was  a  rule  to  shew  cause  why  an  infor- 
■ation  should  not  be  exhibited  against  two  justices  of  the 
peace  for  a  misdemeanor  relating  to  the  conviction  of  a 
poacher,  the  Court  assumed  that  such  an  action  would  lie. 
They  said  that  <*even  where  a  justice  of  the  peace  acts 
ilegally,  yet  if  he  has  acted  honestly  and  candidly,  without 
oppression,  malice,  revenge,  or  any  bad  view,  or  ill  inten- 
tioD  whatsoever,  the  Court  will  leave  the  party  complaining 
to  his  ordinary  legal  remedy,  or  method  of  prosecution,  by 
action,  or  by  indictment"    In  Bex  ▼•  Fielding  (i),  on  shew- 
ing cause  against  a  rule  for  an  information  against  a  justice 
cf  the  peace,  relating  to  the  committing  of  one  Barnard, 
en  a  charge  of  sending  threatening  letters,  the  prosecutor 
larfing  commenced  a  civil  action  was  compelled  to  elect 
lAether  to  proceed  criminally  or  with  the  action.     The  non- 
SabiKty  of  judges  of  courts  of  record  for  acts  judicially 
4one  by  them  was  much  considered  in  Colder  v.  Hdlhet  (c) 
ind  Taaffe  ▼.  D(nones{d).     \WaUony  B. — These  cases  were 
dbcoased  and  acted  upon  in  Houlden  v.   Smith  {ey\     In 
%br   V.    Nesfield  (/)    it    is    evident   that   the    Court 
diODght  that  such  an  action  as  the  present  was  maintain- 
^.    Erie,  J.,  said,  ^  If  the  act  of  a  magistrate  is  done 
^dioat  jurisdiction  it  is  a  trespass;  if  within  the  jurisdic- 
^  the  action  rests  upon  the  corruptness  of  the  motive ; 
^  to  establish  this  the  act  must  be  shewn  to  be  mali- 
^ooa"    In  Lane  v.  Santeloe  (^),  an  action  for  a  malicious 
'^tiseeution  upon  an  indictment  for  felony  was  maintained 

(a)  2  Burr.  1162.  («)  14  Q.  B.  841. 

(J)  2  Burr.  719.  C/^  3  E.  &  B.  724. 

(c)  3  Moo.  P.  C.  28.  (g)  1  Stra.  79. 
((0  3  Moo.  P.  C.  36  n.  (a). 
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1867.        against  a  justice  of  the  peace  who  had  coDumtted  the 
^J^^J^      plaintiff.— They  also  cited  Bartm  ▼.  Brickm6a{m). 


V. 

Hau. 


Byks,  Serjt,  and  Couchy  in  support  of  the  rale.— ^mt: 
There  was  no  absence  of  reasonable  and  probable  cme* 
The  Company  had  power  to  make  bye-laws.  By  one  tf 
these  bye-laws  each  passenger  not  delivering  up  his  ticbl 
when  required  is  subjected  to  a  penalty  not  exceeding  httj 
shillings.  The  plaintiff  was  fined  fire  shillings  tx  not 
delivering  up  his  ticket.  Though  the  defendant  fanned  I 
wrong  judgment  as  to  the  meaning  of  the  bye4aw,  I 
cannot  be  said  that  there  was  no  reasonable  or  probiUi 
cause  fot  his  decision. 

Secondly :  there  was  no  evidence  of  malice.  Absnei 
of  probable  cause  may  be  evidence  of  malice  where  api^ 
secutor  who  is  a  voluntary  agent  is  defendant,  hot  Ml 
where  a  judge  is  defendant:  Burley  v.  BeUiMmt  (b). 

Thirdly :  the  judgment  must  be  arrested.  The  0009 
was  paid  voluntarily.  If  it  had  been  levied  by  &* 
tress^  possibly  before  the  statute  trespass  might  have  bea 
brought  after  the  conviction  had  been  quashed  at  tk 
Quarter  Sessions.  But  here  no  trespass  was  commitiel 
subsequent  to  the  conviction.  No  action  lies  againrt 
a  justice  for  an  act  done  by  him  in  his  ju^dal  csped^ 
and  within  his  jurisdiction,  though  done  maliciouslj  ni 
without  reasonable  and  probable  cause,  and  though  he  OHjte 
subject  to  an  indictment  or  information  at  the  suit  of  tki 
Crown  (c).  The  statutes  relating  to  actions  against  justice^ 
43  Geo.  3,  c.  141,  and  11  &  12  Vict  c.  44,  are  restrainii^ 
and  not  enabling,  Acts.  That  appears  clearly  fioo  d* 
wording  of  the  former  Act.  The  11  &  12  Vict.  c.  44,  did 
not  give  a  new  remedy  against  magistrates  where  DO0 
existed  before,  but  merely  changed   the   form  of  aetioo* 

(a)  13  Q.  B.  393.  (c)  Bum's  Jiutioe,  tit.  Jis(i<^ 

(b)  5  Taunt.  580.  of  the  Peace,  p.  1027,  29th  ed. 


^ 


^ 


Hall. 
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[Maiin,  R. — If  an  action  will  lie  against  a  justice  of  the        1867. 
[leace  for  acting  maliciously  the  count  seepis  sufficient      ^*-*^r^^ 

OlLBN 

m  Kirby  ▼•  Simpson{a\  a  case  which  was  much  considered,  ju, 
ill  the  Judges  appear  to  have  thought  that  the  action 
would  lie.  WaUoUf  B. — I  heard  that  case  tried  before 
GrtmoeU,  J.,  and  it  only  decided  that  assuming  the 
pUntiff's  view  of  the  case  to  1t)e  correct,  notice  of 
action  was  necessary.]  This  case  is  distinguishable, 
because  in  Kirby  v.  Simpson  (a)  there  was  a  commit- 
ment; but  here  there  was  no  trespass.  [Mariiny  B. — No 
doubt  the  payment  of  the  five  shillings  is  essential  to  com- 
plete the  cause  of  action  here.]  There  was  no  duress. 
Even  if  there  was  duress  there  is  no  authority  for  an  action 
ilgUDSt  a  magistrate  for  compelling  the  payment  of  money 
^(^ving  a  corrupt  judgment  In  lAnford  v.  Fitzroy  (i), 
die  defendant  acted  ministerially  in  sending  the  plaintiff 
Id  gaoL  [Watson^  B. — The  decision  by  the  magistrate 
^  he  would  not  take  bail  was  a  judicial  act,  and  the 
iim  of  action  was  for  maliciously  refusing  to  take  bail.] 
iiHaulden  v.  Smiih(c)  the  defendant,  the  judge  of  a 
Coimty  Court,  had  sent  the  plaintiff  to  gaol.  In  Ackerley  v. 
fktldMMon{d)  Lord  EUenboraugh  says,  **The  authority  of 
lad  Coke  and  the  other  cases  supposes  that  the  judge  has 
10  jurisdiction  over  the  subject-matter  to  make  the  action 
mttitainable  against  him."  In  Fhyd  and  Baker^s  Case  (e) 
fifps  and  justices  of  the  peace  are  put  upon  the  same 
filing  as  regards  "  the  vehement  and  violent  presumption 
af  law  that  a  justice  sworn  to  do  justice  will  not  do  injus- 
^^  and  the  consequent  immunity  from  being  chargeable 
^  conspiracy  for  acts  done  in  open  Court  Accordingly, 
^  Hawkins'  Pleas  of  the  Crown,  book  ii.,  c.  8,  s.  74,  (/)  it  is 
*^  ^Justices  of  the  peace  are  not  punishable  civilb/  for 
^  done  by  them  in  their  judicial  capacities ;  but  if  they 

(a)  10  EzcKl  858.  (d)  3  M.  &  Sol.  411,  425. 

(h)  18  Q.  B.  240.  (e)  12  Rep.  24. 

(e)  14  Q.  B.  841 .  (f)  Seventh  Edition,  by  Leach. 
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1857.  abuse  the  authority  wherewith  they  are  enthisted  thej  maj 
be  punished  crwUnalfy  at  the  suit  of  the  King  by  way  of 
information.  But  in  cases  where  they  proceed  mbiisterialti 
rather  than  judicially,  if  [they  act  corruptly  they  are  liaUe 
to  an  action  at'^the  suit^of  the]^party*as  well  as  to  an  inib^ 
mation  at  the  suit  of  the  j^king.''^  That  "doctrine  is  con- 
firmed by  MOb  V.  CoOett  (a> 

The  Court  having  intimated  a  desire  to  hear  the  cm 
further  argued  upon  the  question  whether  judgment  oogbt 
not  to  be  arrested  on  the  second  count. 

Couch  (with  whom  was  Byles,  Serjt,)  was  further  heaidfbr 
the  defendant  in  Easter  Term  (b). — The  question  is  whether 
at  common  law  an  action  will  lie  against  a  magpstnte 
who  wilfully  gives  a  wrong  judgment  on  a  matter  within  ik 
jurisdiction  by  convicting  the  plaintiff,  there  havii^  beea 
no  distress  or  warrant  to  distrain,  and  no  committal  Hk 
statutes  do  not  alter  the  liability  of  a  magistrate  to  sodi  m 
action.  In  Bacon's  Abridgment  Justices  of  the  Peaces 
F.,  it  is  said,  a  justice  of  the  peace,  '*is  not  punishaUeat 
the  suit  of  the  party,  but  only  at  the  suit  of  the  Icing  ff 
what  he  doth  as  judge  in  matters  which  he  hath  poitf 
by  law  to  hear  and  determine  without  the  ooncuneDoe 
of  any  other;  for  regularly  no  man  is  liable  to  an  actioB 
for  what  he  doth  as  judge.**  There  is  no  distinctioB 
between  a  judge  of  record  or  any  other  person  ezerciflDg 
judicial  functions.  In  2  Hawk.  P.  C.  c.  8,  s.  74,  no  dii- 
tinction  is  made  between  acts  done  in  sessions  or  cot  of 
sessions.  The  question  of  immunity  turns  upon  whetlicr 
the  act  done  is  judicial  or  merely  ministerial  In  HUnfff 
V.  Breare  (c),  Lord  Tenterden  held^that  an  action  did  not  & 
against  the  steward  of  a  court  baron,  on  the  ground  that  he 

(a)  6  Bing.  85.  and  Channdl^  B. 

(6)  April  15.    Before  Pollock,  (c)  2  B.  &  Aid,  475. 

C.  B.,  Martin,  B.,  Bramwell,  B., 
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as  a  part  of  the  court  and  not  a  minister  of  it     [Afarfin,       1857. 
L— In  that  case  the  defendant  had  done  nothing  wrong.] 

I  Gfoenvelt  v.  BurweU  (a),  which  was  an  action  against  the 
leosors  of  the  College  of  Physicians  for  improperly  con- 
icting  the  plaintiff  under  the  bye-laws  of  the  College  for 
uk  praxis,  it  was  held  that  no  action  would  lie  against  the 
efendants  for  what  they  did  as  judges.  HoUy  C.  J.,  saying 
that  the  authoriQr  of  the  defendants  was  absolute  to  hear 
Dd  determine  the  offence,^  and  <Uhat  persons  who  are 
idges  by  law  shall  not  be  liable  to  have  their  judgments 
umined  in  actions  against  them.''  [PoUoch^  C.  B, — The 
nation  is  not  whether  a  magistrate,  who  without  any 
fidence  wilfully  and  maliciously  convicts  a  person  brought 
efape  him,  is  liable  to  an  action ;  but  whether  a  man  who 

II  really  acted  as  a  judge  shall  have  the  question  tried 
efixe  a  jury.]  In  this  case  it  was  said  that  the  want  of 
PobaUe  cause  was  evidence  of  malice,  Floyd  and  Baker's 
Iw(&)  and  Dicai  v.  Lard  Brougham  (c)  shew  that  there 
no  distinction  between  a  judge  of  a  court  of  record  and 
locher  judge.  The  result  of  the  authorities  is,  that 
;  common  law  magistrates  were  not  liable  except 
r  trespasses.  If  a  magistrate  authorized  a  trespass 
id  had  no  jurisdiction,  or  if  there  was  no  conviction, 
I  was  liable  to  an  action  of  trespass :  if  the  conviction 
M  quashed,  the  conviction  being  gone,  he  was  left  without 
ntection;  therefore  the  statute  43  Geo.  3,  c.  141,  was 
laedfor  the  protection  of  a  magistrate  under  such  circum- 
teoe&  The  11  &  12  Vict.  c.  44,  does  no  more  than 
Xtad  the  protection  given  by  the  former  Act  [Martin^ 
(•^What  protection  would  the  magistrate  require  if  the 
Bfendant's  contention  were  well  founded?] 
In  Hilary  Term  (Jan.  29)  the  Court  called  on 

(a)  1  Lord  Baym.  468.  (p)  13  Rep.  24. 

(c)  1  Moo.  &  Bob.  307. 
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1857.  ^'  Pabnsr  and  J.  H.  Milk  to  support  the  rale  obtaiiiedci 

^"^^^^      behalf  of  the  plaintiff.— Fint,  the  defendant  acted  wtdntt 
*<  jurisdiction.    The  warrant  of  commitment  refen  lo  a  bji- 

law(a))  but  does  not  shew  that  the  plaintiff  oommitlsdaif 
offsnce  against  that  bye-law,  or  within  the  Ue  of  Ely.  Hi 
offsnce  charged  is,  that  the  plaintiff  unlawfully  tnivdisd  il 
one  of  the  Company's  carriages  from  Trowse  to  Ely  widnit 
having  first  booked  his  place  and  paid  his  bxe,  cotttriiyll 
the  bye-law  in  that  behalf;  but  the  bye-law  imposn  Wi 
penalty  for  such  an  offence.  Again,  there  is  no  poiNri 
apprehend  a  person  for  an  alleged  ofienoe  agunst  a 
law,  or  to  issue  a  warrant  before  conyiction,  but  a  summosi 
ought  to  have  issued.  By  the  6  &  7  Wm.  4,  c  efi« 
s.  236,  all  penalties  imposed  by  any  bye-law  may  be  nV 
vered  by  order  of  any  two  justices  of  the  peace.  Bj 
237th  section,  when  any  penalty  is  recoverable  by  ini 
tion  before  any  justice,  he  may  summon  before  lum 
party  complained  against  Here  there  was  no  i 
or  summons.  The  238th  section  only  enables  any  ^fiett 
servant  of  the  Company  to  seize  and  detain  an 
whose  name  and  residence  shall  be  unknown,  for 
committed  against  the  provisions  of  that  Act.  The  j 
has  no  jurisdiction  except  on  summons,  and  he  most 
proceed  to  the  determination  of  the  case  without  tff 
remand.  By  the  1  &  2  Vict  c.  Izxxi.,  s.  56,  there  k 
power  to  apprehend  any  person  travelling  without  hsfSf 
previously  paid  bis  fare ;  but  not  for  refusing  to  deliwif 
bis  ticket  That  enactment,  however,  has  no  applicidot 
here,  because  the  warrant  refers  to  an  offence  against  a  b)i< 
law,  and  the  bye-law  imposes  no  penalty  for  such  oStM 
The  145th  section  of  '^The  Railway  Clauses  Consoliditiei 
Act,"  8  &  9  Vict.  c.  20,  does  not  afiect  the  case,  becsnn 
that  Act  only  applies  to  railways  to  be  thereafter  ooQ* 

(a)  Aniiy  p.  SS5. 


Cur.  ado.  tntlL 


jadgment 


O0M».  C.  B. — This  was  an  action  tried  before  Lord 
!0  at  the  last  Cambridge  Summer  Assizes.  There 
vo  counts  in  the  declaration^  the  first  for  an  assault 
ae  imprisonment;  the  second  for  an  alleged  wilfal 
licioua  conviction  of  the  plaintiff,  without  reasonable 
bable  cause,  for  the  breach  of  a  bye-law  of  the 
t  Counties  Railway  Company,  by  refusing  to  deliver 
ticket. 

fiusts  proved,  so  far  as  they  are  material  to  the 
;  judgment,  were,  that  on  the  morning  of  the  23rd  of 
iber.  last,  the  plaindff  paid  for  and  received  a  ticket 
Eastern  Counties  Railway  Station  at  Norwich  for 
D«  He  travelled  by  the  railway  to  Ely,  when  one 
Company's  ofiScers  required  him  to  produce  it:  after 
tim^  and  as  to  the  circumstances  connected  with 
the  evidence  was  contradictory,  the  ticket  was  pro- 
II  was  a  ticket  dated  the  3rd  of  September,  and 
lintiff  was  thereupon  taken  into  custody  by  an  officer 
nStwBj  Company,  who  did  not  then  know  his  name 
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Moreover,  there  was  no  power  to  apprehend  the 
at  Ely,  for  he  was  a  passenger  fix>m  Trowse  to 
. — Secondly^  the  warrant  of  commitment  is  bad  on 
>  of  it  It  purports  to  be  in  the  form  given  in 
e  (D.)  of  the  11  &  12  Vict,  c  43,  but  it  does  not 
f  informaticm  or  summons,  which  by  the  12th,  13th 
h  sections  of  that  Act  were  necessary  in  order  to 
he  remand*  The  16th  section  only  empowers  the 
to  adjourn  the  hearing  of  an  information  or  com- 
istituted  in  the  manner  prescribed  by  the  previous 
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1857.       ^^  residence,  but  who  was  informed  of  it  immediately  after* 
^"^r*^^^      wards.     On  the  following  morning  (Monday)  he  was  taikai 
9'  before  the  defendant,  a  justice  of  the  peace,  who  oomimttel 

him  to  the  House  of  Correction,  under  a  warrant  in  di 
Form  (D.)  in  the  Schedule  to  the  Act,  11  &  12  Vict  c.  ti. 
The  warrant  stated  that  the  plaintiff  had  been  charged  oa 
oath  before  the  defendant,  for  having  travelled  on  the  ia2* 
way  without  having  paid  his  fare,  contrary  to  a  bye-law  of. 
the  Company,  and  commanded  him  to  be  taken  to  d»'. 
House  of  Correction  and  there  kept  until  the  27th,  and  to  h] 
then  brought  before  the  justices  at  petQr  sessions  to  answit 
the  chaiige.    Upon  the  next  day  (Tuesday)  it  was  aacertaioei' 
that  the  plaintiff  had  paid  his  fare  and  received  a  tkkd^': 
but  that  in  consequence  of  the  stamping  machine  beiB| 
out  of  order  the  date  was  marked  as  the  3rd  instead  of  At. 
23rd.      The  defendant  being  informed  of   this   caoni' 
the  plaintiff  to  be  sent  for  from  the  House  of  Conectionni: 
discharged  him ;  but  a  summons  was  then  served  upon  ham 
requiring  his  appearance  on  the  27th  to  answer  a  chaigtf 
for  refusing  to  deliver  up  his  ticket.     He  appeared  in  con* 
sequence,  and  was  convicted  in  a  penalty  of  five  shillingl 
and  costs  which  he  paid.     The  conviction  was  afterwuda 
quashed  by  the  Court  of  Quarter  Sessions  on  appeal    The 
first  count  was  for  the  imprisonment  under  the  warrant  of 
the  24th  September.     The  chief  justice  was  of  opinion  that 
the  imprisonment  was  lawful,  but  directed  the  jury  to  find 
the  damages,  and  the  verdict  was  entered  for  the  defendant, 
but  leave  given  to  the  plaintiff  to  move  to  enter  the  verdict 
for  him  for  20/.,  which  the  jury  found  to  be  the  damagea. 
Mr.  Palmer  obtained  a  rule  to  enter  the  verdict  accordinglji 
but  we  are  of  opinion  that  the  ruling  of  the  chief  justice 
was  right,  and  that  this  rule  ought  to  be  dischaiged. 

The  question  depends  entirely  upon  certain  acts  of  paifii- 
ment.     The   Railway  Clauses   Consolidation   Act,  1845i 


Hall. 
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8  &  9  Vict  c.  2O9  does  not  apply.     It  is  confined  to  rail-        1857. 

w»v8  authorized   to  be   thereafter  constructed,    and   the       ^-^-v^*-' 
*•  .  .  .  Gblen 

Eastern  Counties  Railway  was  made  under  a  previous  Act,        ^^v, 

m,  the  6  &  7  Wm.  4,  c.  cvi.     Under  the  158th  section  of 

du8  Act  a  bye-law  had  been  duly  made  which  imposed 

1  penalty  of  forty  shillings  upon  any  one  travelling  upon 

Ae  railway  without  having  booked  his  place  and  paid  his 

five.   By  the  237  th  section,  penalties  are  made  recoverable 

before  a  justice,  who  is  authorized  to  summon  before  him 

tty  person  against  whom  complaint  is  made  for  any  offence 

Iguost  a  bye-law,  and  to  proceed  therein.     By  the  238th 

ftedoD,  any  oflBcer  of  the  Company  is  empowered  to  seize 

apd  detain  any  person  whose  name  and  residence  shall  be 

.unknown  to  him  who  shall  commit  any  offence  against  the 

.Act,  and  to  convey  him  before  a  justice  without  any  warrant ; 

imi  the  justice  is  required  to  proceed  immediately  to  the 

'iODfiction  or  acquittal  of  the  offender.     Upon  this  Act  it 

yim  aigued  on  behalf  of  the  plaintiff,  and  we  think  cor- 

>iecdy,  that   the  defendant   had   no   authority  to   issue  a 

'Vvrant  before  conviction,  that  his  authority  was  to  issue  a 

llonnnons  only,  and  that  the  authority  to  arrest  in  the  first 

ibitaiice,  under  the  238th  section,  was  confined   to   the 

-^ficer  of  the  Company,  and   the  duty  thereby  imposed 

ipoo  the  justice  was  forthwith,  upon  the  alleged  offender 

iKiDg  brought  before  him,  to  proceed  to  the  determination 

tf  the  case. 

But  the  Act  relied  upon  by  the  defendant  as  justifying 

fte  imprisonment  was  the  11  &  12  Vict.  c.  43,  one  of  the 

acts  called  "  Sir  John  Jervis  s  Acts,"  which  is  entitled 

*Ao  Act  to  facilitate  the   performance  of  the  duties  of 

Atices  of  the  peace  out  of  sessions,  within  England  and 

'^ales,  with  respect  to  summary  convictions  and  orders." 

Mie  course  of  proceeding  upon  the  hearing  bf  complaints 

^  r^;ulated  by  several  sections,  beginning  with  the  12th^ 

VOL.    U. — N.  S.  D    D  EXCH. 
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and  the  16th  section  enacts,  that  before  or  during  the  heir* 
ing  of  any  complaint  or  information,  it  shall  be  lawful  ior 
the  justice  at  his  discretion  to  adjourn  the  hearing  to  i 
time  and  place  to  be  appointed  and  stated,  and  in  the  men- 
time  to  suffer  the  defendant  to  go  at  laige,  or  to  comnil 
him  to^  amongst  other  places,  the  Ilouse  of  Correction,  a 
to  discharge  him  upon  entering  into  a  recognizance  to  sppetf 
and  the  form  of  the  warrant  of  commitment  is  given  in  th 
Schedule  (D.).  It  was  upon  this  authority  that  the  defendn 
acted,  and  we  think  it  justified  him.  The  plaintiff  wi 
brought  before  him  under  the  alleged  authority  of  tb 
238th  section  of  6  &  7  Wm.  4,  c  cvi.,  and  we  do  not  thiol 
it  material  whether  or  not  the  ofiScer  of  the  Company  wi 
justified  in  detaining  the  plaintiff  in  custody  under  it.  I 
seems  to  us  sufficient  for  the  protection  of  the  defendant 
that  the  plaintiff  was  brought  before  him,  and  infonnatici 
and  complaint  made  of  an  offence  against  the  Eastern  Coofr 
ties  Railway  Act,  and  that  thereupon,  by  the  16th  sectioi 
of  "  Sir  John  Jervis's  Act,"  he  was  authorized,  if  in  li 
discretion  he  thought  fit,  to  commit  the  plaintiff  under  tb 
warrant  to  the  House  of  Correction.  The  circumstance  iW 
the  plaintiff  had  paid  bis  fare  cannot  affect  the  author^, 
of  the  justice  to  act  upon  the  16th  section.  ' 

The  second  count  was  in  respect  of  the  conviction  of  ibj 
plaintiff  on  the  27th  for  not  delivering  up  his  ticket,  andt 
alleges  that  the  defendant  convicted  the  plaintiff  wronf 
fully,  wilfully  and  maliciously,  and  without  reasonable  cl 
probable  cause,  and  that  the  plaintiff  was  thereby  compeOel 
to  pay  a  sum  of  money,  and  that  the  conviction  was  ate 
wards  quashed  upon  appeal  to  the  quarter  sessions.  Aal 
it  a  verdict  was  found  for  the  plaintiff  for  considentl 
damages.  A  rule  was  obtained  on  behalf  of  the  defendii 
to  set  aside  tue  verdict  as  being  against  evidence,  and  db 
to  arrest  the  judgment  on  the  ground  that  the  second  cool 
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Liadoees  no  legal  cause  of  action.  Upon  the  latter  point 
m  have  bestowed  much  consideration,  and  we  are  not  at 
pRsent  prepared  to  hold  the  count  bad.  But  upon  a  careful 
perosal  of  the  evidence,  we  think  that  the  rule  for  a  new 
trill  ought  to  be  made  absolute ;  and  in  order  that  such  trial 
My  take  place  wholly  without  prejudice  and  in  the  manner 
the  most  satisfactory,  we  think  it  better  to  say  nothing 
kjond  this,  that  in  our  opinion  it  is  right  and  proper  that 
Ae  case  should  be  submitted  to  a  second  jury,  but  it  ought 
Id  be  on  payment  of  costs  by  the  defendant. 

The  plaintiff's  rule  discharged. 

The  defendant's  rule  absolute  for  a 
new  trial  on  payment  of  costs. 


1857. 


GSLSV 

V. 

Hall. 


ILbia  Oldershaw  and  Robert  Musket,  Executrix  and 
Executor  of  Robert  Oldershaw  v.  William  Thohas 


Kino. 


T, 


Afoy  23. 


fSU  9«.  Sd*  upon  the  defendant's  guarantee. 


HIS  was  a  special  case  stated  for  the  opinion  of  the  The  following 

:  p  guarantee 

y^^  was  held,  by 

The  action  was  brought  by  the  plaintifis,  as  executrix  anT^a/wn.B. 
•nd  executor  of  Robert  Oldershaw,  to  recover  the  sum  of  p^/^f^B.,) 

not  to  be 
founded  on 
a  sufficient 
don:—.**!  am  aware  that  my  ancles  J.  and  J.  F.   K.  stand  considerably  indebted 
^yot  for  professional  business  and  for  cash  advanced  to  them,  and  that  it  is  not  in  their 
pittr  to  pay  yoa  at  present,  and  as  in  all  probability  they  will  become  further  indebted  to 
)Vi^tboagD  I  by  DO  means  intend  that  this  letter  shall  create  or  imply  any  obligation  on  your 
Jte  to  increase  yoor  daim  against  them,  I  am  willing  to  bear  you  harmless  against  any  loss 
*yig  oat  of  the  past  or  future  transactions  between  you  and  my  said  uncles  to  a  certain 
^iMrt ;  and,  therefore,  in  consideration  of  your  forbearing  to  press  them  for  the  immediate 
fpwmni  of  the  debt  now  due  to  you,  I  hereby  engage  and  agree  to  guarantee  you  the  payment 
^9Bj  sam  they  may  be  indebted  to  you  upon  the  balance  of  accounts  at  any  time  during  the 
Nit  mx,  yean  to  t£e  extent  of  1000/.  wheneyer  called  upon  by  you  to  pay  the  same*  and  after 
Hh«  Boociie  preykws  notice. 

D  D   2 
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In  August,  I8489  John  and  Joeeph  Francis  King  being 
indebted  to  the  testator  Robert  Oldersbaw,  who  was  didr 
attorney,  in  a  considerable  sum  of  money,  applied  to  Us 
for  further  advances,  which  he  declined  to  make  unlesB  be 
had  the  defendant's  guarantee.  The  defendant,  after  some 
correspondence  and  two  interviews  with  the  testator  1. 
Oldershaw,  signed  the  following  memorandam. 

'*  21,  Manchester  Terrace, 
"  Dear  Sir,  August,  24,  1848. 

*'  I  am  aware  that  my  uncles  J.  and  J.  F.  King  ttiai 
considerably  indebted  to  you  for  professional  business,  fld 
for  cash  lent  and  advanced  to  them,  and  that  it  is  not  in  their 
power  to  pay  you  at  present,  and  as  in  all  probability  tb^ 
will  become  still  further  indebted  to  you,  though  I  bjM 
means  intend  that  this  letter  shall  create  or  imply  lOJ 
obligation  on  your  part  to  increase  your  claim  against  tbe^i 
1  am  willing  to  bear  you  harmless  against  any  loss  arising 
out  of  the  past  or  future  transactions  between  you  and  af 
said  uncles  to  a  certain  extent,  and  therefore  in  considentiaR 
of  your  forbearing  to  press  them  for  the  immediate  pajmeit 
of  the  debt  now  due  to  you,  I  hereby  engage  and  agree  10 
guarantee  you  the  payment  of  any  sum  they  may  be  in- 
debted to  you  upon  the  balance  of  accounts  betweeD  J^ 
at  any  time  during  the  next  six  years,  to  the  extent  of 
1000/.,  whenever  called  upon  by  you  to  pay  the  sameyind 
after  twelve  calendar  months  previous  notice. 

**  To  Robert  Oldershaw,  Esq.  *<  I  remain,  && 

William  Thomas  &»' 

The  above  guarantee  was  handed  to  the  testator  Bobdt 
Oldershaw  on  the  25th  of  August,  1848,  on  which  dqr 
he  advanced  to  John  and  Joseph  Francis  King  170L  ^ 
viously  thereto  he  had  advanced  to  them  513/L  in  mooe}* 
After  the  25th  of  August,  1 848,  he  paid  to  John  and  Jc^^ 
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Francb  King  various  sums,  amounting  in  the  whole  to 
520JL  The  transactions  went  on  till  the  10th  of  July,  1849, 
when  John  and  Joseph  Francis  King  became  bankrupts. 
At  the  date  of  the  fiat  there  was  due  from  the  said 
Jdm  and  J.  F.  King  to  the  testator  Robert  Oldershaw 
2mL  IBs.  4<2. 

Afier  the  realization  of  the  securities  in  the  hands  of  the 
testator,  and  the  receipt  of  a  dividend  under  the  estate  of 
John  and  J.  F.  King,  there  remained  due  to  the  plaintiffs, 
ai  executrix  and  executor  of  the  said  Robert  Oldershaw, 
vhodied  in  May,  1851,  the  sum  of  731/.  Ss.  Sd.;  and  on 
ibe  6th  of  June,  1854,  the  plaintii&  gave  notice  to  the 
defendant  that  the  said  sum  of  731il  9s.  3^.,  was  due  and 
mngand  requested  him,  under  the  terms  of  his  guarantee, 
topaj  the  amount  of  the  same  to  them. 
It  is  agreed  between  the  parties  that  all  things  necessary 

to  be  done,  and  all  conditions  precedent,  have  been  per- 
ftraied  and  fulfilled,  and  all  times  have  elapsed  necessary 

loeoable  the  plaintiff  to  recover  the  said  sum  of  7SIL  9$.  Sd., 

pnmded  the  Court  shall  be  of  opinion  that  the  defendant, 

tmder  the   said    memorandum  and   facts  above  stated,  is 

Gable  to  pay  the  same. 
The  questions  for  the  opinion  of  the  Court  are :  First, 

whether,  on  the  above  facts,  the  defendant  is  liable  or  not : 

iod  Secondly,  to  what  extent. 

Snowies  (with  whom  was  fV.  M.  Cooke)  argued  for  the 

plamtiff  in  last  Michaelmas  Term  (Nov.  10). — This  gua- 

tlDtee  appears  to  have  been  made  upon  a  sufficient  consi- 

^lation,  namely,  future  advances.     The  testator  was  *^  to 

Cvbear  to  press  for  the  immediate  payment"  of  the  debt 

Uieo  due  to  him.     In  consideration  of  such  forbearance, 

tnd  of  the  testator's  continuing  to  make  such  advances  as 

lie  thought  fit,  but  which  advances  he  was  not  compelled 
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1857.  to  make,  the  defendant  agreed  to  guarantee  the  pajmentof 
Oldbbbhaw  ^^y  ®"°^  ^°  which  J.  and  J.  F.  King  might  be  indebted  to 
him  on  the  balance  of  accounts  at  any  time  daring  the 
next  six  years.  The  words  ''as  in  all  probability  they  liB 
become  further  indebted  to  you,^  shew  that  the  motite 
operating  on  the  guarantor,  in  other  words,  the  considenitioo, 
was  not  only  the  not  pressing  for  payment^  but  the  fbilixr 
loans  contemplated.  In  order  to  make  the  conadentkn 
sufficient  it  is  not  necessary  to  shew  that  the  testator  ym 
bound  to  make  further  advances.  It  is  enough  if  the  obli- 
gation is  conditional  upon  the  ftirther  advances  being  mada 
Here,  that  condition  having  been  fulfilled,  the  guarantee 
became  binding.  It  appears  on  the  &ce  of  the  case,  tint 
the  testator  would  not  have  made  the  further  adnmeei 
unless  the  guarantee  had  been  given.  [AUersetiy  B.— Tb 
defendant  consents  to  be  liable  to  the  extent  of  lOOOl,  wi 
it  appears  that  at  the  time  of  the  guarantee  a  nadi 
less  sum  was  due.]  That  shews  that  future  advances  were 
contemplated,  which  is  the  consideration  to  be  collected 
from  a  perusal  of  the  whole  letter.  In  Bell  v.  JVtlch  (a),  the 
Court  in  putting  a  construction  on  the  terms  of  the 
guarantee,  laid  stress  on  the  amount  due  at  the  time  it  «• 
given. — Secondly.  "The  forbearing  to  press  for  immediate 
payment  of  the  debt''  is  a  sufficient  consideration  to  sup- 
port the  promise.  A  reasonable  construction  must  be  pot 
upon  the  words.  It  is  a  question  of  fact  whether  the 
testator  did  press  for  immediate  payment.  Wailing  for  • 
very  short  time,  such  as  an  hour,  might  be  an  illusoiy  6^ 
bearancc.  But  the  Court  will  not  entertain  any  queslko 
as  to  the  adequacy  of  the  consideration.  Indeed,  forbear* 
ance  for  a  day,  or  even  a  less  time,  might  be  a  matter  (f 
importance  to  the  parties.  The  word  "  immediate  "  need  not 
be  construed  literally  :  Page  v.  Pearce  (6).  \^Alderson,  B.^ 
(a)  9  C.  B.  154.  (6)  8  M.  &  W.  677. 


J 


TRINITY   TERM,   20   VICT.  403 

« Pleading  immediately"  means  pleading  in   twentj-four         1857. 
boon.]    In  Mapes  v.  Sidney  (a)  a  promise  in  consideration    ^""^^ 
that  the  defendant  would  forbear,  with  an  allegation  that  the  v. 

KlKO. 

pluDtifF  did  forbear  per  magnum  tempus^woa  held  good. 
[AUerson,  R — Here  the  word  immediate  shews  that  the  for- 
bearance is  not  to  be  perpetual.]  It  is  enough  if  it  amounts 
to  an  agreement  to  suspend  the  remedy.  In  Payne  v. 
Wilam  (b),  an  agreement  to  pay  a  sum  of  SOL  on  the  1st  of 
April,  in  consideration  that  the  plaintiff  would  ^^  suspend 
prooeedings,**  was  held  to  be  binding. 

Pekrsdatff,  for  the  defisndant. — First,  the  document  in 

qoeation  is  a  mere  proposal  or  offer  to  guarantee,  and  must 

be  accepted  in  ord^  to  bind  the  defendant :  M'lver  v. 

Bichardson  {c\  Mozley  v.  Ti$Mer  (rf>    [Bramwell,  B.— The 

ktter  appears  to  be,  not  a  proposal,  but  the  result  of  a 

fuerious  arrangement.] — Secondly,  assuming  the  document 

to  be  a  guarantee,  there  is  no   suflBcient   consideration 

losopport  ic    An  express  consideration  is  stated  on  the 

6oe  of    the    instrument,  viz.,   forbearance ;   and    therc- 

^  no  other  consideration  can  be  implied  by  law.     But 

foibearaoce  for  a  long,  or  a  short,  or  for  some  time,  is  not  a 

good  consideration  to  support  a  promise ;  it  must  be  an 

^^beolate  forbearance,  or  for  a  definite  time:  Com.    Dig. 

Action  upon   the  Case   upon   Assumpsit  (B)  (B  1).     In 

Mafez  V.  Sidney  (a)  the  consideration  was  forbearance  to 

*ie  for  a  debt,  and  that  was  held  good,  two  of  the  Judges 

being  of  opinion  that  it  should  be  intended  a  total  and 

ibsolute  forbearance.     Semple  v.  Pink{e)  shews  that  for- 

lioiraoce  generally,   or  for  a  reasonable   time,   is  not   a 

iQfficieDt  consideration.    Bell  v.  Welch  (f)  is  also  an  autho- 

(a)  Cro.  Jac.  683.  (d)  1  C.  M.  &  R.  692. 

(b)  7  B.  &  C.  428.  (e)  1  Excli.  74. 

(c)  1  M.  &  Sel.  557.  (/)  9  C.  B.  154. 
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1857.        rity  in    the  defendant's  favour.     It  is  argued  that  the 

Q^"^"""'^^      guarantee  contemplates  future    advances,    and   therefore 

^^-  there  is  a  sufficient  consideration  on  the  hce  of  it    But  iti 

KlHO. 

terms  exclude  any  intention  that  future  advances  should 
form  part  of  the  consideration.  If  the  entire  conmdentioQ 
consists  of  forbearance  and  future  advances,  it  would  be 
necessary  for  the  plaintiff,  in  declaring  on  the  guarantee,  to 
allege  forbearance.  But  forbearance  being  expressly  stated 
as  the  consideration,  future  advances  cannot  be  incorporated 
as  part  of  it.     [Wiatson^  B.,  referred  to  fFood  v.  Benitm{a)] 

Knawlesj  in  reply.  Forbearance  to  press  for  imme&k 
payment  is  a  good  consideration.  In  Payne  v.  WUMOni^i) 
it  was  held  that  a  consent  to  stay  proceedings  on  a  cog- 
novit was  a  sufficient  consideration  to  support  a  promise  to 
pay  the  debt :  Littledaky  J.,  there  said,  that  after  verdict 
it  must  be  taken  that  the  proceedings  were  suspended  abso- 
lutely, or  for  a  reasonable  time.  [PoUock^  C.  B.,  referred  to 
Bathes  V.  Todd{c).'\  At  all  events  the  future  advances  form 
a  good  consideration. — He  also  referred  to  Meckelen  t. 
Wallace  (d). 

Cur.  adv.  vuU, 

The  Court  having  differed  in  opinion  the  following 
judgments  were  now  delivered. 

Bramwell,  B. — My  brother  Watson  and  myself  are  of 
opinion  that  the  defendant  is  entitled  to  judgment  The 
consideration  mentioned  for  the  defendant's  promise  is 
forbearing  to  press  for  the  immediate  payment  of  the  debt 
now  due ;  and  this  in  our  judgment  is  void  for  uncertainty. 
The  authorities  which  have  been  referred  to  shew  that  a 
guarantee  in  consideration  of  forbearance  "for  some  time," 

(a)  2  C.  &  J.  94.  (b)  7  B.  &  C.  423. 

(c)  8  A.  &  E.  846.  (d)  7  A.  8c  E.  49. 
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''a  little  time,"  is  void.  In  the  present  case,  the  word 
^^  immediate."  That  cannot  mean  ^instantaneous,"  and 
fthing  beyond  is  uncertain.  It  was  argued  that,  no  time 
log  named,  it  was  to  be  taken  to  be,  that  a  reasonable 
ne  was  intended.  That  is  not  so,  as  it  is  to  ^*  forbear  to 
688  for  immediate  payment  ;**  not  forbear  for  a  reasonable 
ne.  However,  assuming  it  were  so,  that  is  equally  vague 
id  uncertmn.  In  the  result,  one  may  be  able  to  say  in 
ich  particular  case  if  the  creditor  has  waited  a  reasonable 
me ;  but  it  is  impossible  to  lay  down  a  rule  as  to  what 
les  or  does  not  constitute  such  a  time  between  a  debtor 
id  creditor;  and  accordingly  it  was  so  held  in  Semple  v. 
tiii(a),  where  the  reasoning  of  Baron  Alderson  and  the 
imark  of  Baron  Rolfe  are  to  the  effect  that  such  a  gua- 
iDtee,  as  stated  in  the  declaration  in  that  case,  is  void  for 
Dcertainty.  Then,  whether  this  consideration  be  read  to 
e  to  forbear  for  a  reasonable  time,  or  to  forbear  to  press 
V.  immediate  payment,  it  is  void.  Mapes  v.  Sidney  (b) 
ill  not  help  the  plaintiff  on  either  ground  of  its  decision, 
IT  here  the  agreement  to  forbear  is  not  absolute,  nor  is 
GtiHobarfs  reason  applicable,  as  the  consideration  for  the 
{Kement  must  now  be  in  writing. 
But  it  was  said  that  the  guarantee  contemplated  the  possi- 
%  of  future  advances,  and  that  as  a  guarantee  saying  ^*  I 
iU  pay  anything  you  advance  to  A.,"  without  saying  why, 
ould  be  good  ;  and  as  it  appears  by  Wood  v.  Benson  (c)  that 
goarantee  may  be  good  for  a  future,  and  bad  for  a  past, 
'bt,  80  may  this  guarantee  be  good  for  the  future,  though 
^  for  the  past  debt.  But  we  are  of  opinion  that  as  the 
Qsideration  expressly  mentioned  is  forbearance,  the  pro- 
tie  cannot  (as  in  the  case  cited)  be  referred  to  what 
lierwise  no  doubt  might,  by  necessary  implication,  be 
ceo  to  be  the  consideration.     It  is  clear  that  if  the  gua- 

(a)  1  Exch.  74.  (b)  Cro.  Jac.  683. 

(c)  2C.  &  J.94. 


Oldbrshaw 
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rantee  had  been  '^  in  consideration  yoa  will  forbear  (or  a 

month,''  that  would  be  at  least  a  part  of  the  considenuon, 

V-  and  performance  of  it  would  have  had  to  be  averred,  ud 

Kino. 

a  condition  precedent ;  and  it  is  not  the  less  so  here  becme 
tlie  consideration   is  void  for  uncertainty.     Again,  tbe 
agreement  is  to  pay  the  sum  due  **on  balance  of  acoocmtS)" 
so  that  the  defendant  was  to  be  liable  for  nothing  other 
than  a  sum  in  which  the  old  debt  was  taken  into  aocoonl 
We  are  of  opiniop,  therefore,  that  the  plaintifis  are  vA 
entitled  to  recover,  and  we  cannot  help  adding  that  thoogji 
we  doubt  not  that  the  intention  of  the  testator  was  ptf- 
fectly  fair,  as  indeed  is  shewn  by  the  indulgence  he  giv^ 
and  that  he  desired  not  to  tie  himself  up,  only  becuB 
of  the  loss  which  might  thereby  accrue,  atill  that  he  Si  ^ 
endeavour  to  get  a  binding  promise  without  giving  mf  j 
consideration  for  it,  and  in  reality  fails  in  conseqaenccL  i 
What  the  defendant  substantially  bargained  for  was  tst  1 
bearance  to  the  principal  debtor,  and  to  this  he  never  id  \ 
a  right,  though  it  was  granted  in  fact. 

Pollock,  C.  B. — I  regret  veiy  much  that  I  am  coo- 
pelled  to  differ  from  the  rest  of  the  Court,  but  it  appeiB  , 
to  me  that  the  plaintiff  is  entitled  to  our  judgment,  loJ  .^ 
this  whether  we  look  at  the  authorities  on  the  subject  or  il 
the  reasonable  construction  which  is  to  be  put  on  tbe  letter  * 
of  guarantee  with  reference  to  the  whole  matter  to  which  < 
relates.  (His  Lordship  then  read  the  guarantee.)  I  tUo» 
a  mercantile  instrument  such  as  this  is,  ought  not  to  he 
read  and  construed  with  the  strictness  with  which  a  dcdl* 
ration  or  plea  might  be.  We  ought  (in  my  judgment)  tP 
see  whether  the  parties  have  so  expressed  themselves  as  to 
shew  that  there  was  a  guarantee,  and  for  what,  and  apw 
what  consideration.  B}'  the  Statute  of  Frauds  such  an 
undertaking  must  be  in  writing,  and  I  do  not  intend  to 


Trinity  term,  20  vict.  407 

question  the  case  of  fFain  v.  Warlters  (a),  that  the  consi- 
deratioQ  for  the  promise  must  appear  as  well  as  the  promise 
itself,  but,  as  there  is  in  reality  a  consideration  in  this 
ooDtract  which  is  not  ezfuressed,  it  appears  to  me  that 
eflect  ought  to  be  given  to  it,  so  that  the  agreement 
between  the  parties  should  be  carried  into  effect.  The 
defendant  undoubtedly  intended  to  promise  something,  and 
6r  a  consideration.  On  the  faith  of  that  promise  the 
pbuDtiff  has  advanced  money  and  given  credit,  and  I  think, 
MiesB  we  are  compelled  by  reason  ot  authority  to  decide 
^pinst  the  plaintifl^  we  ought  to  give  effect  to  what  un- 
dDri)tedIy  was  intended  between  the  parties.  It  is  said 
thtt  a  consideration  being  expressed,  we  must  take  what  is 
etpressed  to  be  the  real,  true  and  only  consideration,  and 
tkac  We  cannot  notice  any  other  that  is  not  expressed.  I 
A>  not  feel  the  force  of  that  remark,  and  the  rather  because 
Ae  consideration  expressed  is  said  to  be  no  consideration 
it  all ;  had  there  been  no  consideration  expressed  at  all,  it 
li  dear  from  several  cases  (which  it  is  unnecessary  to  cite) 
Aat  the  advance  of  money  and  the  incurring  of  a  further 
dri»t  would  (though  not  expressed)  have  been  a  good  con- 
Meration  for  the  promise  to  pay  the  debt  arising  out  of 
Mefa  future  transactions.  I  cannot  see  the  good  sense  or 
is  justice  of  at  the  same  time  deciding  that  the  considera- 
iutL  stated  is  no  consideration,  and  therefore  will  not  sup- 
pKi  the  promise,  and  yet  it  is  sufficient  to  prevent  us  from 
Inking  at  the  agreement  and  seeing  that  it  contains  a  real, 
nfastantial  and  good  consideration,  upon  which  the  promise 
■I  least  as  far  as  future  transactions  are  concerned)  may  be 
sAiced.  It  seems  to  me  not  to  be  good  law,  or  logic,  to 
Hj  that  it  is  a  consideration  and  that  it  is  no  considera- 
00^  and^this  to  defeat  the  real  and  honest  intention  of  the 
nrties  (of  one  of  them  at  least) ;  and  it  seems  to  me  we 

(a)  5  East,  10. 
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1857.        ought  to  construe  the  agreement  ^^  ut  res  magis  valeat  quam 
^'"^"^''^^      pereat ;"  and  if  what  is  stated  to  be  the  consideration  is  do 

Oldebshaw 

V,  consideration  at  all,  we  ought  to  see  whether  there  is  nut 

another  consideration  which  will  render  the  agreement 
sensible  and  available  quoad  future  dealings  (at  least).  In 
the  case  o{  Johnston  v.  NichoUs{a)  the  guarantee  was  in 
these  words :  '^  As  you  are  now  about  to  enter  upon  trans- 
actions in  business  with  C,  with  whom  jou  have  already 
had  dealings,  in  the  course  of  which  C.  may  from  time  to 
time  become  lai^ely  indebted  to  you ;  in  consideration  of 
your  doing  so  I  hereby  agree  to  be  responsible  to  yoa  for, 
and  guarantee  to  you  the  payment  of,  any  sums  of  monej 
which  C.  now  is,  or  may  at  any  time  be  indebted  to  you, 
so  that  1  am  not  called  upon  to  pay  more  than  the  sum  of 
200021''  There  the  only  consideration  expressed  was,  eniff' 
ing  upon  transactionsy  not  saying  for  how  long ;  here  ti» 
consideration  expressed  is  forbearing  to  press  for  immedudt 
payment  In  the  case  cited  MauUy  J.,  held  the  conadert- 
tion  to  mean  substantially  that  the  plaintiffs  would  anUtsau 
the  dealings ;  so  here  forbearing  to  press  for  immediate  paf 
ment  really  means  allowing  the  account  to  go  on,  or  allowing 
the  dealings  to  continue,  and  the  Court  held  that  the  con- 
sideration was  sufficient  to  support  a  promise  to  pay  tbe 
past  debt,  as  well  as  any  future  debt  to  be  incurred. 
Cresswell,  J.,  took  the  same  view  of  the  consideration, 
which  he  held  to  be  continuing  to  have  dealings^  in  which 
Erie,  J.,  concurred :  (see  also  the  case  of  Russell  cd 
Another  v.  Moseley  (b),) 

With  respect  to  so  much  of  the  consideration  as  arose 
out  of  future  advances  and  dealings,  I  am  of  opinion 
that  what  is  necessarily  implied  from  the  writing  w 
to   be   dealt    with    as   if    it   was  actually   tliere  eiprtud 

(a)  1  C.  B.  251.  (b)  3  B.  &  B.  211. 
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in  wards  at  length ;  the  implication  is  not  one  of  law  it  is 
oDe  offset.     It  is  a  necessary  implication  of  fact  arising  out 
of  the  transaction  and  the  language  used    respecting  it. 
Where  the  law  would  imply  a  contract,  that  shall  not  pre- 
vail against  an  express  contract :  but  it  is  not  implied  by 
law  that  the  future  advances,  if  made,  shall  be  the  consi- 
deration for  a  promise  to  pay  them  by  a  third  person.     It 
is  implied  as  a  necessary  conclusion,  not  of  law,  but  of  fact, 
that  that  is  what  the  parties  meant,  and  that  it  is  so  clear, 
maoifest  and  obvious  that  there  is  no  occasion  to  express  it 
I  think,  therefore,  the  document  is  to  be  read   thus — as 
to  past  debts,  in  consideration  of  your  forbearing  to  press  for 
immediate  payment,  and  as  to  future  dealings,  in  consi- 
deration of  your  continuing  these  dealings   and   making 
advances,   if  you  shall   make  them,   which  you  are   not 
*  bonnd  to  do,  I  hereby  undertake,  &c. ;  or  else — as  to  past 
debts  and  future  advances,  in  consideration  of  your  for- 
bearing  to  press  for  immediate  payment,  and  allowing  the 
iuxount  to  go  on,  I  undertake  to  pay  the  balance,  consisting 
of  either,  not  exceeding  \O0OL     Suppose  a  guarantee  were 
in  these  words, — *'  I  undertake  without  any  consideration  to 
PJ  for  any  goods  you  may  supply  to  J.  S.,  fi^om  the  dale 
of  this," — and  the  goods  were  furnished  to  J.  S.,  could  it  be 
Mccessfully  contended  that  the  party  giving  the  promise 
^oold  not  be  bound  to  pay  for  them  on  the  ground  of 
^re  being  no  consideration?    I  am  of  opinion  in  the 
negative,  and  "  without  any  consideration"  would  be  con- 
•^ed  to  mean  without  any  other  consideration  than  what 
^868  ont  of  the  transaction  itself. 

I  am  therefore,  without  any  doubt,  of  opinion,  that 
effect  ooght  to  be  given  to  this  guarantee  in  respect  of  the 
advances  made  and  the  debts  contracted  since  the  date  of 
^^  guarantee,  and  I  incline  to  think  that  effect  ought  to 
^  given  to  it  as  to  the  whole  claim,  but  as  the  majority  of 


410  EXCHEQUKR   REPORTS. 

1857.        ^®  Court  is  of  a  different  opinion  the  jodgment  most  be 
^"^^ — ^      for  the  defendant 

Oldebshaw 

V.  Judgment  for  the  defendant  (a) 


Kjho. 


(a)  Judgment  reversed  in  the  the  piomiae  need  not  now  tfffm 
Exchequer  Chamber :  See  post^  on  the  face  of  the  goanntee^ 
p.  517.     The  consideration  for      19  &  20  Vict,  c  97,  s.  S. 


A%  28.  Bell  and  Another,  Assignees  of  Fairbabns,  a  Bankrupt,  «i 

Simpson. 

A  sale  by  a  rii 

trader  in  insol-  X  ROVER. — Pleas :  Not  guiltj. — Not  possessed 
sunces.  and  At  the  trial,  before  Martin,  B.,  at  the  London  sittings  ate 

bai^niptey^  last  Easter  Term,  it  appeared  that  Fairbams,  a  cofiee-hooe 

SadewdAe  '^^^P®^*  being  deeply  indebted  to  various  persons,  was  applied 

bulk  of  hU  to,  on  the  22nd  of  October,  by  the  defendant  for  payment 

property  to  ^     *'  *^ 

one  of  his  of  a  debt  of  50L  due  to  him.     He  ultimately  agreed  to  sell  to 

creditors,  the  ^ 

consideration  the  defendant  the  fixtures,  fittings  up,  furniture  and  efieds 

being  in  part  ,  ,  , , 

Id  debt,  is  in  the  coffee-house,  which  appeared  to  be  the  whole  of  bu 


an  01 


an  act  of  property  with  the  exception  of  some  beddings  for  the  sum 

tbough^the        ^^  120/.,  70/.  of  wbich  was  paid  in  cash,  the  remaining  501 

thetnidimrf °^  being  the  debt  due.     A  bill  of  sale  was  executed  on  the 

same  evening.     Fairbarns  then  left  the  premises,  his  fiunilf 

having  already  done  so,  and  he  was  adjudged  a  bankrupt cb 

the  31st  of  October. 

The  plaintiffs'  counsel  contended  that  there  was  evidence 
to  shew  that  the  bill  of  sale  was  a  conveyance  of  the  whok 
of  the  bankrupt*s  property,  and  amounted  to  an  act  of  bank- 
ruptcy and  a  fraudulent  preference.  The  learned  Joip 
nonsuited  the  plaintifis,  reserving  to  them  leave  to  more  to 
enter  a  verdict  for  120/. ;  the  Court  to  be  at  liberty  to  drtW 
inferences  of  fact. 


Bell 
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O'Malley  now  moved  accordingly. — The  effect  of  the        1867. 

ale  in  the  present  case  was  to  stop  the  trade.     The  con- 

aderation,  though  in  part  a  present  payment,  is  in  part  v, 

Simpson. 
ft  by-gone  debt.     The  conveyance  necessanly  defeated  and 

delayed  creditors,  and  is  therefore  an  act  of  bankniptcy. 

Graham  v.  Chapman  (a)  is  an  authority  in  favour  of  the 

plaintiff.     In  Lindon  v.  Sharp  (£)  the  defendant  had  made 

further  advances,  but  notwithstanding  that,  the  conveyance 

of  all  the  trader's  property,  in  consideration  of  a  pre-existing 

debt,  was  held  to  be  an  act  of  bankruptcy.  [Pollocky  C.  B. — 

It  cannot  be  inferred  from  Graham  v.  Chapman  (a)  that  a 

present  advance  is  not  available.    The  Court  held  the  deed 

to  be  an  assignment  of  everything  without  securing  any 

present  advantage  to  the  bankrupt.]     Where  a  man  gives  a 

Becurity  which  extends  over  the  whole  of  his  property,  for 

•consideration  which  is  in  part  an  antecedent  debt,  that  is  an 

•ct  of  bankruptcy.      [Pollock^  C.  B. — That  is  contrary  to 

Kwjiy  V.  fFaud(cy] — He  referred  also  to  Porter  v.  Walker  (rf) 

ttd  Leake  v.  Young  (e). 

Cur.  adv.  vult 

Pollock,  C.  B.,  now  said. — In  this  case  a  bankrupt, 
immediately  before  his  bankruptcy,  had  sold  a  considerable 
<lQantity  of  his  property,  and  the  payment  for  it  was  in  part 
by  ^1^0  extinction  of  an  old  debt.  It  was  contended  that  this 
^  per  <e,  as  a  matter  of  law,  an  act  of  bankruptcy.  But  we 
"^  that  there  is  no  foundation  for  that  proposition.  If  a 
^c  of  the  bulk  of  a  trader's  property  is  absolute  and  bonfi 
^^$  and  there  is  no  intention  on  the  part  of  the  buyer  to 
commit  a  fraud  upon  the  bankrupt  or  his  creditors, — if 
^Te  is  no  fraudulent  preference,  or  fraudulent  sale   or 

(a)  12  C.  B.  85.  (O  1  Man.  &  G.  686. 

(b)  6  Man.  &  G.  895.  (e)   5  £.  ^  B.  955. 

(c)  SEzcli.221. 
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1857.        delivery,  bat  the  matter  is  perfectly  honest,  and  not  mtended 

^"T^''^^      to  contravene  the  bankrupt  laws  (which  are  qaestioos  noi 

V.  of  law,  but  of  fact),  the  sale  is  not  an  act  of  bankniptej. 

SiMPSOV. 

In  the  present  case  it  was  left  to  us  to  draw  concluaooiof 
feet,  and  we  are  of  opinion  that  the  transaction  wa8  boot 
fide.  Therefore  there  ought  not  to  be  a  role.  I  do  Dot 
think  it  necessary  to  go  through  the  cases ;  in  truth,  tbeie 
is  no  case  that  supports  the  doctrine  which  Mr.  O^MaHkj 
propounded. 

Rule  refused  (a) 

!(a)  See  HdU  v.  AUmOt^  18  C.  B.  505. 


Junt2,  Thompson  and  Others  v.  Robson  and  Otheis. 

An  application,  X  HIS  was  an  application  founded  on  the  50th  sectiooflf 

under  the  60th  ^^ 

section  of  The  the  Common  Law  Procedure  Act,  1854,  for  an  wderthit 

Common  Law 

Procedure  Act,  the  defendants  should  answer  on  affidavit  stating  what  does- 

1854,  for  an  i         i_    i  .       •    •                   •                                 i    •           ^u 

order  that  the  ments  they  had  m  their  possession  or  power  relating  to  toe 

^SS^r        ^  matters  in  dispute,  or  what  they  knew  as  to  the  custodj 

suiting  what  thereof,  and  whether  they  objected  to  the  productioo  of 

hM^hiir  ***  ^"^^  ^  yi^TQ  in  their  possession  or  power. 

session  relating  The  declaration  stated  that  the  plaintiffs  required  a  iip 

to  the  matters  *                         *- 

in  dispute,  fitc,  as  a  passenger  vessel  to  ply  bet^ween  London  and  Norwij; 

will  not  be  •.            o 

ipranted  where  that  they  agreed  to  hire  from  the  defendants  the  **  Jtott 

it  is  not  shewn  .                                ,                 ,                                       • 

that  such  docu-  CroU  "  for  a  time  and  at  a  price  mentioned,  and  the  defaw- 

be  evidence  for  ^^^^s  agreed  to  paint  the  said  ship,  and  to  place  her  at  the 

^  ^^btTihix  plaintiffs  disposal  on  a  certain   day,  in  good  repair  in^ 

toshewrtiat'^  properly  fitted  and  equipped  for  the  purpose,  but  that]tk 

the  documents  defendants  did  not  cause  her  to  be  painted,  and  handed  bcr 

exist,  or  at  least  ^ 

to  identify  the  over  to  the  plaintiffe  out  of  repair,  without  proper  fitting 

particular  "^          ^               ^                   .,                                            'L 

documents  and  equipments,  in  a  dirty  condition,  and  swarming  witb 

asked  for. 
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ennin. — There  were  pleas  denying  the  contract,  and  the       1857. 

reaches;  on  which  issues  were  joined.  J"^"""^^*^ 

•^  ^  Thompson 

The  application  was  'founded  on  an  affidavit  by  the  v. 

ROBSON 

ibuntiff  Thompson,  who  swore  that  he  believed  that,  in 
ibe  coarse  of  the  negotiation  with  respect  to  the  charter- 
^irty  and  the  vessel,  the  defendants  wrote  instructions  to 
Ix)ckwood,  the  ship^s  husband,  and  that  the  defendants* 
ibo  received  .letters  from  Lockwood,  touching  the  ship 
lod  the  chartering  of  her  to  the  plaintifis,  and  that  the 
defendants  kept  copies  of  such  letters ;  that  they  had  in 
their  possession  bills  and  receipts  for  repairs  done  to 
the  said  vessel  about  the  time  when  the  said  charter- 
part;  was  entered  into,  and  letters  written  by  the  captain 
dnriog  the  voyage  to  Norway  and  back,  and  copies 
of  letters  written  by  Lockwood  to  the  captain ;  that 
ti^y  had  made  memoranda  in  their  books  relating  to  the 
dwer-party,  such  as  are  usual  to  be  made  in  the  manage- 
^tttt  of  business ;  that  it  was  material  and  necessary  for 
die  plaintifls,  in  order  to  support  their  claims  on  the  trial, 
^  to  prepare  for  trial,  to  have  such  letters,  &c.,  and  that 
«6  terily  believed  that  the  said  books,  letters,  &c.,  were 
m  the  possession  of  the  defendants. 

Hcrace  Uayd,  in  support  of  the  application. — The  appli- 
c^tioQ  is  in  the  nature  of  a  bill  of  discovery.  In  that 
^^9ftct  it  supplies  the  defect  of  the  14  &  15  Vict  c.  96, 
^  6.    The  object  is  to  enable  the  applicant  to  get  a  list  of 

^ocoments,  that  he  may  consider  whether  he  is  entitled  to 

• 

^^l^)ect  and  take  copies  of  them.  [^Martin,  B. — What 
^t  has  a  plainti£P  to  the  production  of  documents  which 
^nmot  be  evidence  for  him  ?]  Some  of  them,  as  for  in- 
taace  the  painter's  bill,  may  be  evidence.  According  to 
he  present  practice  in  courts  of  equity,  the  bill  charges 
bat  the  defendant  has  documents  relating  to  the  matters 

VOL.  II. — N.   S,  E  E  EXCII. 


414  EZCHBQUBR  RBFC»T8* 

1857.        in  dispntei  which  are  adieduled  in  the  answer  (a).    The 
J^jp'''"^      plaintiff  then  moves  for  the  prodactioD  of  aoch  of  thea  ■ 
_  »•  he  thinks  fit — He  referred  also  to  Fonhaw  ▼•  Liwii  (i). 

ROBSOH. 

PoLLOGKy  C.  B. — We  cannot  grant  a  rule  calling  on  [d» 
defendants  to  grre  a  list  of  docomentSy  which  is  a  torn 
attempt  to  fish  out  evidence  to  make  a  case.  A  proper 
foundation  must  be  laid  for  the  application ;  the  Court  nmt 
see  that  inspection  is  required  for  the  purposes  of  joitioci 

Mabtih^  B. — £  am  inclined  to  construe  the  enactiDeiC 
liberally,  but  to  grant  this  applicatioD  would  be  veiy  inii* 
chievous.  The  action  is  brought  for  the  breach  oft 
covenant  in  a  charter-party;  whether  that  covenant  hi 
been  broken  does  not  depend  on  written  docomiDlL 
The  only  thing  which  the  documents  ooald  shew^  would  ki 
whether  the  defendants  knew  that  the  ship  vras  in  a  di9 
state.  That  is  a  mere  matter  of  prejudice.  We  cflWt 
compel  a  person  to  go  through  all  the  documrats  in  Ui 
possession  for  a  purpose  of  that  sort 

Bramwell,  B. — I  am  of  the  same  opinion*  It  miMtk 
borne  in  mind  that  searching  for  documents  is  often  troobk* 
some  and  expensive.  It  was  pointed  out  in  Bray  v.  fmA((!^ 
that  the  application  must  be  founded  upon  the  aflUaiit  (M 
the  party  of  his  belief  ^^that  any  document,  to  theprodoe- 
tion  of  which  he  is  entitled  for  the  purpose  of  discoveij  (^ 
otherwise,  is  in  the  possession  or  power  of  the  oppoeii0 
party."  It  would  be  strange  if  a  man  could  say,  "  I  do  w^ 
know  whether  there  are  any  documents,  but  if  so  I  <>' 
entitled  to  a  discovery  of  them."    The  form  of  affidivi^ 

(a)  4  Daniell's  Chancery  Prac-         (b)  10  Exch.  712. 
tice,  by  Headlam,  3rd  edit.,  pp.         (c)  1  H.  ft  N.  468. 
508,590. 
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reqaired  by  the  section  in  question  supposes  that  docu- 
ments are  in  the  possession  of  one  party,  to  the  production 
of  which  the  other  is  entitled.     That  assumes  that  the  v- 

ROBSON. 

documents  exist  However,  I  do  not  say  more  than  that  it 
is  necessary  to  identify  the  particular  document  asked  for. 
Now,  it  is  clear  that  this  affidavit  does  nothing  of  the  sort, 
but  only  states  the  plaintifPs  belief  that  there  are  such 
docoments.  I  agree  with  my  brother  Martin  that  the 
captain's  letters  to  the  owners  would  not  be  evidence  of  the 
6ct  that  the  vessel  was  in  a  dirty  state. 

Watson,  B. — ^The  enactment  of  the  50th  section  is  a 
^  beneficial  one,  but  we  must  take  care  that  applications 
under  it  are  not  made  the  means  of  creating  embarrassment 
ind  expense.  The  present  action  is  brought  against  the 
Aipowner  for  not  providing  a  ship  in  proper  repair,  ac- 
eordiDg  to  a  charter-party.  Without  shewing  that  there 
u^  any  bills  for  repairs  or  letters  relating  to  that  question, 
^  plainti£b  ask  the  defendants  to  go  through  their  bills, 
and  all  the  letters  and  copies  of  letters  in  their  possession 
written  to  or  by  the  ship's  husband  and  captain,  relating  to 
^matter.  This  is  clearly  a  case  in  which  there  is  no 
ibondation  for  a  discovery. 

Rule  refused. 


BE  2 
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May  30.  The  ATTORNEY  GENERAL  V.  JoHN  HoLLJNGW<»TH. 

By  agreement    INFORMATION  for  penalties  for  non-payment  of  lepcj 

made  in  1794,  *^ 

8000/.  stock      duty.— Plea :  Nil  debet 

by  o.  to  H.,  A  special  verdict  was  taken  by  consent,  which  stated 

"hTnlVhS  (in  substance)  that  in  May,  1794,  Thomas  OUive,  in  order 
mSS™.  to  enable  him  to  lend  to  Finch  HoUinf^worth  and  T.B. 
^i?  H  oS^re.  HoUingworth  the  sum  of  56407.,  to  be  secured  by  bond,  4c, 
place  the  stock   transferred  to  the  said  F.  HoUinffworth  and  T.  R-  Holling- 

at  the  option  °  , . 

of  o.,  and  in     worth  80007.,  3  per  cent  consols;   that  F.  HolhngwortH 

the  mean  time  i         t  •  i_  J  ^^ 

pay  interest  at  and  T.  R.  HolUngworth  sold  the  stock,  whicn  prodocea 
6  per  cent. ;  56407. :  that,  prcvious  to  the  transfer,  F.  HolUngworth 
l^ui^"by''  and  T.  R.  Hollmgworth  agreed  to  transfer  to  T.  (Mft, 
Sge!  "nTa"  ^^^  cxecutore,  &c.,  8000i,  3  per  cent  consols,  whencier 
t^'^O^'^d'  requested  to  do  so,  which  transfer  was  to  be  taken  in 
H.  being  dead,  satisfaction  of  the  said  sum  of  5640£ :  that  on  that  day  and 

U*.  U.  being  , 

the  legatee  and  year  aforesaid,  F.  Hollineworth  and  T.  R.  HoUingwoitn 

heiress,  but  not  "^  °  -        ^ 

the  personal      delivered  to  T.  OUive  their  bond  for  the  payment  of  oWOt, 

representative         ...  /,         ,  «      ,  •J 

of  o..  and  J.  H.  With  interest  after  the  rate  of  57.  per  cent  per  annum,  ana 

beinff  the  de~  * 

visce  of  H.,  also  conveyed  to  T.  Ollive,  by  way  of  mortgage,  certam 
toE.o^^to  hereditaments,  with  a  proviso  for  redemption  on  payment 
?Ii8?m!)ne7.  °^  56407.,  with  interest  at  5L  per  cent  per  annum;  and  by 
^^li^^  todion  ^^^^^^^  indenture  F.  HoUingworth  and  T.  R.  HoHing- 
havingasecu-   worth    covenanted    that    they    would,    when   reqoeatedy 

ntyforthere-  J  '  ^        M 

placement  of     transfer  80007.  37.  per  cent  consols,  in  place  of  the  aam 

the  stock.  J 

E.  o.  accord-    sum  of  80007.  3L  per  cent  consols,  and  T.  OUive  agreed  to 

ingly  assigned  «  •  .      ^l- 

tho  bond  accept  the  same  in  satisfaction  of  the  56407.  secured  by  tne 

mortgage,  and 

deed  of  covenant  of  1 794.  to  H .  and  P..  by  way  of  mortgage,  to  securo  an  wdfwam  to  J.  H, 
and  in  consideration  thereof.  J.  H.,  in  1842,  by  indenture,  conveyed  to  E.  O.  the  pramiiMMf- 
pnsed  m  the  original  mortgage,  together  with  other  lands,  by  way  of  mortgage,  with  a  pwn» 
and  covenant  to  secure  the  transfer  to  E.  O.  of  8000/.  stock.  E.  O.  died,  and  by  her  wiUfcfgW 
the  mortgage  debt  of  1842  to  J.  H.— /Te/rf,  that  the  mortgage  and  covenant  of  1842  w««  ■««• 
connected  with  the  illegal  agreement  of  1794  as  to  be  usuriooa  and  void  ;  and  that  thmfcl* 
legacy  duty  was  payable  on  the  bequest. 
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bond.  That  on  the  2nd  of  January,  1817,  T.  Ollive  made 
hb  wOly  by  which  he  appointed  Richard  Stileman  executor, 
and  bequeathed  to  Elizabeth  Ollive  all  his  personal  effects, 
and  died  leaTing  Elizabeth  Ollive  his  heiress  at  law ;  that 
probate  of  the  said  will  was  granted  to  R.  Stileman,  who 
then  assented  to  the  bequest  to  Elizabeth  Ollive ;  that 
T.  R.  HoUingworth  died  in  1826,  having  devised  his 
undiTided  moiety  in  the  premises  comprised  in  the  mort- 
Ip^  of  1794  to  Thomas  HoUingworth  and  John  Holling- 
lorth  of  Maidstone ;  that  Finch  HoUingworth  died  in  1838, 
bsfing  devised  his  moiety  of  the  mortgaged  premises  to 
John  HoUingworth,  the  defendant  That  on  the  29th  of 
September,  1841,  by  indenture  between  Elizabeth  Ollive 
of  the  first  part,  John  HoUingworth,  Thomas  HoUingworth, 
and  John  HoUingworth  of  Maidstone,  of  the  second  part, 
and  W.  W.  Hastings  and  W.  H.  Palmer  of  the  third  part, 
Rating  that  the  HoUingworths  had  applied  to  Hastings 
and  Palmer  to  lend  them  520021,  which  they  had  agreed  to 
^  npon  the  terms  that  Elizabeth  Ollive  should  assign  and 
I  tnnsfer  the  8000il  SL  per  cent,  consols  due  to  her,  and  the 
^  levenl  securities  for  the  same,  to  Hastings  and  Palmer, 
r  Bisabeth  Ollive,  in  pursuance  of  that  agreement,  and  in 
coittideration  of  5200Z.  paid  to  the  HoUingworths,  did 
^gam,  sell,  and  transfer  the  said  8000/.  3/.  per  cent. 
^OQsob,  and  all  bonds,  covenants  and  agreements  entered 
«ito  by  R  HoUingworth  and  T.  R.  HoUingworth  for  the 
'langfer  and  payment  of  the  same,  to  bold  to  Hastings  and 
Pdmer  subject  to  a  proviso  for  redemption  on  payment  of 
'20W.  and  interest.  That  in  January,  1842,  by  indenture 
^'ting  that  upon  the  occasion  of  the  said  Elizabeth  Ollive 
Baring  agreed  to  execute  the  indenture  of  September,  1841, 
h  was  agreed  between  her  and  John  HoUingworth,  Thomas 
HoUingworth,  and  John  HoUingworth  of  Maidstone,  that 
they  should  execute   that   indenture   for   the    purpose  of 
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securing  to  Elisabeth  OUiTe  the  transier  of  die  odd  80002. 
SL  per  cent  oonsols,  ^otm  Hollingwortb^  Tliomas  HoOiDg' 
worthy  and  John  HoUingworth  of  Mudatone,  eadi  in 
respect  of  his  share  thereof,  granted,  baigained,  sold, 
released,  &c.,  to  Elizabeth  OUive  the  hereditaments  ongir 
nally  conveyed  by  way  of  mortgage  by  the  indenture  d 
1794,  and  also  other  hereditaments  not  comprised  in  die 
last  mentioned  indenture,  to  hold  to  Elizabeth  OQive,  im 
heirs,  &c.,  subject  to  a  proviso  for  redemption  in  case  Joha 
HoUingworth,  Thomas  HoUingworth,  and  John  HolEiig- 
worth  of  Maidstone  should,  on  the  23rd  of  December,  164 
transfer  8000iL  3/.  per  cent  consols  in  the  books  of  die 
Bank  of  Eng^d  into  the  name  of  EUzabeth  OUive»  mi 
should  in  the  meantime  pay  to  Elizabeth  OlUre  such  mbi 
of  money  as  should  be  equivalent  to  the  dividends  of  80001 
ZL  per  cent  consols ;  with  a  covenant  by  John  HoUingwoifdib 
T.  HoUingworth,  and  J.  HolUngworth  of  Maidstone^  tint 
they  would  transfer  the  stock,  and  in  the  meantime  pftjthi 
said  sums  by  way  of  dividends.  That  in  1844  ESisdbelh 
OUive  made  her  wiU,  and  thereby  **  gave  and  finngave  to  the 
said  John  HoUingworth  one  moiety  of  the  debts  ml 
liabilities  then  owing,  or  which  at  the  time  of  her  dflidi 
might  be  owing  to  her  from  him,  jointly  with  any  othei 
person,  upon  bond  or  mortgage,"  and  she  gave  and  toKgat 
to  Thomas  HoUingworth  and  John  HoUingworth  of  Uai^ 
stone  the  other  moiety  of  the  said  debts  and  liabilitiifc 
Elizabeth  OUive  died  in  1852,  and  her  will  having  beoo 
proved  by  the  executor,  he  assented  to  the  said  fpA  mi 
release  from  the  liability  created  by  the  indenture  of  IMS 
to  John  HoUingworth,  Thomas  HoUingworth,  and  Joba 
HolUngworth  of  Maidstone ;  that  the  value  of  the  gift  to 
John  HolUngworth  is  S500L ;  that  no  legacy  duty  has  been 
paid,  and  if  the  gift  is  liable  to  legacy  duty,  audi  dii9 
is  210/.;  but  whether  or  not  upon  the  whole  matter  die 
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said  John  HoUingvportk  does  owe,  the  joroni  are  ignorant, 
fte. 

T%e  Attorney  Oemtal  (with  whom  were  JKffott,  Serjt, 
md  Beavan),  for  the  Crown.^<-The  queation  is,  whether 
Elinbeth  OIliTe  had  a  debt  due  to  her  which  could  be 
enforoed,  or  whedier  the  debt  forgiven  was  illegal,  and  not 
enfcroeabie  as  being  tainted  with  usury.    In  the  case  of 
Barnard  v.  Yminff{a\  it  was  held  by  Sir  William  Grant 
Alt  a  contract  for  repayment  of  a  debt  with  interest  at  6/. 
per  eent.,  or  at  the  option  of  the  creditor  to  transfer  so 
niiidi  stock  as  the  money  lent  would  have  produced  on 
the  day  it  was  paid,  was  usurious.     It  is  not  necessary  to 
dKspiite  the  decision  in  that  case.     Assuming  the  original 
securities  given  by  F.  HoUingworth  and  T.  R.  Holling- 
^orth  to  Thomas  Ollive    to  have    been  illegal  (&),   the 
indeDtore  of  1842  was  a  valid  instrument    Elizabeth  Ollive 
hsviDg  a  daim  to  the  mortgaged  premises,  and  being  bene- 
ficially interested  in  all  the  securities  given  for  the  original 
^bty  bat  not  being  the  personal  representative  of  Thomas 
ODi?e|  and  the  three  Hollingworths  being  devisees  of  the 
equity  of  redemption,  but  not  being  personally  liable  on  the 
covenants,  Elizabeth  Ollive  agreed  with  them  to  postpone 
net  mortgage  debt,  and  to  assign  her  securities  to  Hastings 
*nd  Palmer  to  secure  an  advance  by  them  to  the  three 
Hollingworths.     In  consideration  of  that  agreement  the 
^lupee  Hollingworths  agreed  that  the  premises  conveyed  by 
toe  mortgage  deed  of  1794,  together  with  other  premises 
^  comprised  therein,  should  stand  as  security  for  8000/. 
stock  to  be  transferred.     The  premises  were  accordingly 
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(a)  17  Yea.  44. 

(h)  MaHin^  B.,  pointed  out  in 
tlie  ooiine  of  the  argument,  that 
die  special  verdict  did  not  find 


that  the  transfer  of  stock  by 
Thomas  Ollive,  in  the  present 
case,  was  a  loan  of  money. 


420 


EXCHSQUBR  BBFOBTflb 


1857. 
Attoknbt 

GSNEBAL 

O. 

HOLUHO- 

WOKTH. 


conveyed  subject  to  a  new  proviso  and  a  new  coreoant, 
which  were  legal.  The  covenant  in  question  had  do  ooo- 
nection  with  the  original  illegal  transaction.  K  an  acdoo 
had  been  brought  upon  it,  the  illegality  of  the  agreemeDt 
of  1794  could  not  have  been  pleaded  as  an  answer  toil 
It  is  founded  on  a  good  consideration.  After  Elixabdk 
Ollive  had  taken  the  mortgage  of  1842,  she  held  the  premisei 
subject  to  the  proviso  in  that  deed,  and  the  old  profin 
was  at  an  end.  She  could  not  have  sued  on  the  oU 
covenant,  because  the  right  of  action  on  that  was  in  tk 
personal  representative  of  Thomas  Ollive.  E.  Ollive  cooU 
have  established  her  right  at  law  on  the  new  covenant  widh 
out  requiring  any  aid  from  the  original  illegal  transMtkiL 
That  is  the  test,  whether  a  subsequent  contract  can  be 
enforced  or  not:  Simpson  v.  Bh$s{d)\  FioazY,  liiehoBi{hy 


Bovill  (with  whom  was  Mamsty)^  for  the  defendant— 
The  general  rule  of  law  is,  that  if  parties  enter  into  in 
usurious  agreement,  no  remote  securi^  for  any  part  of 
the  illegal  interest  or  to  enforce  the  tainted  contract,  (then 
being  no  express  agreement  to  expunge  the  original  bal 

part  of  the  debt)  can  be  enforced,  although   such  set  . 

• 

security  be  founded  on  a  new  settlement  of  aoooootii 
That  doctrine  may  be  collected  from  Pickering  v.  Banlu  (e); 
Tate  V.  Wettings  ((f),  and  Chapman  v-  Black  («>  [2fc 
Attorney  General  referred  to  Barnes  v.  Hedley  {fy\  H<f% 
as  in  Fisher  v.  Bridges  (g),  the  covenant  **  springs  from  aoil 
is  a  creature  of  the  original  illegal  agreement'*  The  poioo 
interested  under  the  illegal  deeds  of  1794  exercised  tht 
option  reserved  to  her  by  the  original  illegal  agreemeo^ 
and  the  deed  of  1842  is  a  security  for  the  transfer  of  80001 


(a)  7  Taunt.  246. 

(b)  2  C.  B.  501. 

(c)  Forrest,  72. 

(d)  3  T.  R.  531. 


(«)  2  B.  &  Aid.  588. 
(/)  2  Taunt.  184. 
ig)  3  £.  &  B.  642. 
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•tock,  which  she  thus  elected  to  take.  The  new  security  is 
in  Act  a  continiiation  and  carryiDg  out  of  the  original 
iBegal  contract. 

Pollock,  C.  B. — We  are  all  of  opinion  that  the  Crown  is 
added  to  judgment  The  facts  were  as  follows :  There 
w  a  loan  of  8000/.  stock,  and  certain  securities,  that  is  to 
9j  a  bond,  a  mortgage,  and  a  deed  of  conveyance  given 
&r  it,  which  were  void  at  the  time  they  were  granted,  on 
Ik  ground  that  the  agreement  for  the  loan  was  usurious. 
Subsequently  one  moiety  of  the  mortgaged  premises  having 
coDe  to  John  Hollingworth,  and  another  moiety  to 
lliomas  Hollingworth  and  John  Hollingworth  of  Maidstone, 
diere  was  an  arrangement  for  a  further  advance  to  the 
Holiingworths,  and  an  agreement  was  come  to  between 
Ibabeth  OUive,  who  had  become  entitled  to  the  original 
dibt,  and  the  Holiingworths,  by  which,  on  Elizabeth  OUive 
IpoiCponing  her  claim  under  the  original  securitiesi  the  Hol- 
fcgwuiilm  agreed  to  transfer  the  sum  of  8000/1  stock  to 
IBobeth  OUive  on  a  certain  day,  and  in  the  mean  time 
^Iftej  covenanted  to  pay  the  dividends  on  the  stock.  Cer- 
Mm  estates  were  conveyed  to  her  by  way  of  mortgage  as  a 
^luilty  for  the  transfer  of  the  stock.  EUzabeth  OUive 
e  her  wiU,  leaving  a  moiety  of  the  debt  to  John  Hoi- 
orth,  and  the  question  is,  whether  be  is  liable  to  pay 
duty.  The  covenant  in  the  deed  of  1842,  by  which 
HoUingworths  agreed  to  transfer  the  8000/.  stock 
^iviginally  lent,  was  legal  and  capable  of  being  enforced. 
^  constituted  a  legal  debt,  and  therefore  the  Crown 
^  entitled  to  legacy  duty  on  the  bequest  of  it  by 
Elizabeth  OUive.  I  do  not  rely  on  any  doubt  that 
^^y  be  raised  as  to  the  Ulegality  of  the  original  agree- 
^lient,  and  I  lay  no  stress  upon  any  question  whether 
X^ury  can  be  set  up  in  a  case  like  the  present  against  the 
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Crown.    It  18  dear  that  if  Elisabeth  OUitc  had  been 
and  had  sued  upon  the  covenants  in  the  indentwre  of  184S, 
the  defendant  would  have  had  no  answer  in  law. 

Martin^  B.—- I  am  of  the  same  opinion.    Awnning  tbt 
the  agreement  of  1794  was  illegal,  that  would  be  nosmiRr 
to  an  action  on  the  covenants  in  the  deed  of  1848.    TIm 
Hollingworths  required    to  borrow  money;    they  adnd 
Elizabeth  Ollive  to  join  tbem  in  giving  securi^ ;  she  M 
so  on  the  understanding  that  they  would  execute  die 
indenture  in  question ;  the  security  given  in  purBuaooe  of 
that  understanding  is  free  from  the  taint  of  usury.    If  t 
mortgagee  in  possession  by  a  title  tainted  with  naoiy  igmi 
to  join  in  making  a  dear  and  perfect  title  to  a  third  penoi^ 
there  is  nothing  to  prevent  that  from  being  a  valid  0000-  \ 
deration  for  an  agreement  by  the  mortgagor  to  give  a  net  ! 
and  legal  security.     No  plea  could  be  framed  whidi  wodi  \ 
impeach  the  new  agreement     The  consideration  fer  thMil ; 
not  a  loan  at  alL  The  cases  cited  have  therefore  no  appKfii* 
tion.  In  Pickering  v.  Banks  (a)  a  warrant  of  attorney  hsd  faea 
given  for  money  due  upon  an  usurious  bill.     In  Chapman  ?• 
Black  (b)  a  new  bill  was  given  in  exchange  for  an  old  ooc^ . 
which  was  tainted  with  usury,  but  a  bill  of  exchange  is  1 
simple  contract,  to  the  validity  of  which  a  consideration  ii 
necessary.     The  decision  might  have  been  otherwise  if  the 
new  security  had  been  by  bond.     Lord  Kenyans  dictum 
to  the  contrary  in  Tate  v.  Wellings  (c)  is  extra-judicial    In 
Fis/ier  v.  Bridges  {d)  the  deed  was  given  to  secure  the 
payment  of  the  illegal  debt. 


Watson,  B. — I  am  also  of  opinion  that  the  Crown  b 
entitled  to  the  duty.     It  appears  on  the  face  of  the  deeds  oC 


(a)  Forrest,  72. 

(b)  2  B.  &  Aid.  588. 


(c)  3  T.  R.  5;M). 
{d)  3  £.  &  B.  642 
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1794  that  there  was  a  loan  upon  an  usurious  agreement, 
and  a  mortgage  of  certain  estates  by  way  of  security.  In 
1842  Elizabeth  Ollive  had  become  entitled  to  the  money, 
tod  the  HoUingworths  entitled  to  the  equity  of  redemption 
m  the  estates  in  question,  but  they  were  not  liable  to  any 
action  at  the  suit  of  Elizabeth  Ollive.  The  HoUingworths 
wanting  money,  and  wishing  to  make  a  perfect  security  to 
the  lenders,  applied  to  Elizabeth  Ollive  to  assist  them  to 
make  a  title,  and  arrangements  were  made,  in  pursuance  of 
ihich  a  new  mortgage  was  made,  including  fresh  estates. 
The  object  of  that  was  to  get  rid  of  the  usurious  security. 
The  role  laid  down  in  the  case  of  Simpson  v.  Blossid)  is, 
that  when  a  demand  connected  with  an  illegal  transaction 
cm  be  sued  on  without  the  necessi^  of  having  recourse  to 
Ae  illegal  transaction,  the  plaintiff  can  maintain  an  action ; 
Int  wherever  it  is  necessary  to  resort  to  the  illegal  trans- 
•ctbn  to  make  out  a  case  upon  the  new  security,  the  new 
leenrity  cannot  be  enforced.  Before  the  recent  statutes, 
hflb  given  in  lieu  of  other  bills  tainted  with  usury  could 
M  have  been  enforced ;  but  if  the  usurious  contract  had 
ken  abrogated  and  a  new  contract  made  for  payment  of 
Ae  original  debt,  with  legal  interest,  that  contract  was 
^ :  Barnes  v.  Hedley  (i).  In  Fisher  v.  Bridges  (c)  the 
1^  covenant  worked  out  the  original  illegal  contract. 

Judgment  for  the  Crown. 


1857. 

Attorney 
General 

V. 
HOLLIHO- 

woaxB. 


(a)  7  Taunt  246.  (5)  2  Taunt.  184. 

(o)  3  £.  &  B.  642. 


EXCHEQUER  REPORTS 


A%2d.      Ellis  v.  The  London  and  South  Western  Railway 

Company. 

A  railway         J.  HE  declaration  stated  that  the  defendants,  under  md 

crossed  an  oc-  .  t^  iL 

cupaiion  way  by  Virtue  of  *^  The  Guildford  Extension  and  Portsmoin 
cd  lands  of  and  Fareham  Railway  Act,  1845/'  by  and  with  the  andio- 
lying  on  each  nty  of  three-fifths  of  the  proprietors  of  the  Loudon  nd 
raifway,  md  South  Western  Railway  Company,  present,  &a,  puidund, 
rpnWirfo^^  &c,  and  the  Company,  by  the  said  Act  incorporated,  hj 
^J-.  '^«       and  with  the  like  authority,  &c.,  sold  and  transfeiied  tk 

erossinff  being  "^ 

oo  the  level,      whole  of  the  undertakiuff  by  the  said  Act  authorized,  ham 

at  the  point  °    '' 

of  intersection  the  Completion  thereof^  to  the  defendants,  who  thereupon 

Company  pat  proceeded  to  make  and  complete  the  railway,  &c. :  that  tbe 

^whfch^tb^  railway  so  authorized  to  be  made,  when  made  and  ooa- 

Sopiaintiff!^  pleted,  crossed  a  certain  public  highway,  &a,  not  being • 

^^f8*J^  public  carriage  road,  and  not  then  being  one  of  the  serenl 

footway,  but  public  roads  in  the  said  Act  mentioned,  &c. :  that  thedefend- 

the  Company      *■  ^  ^      , 

did  not  make     aiits,  after  the  passing  of  the  Railway  Clauses  ConsolidatiaB 

a  brid^  orer  .  • 

the  railway,       Act,  1845,  wrongfully  and  unlawftilly,  &c.,  and  without  sodl 

or  proride  a  ^  ...  .  •    a^ 

stile  for  foot  cousent  of  two  or  more  justices  m  petty  sessions,  as  m  ine 

pareuancTof  Said  Act  mentioned,  made  and  carried  the  railway  acrose  4e 

®  ^^J^^  said  public  highway  on  the  level,  contrary  to  the  statute  in 

61,68.    The  g^^jj  ^^^^  made  and  provided,  and  did  not  carry  theaiA 

key  having  r  *  ^ 

been  lost,  one    public  highway  over  the  said  railway,  or  the  said  rttlwif 

of  the  gates  '       ^  *  ^  , 

was  left  open,    over  the  said  public  highway,  by  means  of  a  bridge,  aoooiO' 

and  some  colts  a^ 

of  the  plaintiff  ing  to  the  Statute,  &c. ;  and  by  reason  of  the  |n«misefl^  ftc^ 
ootothermil-  two  colcs  of  the  plaintiff  passed  out  of  the  said  pntf^ 
killed^ a       highway  into  and  upon  the  railway,  and  were  then  ni 

passing  train. — 

BM,  that  it  was  a  qoestioB  for  the  Jury,  whether  the  plaintiff  by  hit  own  m^^UgTi  W 

contrihated  to  the  accident. 

SmUr,  that  if  the  fence  of  a  railway  obstructs  a  way,  it  is  the  doty  of  persona  hariag  a  rights 
ase  the  way  not  to  prostrate  the  gates  in  order  to  abate  the  obstmctioB,  iNit  to  k^  their  pm/^ 
in  a  Coort  of  law. 
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oyer  and  killed  by  a  certain  locomotive  engine,  &c.,  of       1857. 
the  defendants,  then  travelling  along  the  railway. — Second      ^^t?''^*^ 
couDt:  That  the  defendants  carried  the  railway  across  a  «. 

London  and 
certain  public  highway  for  foot  passengers  on  the  level,  but        South 

did  not  erect  good  or  sufficient  gates  or  stiles  on  each  side   Railway  Co. 

of  the  railway  where  the  highway  communicated  therewith, 

but,  on  the  contrary  thereof,  maintained  bad  gates  only, 

and  by  reason  of  the  premises  two  colts  passed  on  to  the 

nilway  and  were  killed. — Third  count   (Similar  to  the 

Mcond,  but  describing  the  way  as  a  bridle  way). — Fourth 

Goont:  That  the  defendants  were  the  owners  and  occupiers 

^  of  the  railway,  &c.,  and  possessed  of  certain  locomotive 

I    engines,  &c. ;  that  the  railway  ran  over  land  taken  for  the 

^*    OR  of  the  same  under  the  provisions  of  the  statute  in  such 

f^  eiaemade;  that  the  plaintiff  was  possessed  of  colts  lawfully 

1^    being,  &c,  in  certain  land  of  the  plaintiff  adjoining  the 

nflway,  &c. ;  that  there  was  a  public  highway  not  being  a 

cuiiage  way,  &c.,  across  the  land  of  the  plaintiff  and  across 

Ae  railway,  &c.,  which  crossed  the  railway  on  the  level, 

nd  thereupon  it  became  the  duty  of  the  defendants  to 

mke  and  at  all  times  maintain  a  sufficient   fence  for 

Kparating,  &c.,  and  for  protecting  the  cattle  of  the  plaintiff 

txxn  straying  thereon  by  reason  of  the  railway,  together 

vith  all  necessary  gates  and  all  necessary  stiles ;  that  the 

defendants  did  not  make  or  maintain  a  sufficient  fence  with 

d  necessary  gates,  but  on  the  contrary  erected  and  main- 

^ed,  by  way  of  such  fence,  a  high  gate  only,  and  did  not 

^e  or  maintain  such  a  stile  as  was  necessary  for  passen- 

gen  using  the  highway,  and  thereby  obstructed  the  highway, 

^  by  reason  of  the   premises  certain  persons,  for  the 

pQipose  of  removing  the  said  obstruction,  broke  down  so 

Dach  of  the  said  fence  as  consisted  of  the  high  gate,  and 

by  reason  thereof  the  two  colts  of  the  plaintiff  strayed  &c. 

upon  the  railway  and  were  killed  by  a  locomotive  engine 

of  the  defendants,  &c. 


426  bxchbqubh  RBPonra 

1807.  PteiB.— Fiist:  NotgVHity.    Second,  foorth,  nztb,iunlii: 

^-^"^'^^      tiWfvraes  of  the  several  wagps  alleged.     Third,  fifth,  soffeoA 

9.  and  twelfth :  that  the  damage  in  sevenl  ccmnlB  mentboii 

South       was  not  oocasiooed  by  the  breaehes  of  duty  by  the  MaaiuM 

Railway  Co.   ^^  those  counts  mentioned.    Tenth,  to  laeC  oomit :  that  At 

colts  were  not  lawfollj  on  the  pkdntiff*8  land  adjoimit  tk 

railway,  hot  upon  the  lands  of  some  other  person.   ElefmAk 

to  last  count:  that  it  was  not  by  reason  of  the  breaking  devi 

of  the  gate  in  that  count  mentioned  that  the  eolts  eso^ 

and  were  killed  (a). 

Issues  were  joined  upon  these  pleas. 
At  the  trial  before  Cresmett^  J.,  at  the  Sprii^  Aabm 
for  the  county  of  Surrey,  it  appeared  that  the  plaintiff  «■ 
possessed  of  two  fields,  connected  by  an  ooeopation  wq^ 
along  which  there  was  a  public  footway  leading  to  a  hfjl 
road.  The  occupation  way  was  crossed  by  the  railwi^oai 
leTcl.  At  the  points  at  which  the  oocupotion  way  abutted 
on  the  railway,  the  defendants  had  put  up  gates  irhki 
were  very  high  and  inconvenient  for  foot  passengen  to  f/A 
over,  but  they  had  not  made  any  bridge  over  the  raitwajH 
put  up  a  stile.  Locks  had  been  put  upon  the  gates  by  dK 
defendants,  who  had  given  a  key  to  one  of  the  plaintifl 
servants.  For  some  time  the  plaintiff  was  in  the  habit  ol 
keeping  the  gates  locked,  but  afterwards  the  key  was  kit 
The  gate  through  which  the  colts  escaped  had  been  broka 
by  persons  getting  over  it,  and  had  been  afterwards  repsirri 
In  November,  1855,  one  Woods,  a  servant  of  the  phintil 
put  the  colts  into  the  plaintiff^s  meadow.  He  aDeged  tbi 
he  fastened  the  gate  by  cutting  a  stick  from  the  hedge  ad 
putting  it  into  the  staple.  Shortly  afterwards  the  gate  wi 
found  open,  and  the  colts,  which  bad  strayed  upon  tb 

(a)   The  defendant  abo  de-  the  refusal  of  the  rule  in  tk 

murrcd  to  the  first,  second  and  case,  was  withdrawn  bj  irrtDg* 

last  counts.    The  demurrer  was  ment  between  the  parties, 
set  down  for  argument,  but  afler 
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iiiiwftj,  were  found  dead,  having  been  run  over  bj  a  loco-        is67. 
motive  engine  belonging  to  the  defendants.    It  did  not      '^'"^ 
lopeor  how  the  gate  had  been  opened.     It  was  contended  «• 

London  ani> 

by  the  plaintifirs  couud,  that  b j  8  &  9  Vict,  c.  20,  s.  46^       South 
die  consent  of  two  justices  in  petty  sessions  not  having  Railway  Ckh 
been  obtained,  the  defendants  were  not  justified  in  making 
kitStwdij  over  the  public  footway  on  a  level,  and  that  they 
me  liable  for  all  the  consequences  resulting  from  their 
biriDg  so   constructed   their  line.     The  learned    Judge 
lAed  the  jmry  whether  the  accident  arose  from  the  negli- 
geooe  of  the  defendants,  and  whether  it  was  in  any  way 
attnbatable  to  the  negligence  of  the  plaintiff  or  his  servants. 
•  Tbe  jury  found  for  the  defendants  on  all  the  issues,  except 
tbe  tnvene  of  the  way  being  a  public  footway. 

Mtmiafu  C/unnbers,  in  Easter  Term,  obtained  a  rule  for 
ft  sew  trial,  oo  the  ground  of  misdirection,  against  which 

EAmn  JameBg  Lush  and  C  6r*  Addison  shewed  cause.— 

V  the  plaintiff,  by  his  own  negligence  in  omitting  to  have 

die  gate  secured,  contributed  to  the  injury  which  he  has 

Wtained,  he  cannot  make  the  defendants  liable  for  the 

QOBseqaences:    Caswell   v«    Worth  (a>      The    immediate 

cnse  of  the  accident  was  the  omission  by  the  person  who 

U  ket  passed  over  the  occupation  way  to  fiE»ten  the  gate. 

jRtte  is  a  di£Rerence  between  an  occupation  way  and  a 

■l^way,  as  regards  the  duty  of  the  owners  of  a  railway 

^^Mnng  it     In  the  case  of  a  highway,  it  was  held  in  Fato^ 

M  V.  2%e  York  and  North  Midland  Bailway  Company  (b) 

fktt  it  is  the  duty  of  a  railway  company  to  keep  the  gates 

idjoming  the  railway  closed  against  everything,  whether 

itnying  or  passing.     But  in  the  case  of  an  occupation 

vay  it  is  the  duty  of  the  owner  of  the  way  to  keep  the 

gates  locked,  and  thus  prevent  cattle  from  straying  from  it 

(a)  5  £.  &  B.  849.  (b)  16  Q.  B.  610. 
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1857.        on  to  the  railway.     By  the  8  &  9  Vict.  c.  20,  s.  75|  penou 

'^^^^[^      omitting  to  fiuten  such  gates  are  made  liable  to  a  penil^. 

_      »•  The  only  wronirfiil  act  was  the  obstruction  of  the  feotmi 

London  and  jo  rf' 

South       but  the  accident  did  not  result  from  that 

Western 
Railway  Co. 

M.   Chambers^  in  support  of  the  rule. — The  ctae  d 
Fawcett  v.   The  York  and  North  Miland  BaOwag  Cm- 
pony  {a)  is  a  conclusive   authority  that  where  higfawi;! 
cross  a  railway  the  company  are  bound  to  comply  striedj 
with  the  precautions  directed  by  their  Act  to  be  obseivedt 
and  that  if  they  do  not,  they  must  take  all  the  oome- 
quences.     By  the  8  &  9  Vict   c.  20^   s.  46,  if  the  fine 
of  railway  crosses  any  public  highway  the  railway  is  to  be 
carried  over  the  highway,  or  the  highway  over  the  Fsilwiji 
by  a  bridge,  but  it  is  provided  that  by  consent  of  t«o 
justices  the  Company  may  carry  the  railway  acron  die 
highway  on  a  level.     By  s.  61,  if  the  railway  crose  mj 
footway  on  the  level,  the  Company  are  to  make  good  nd 
sufficient  gates  or  stiles  on  each  side  of  the  railway  wfaoe 
the  highway  shall  communicate  therewith.     The  leained 
Judge  ruled  that  it  was  the  duty  of  the  plaintiff  to  keep 
the  gate  locked.     That,  however,  would  have  been  i& 
obstruction  of  the  footway,  and  therefore  unlawfbL    By 
s.  68,  the  Company  were  bound  to  make  and  maintain,  te 
the  accommodation  of  the  owners  and  occupiera  of  liodi 
adjoining  the  railway,  sufficient  **  fences  for  separating  the 
land  taken  for  the  use  of  the  railway  from  the  adjoiiuiC 
lands  not  taken,  and  for  protecting  such  lands  fiom  tret- 
pass,  or  cattle  &c  from  straying  thereout  by  reason  of  tke 
railway,  together  with  all  necessary  gates,  made  to  opei 
towards  such  adjoining  lands  and  not  towards  the  ndlweji 
and  all  necessary  stiles."    Here  the  gate  was  not  sufficient 
to  prevent  cattle  straying,  because  the  plaintiff  could  not 

(a)  16  Q.  B.  610. 
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iwfiilly  fiurten  it;  there  should  have  been  a  stile.    If  there  1857. 

Eld  been  a  bridge  or  a  proper  stile,  the  persons  using  the  ^^T^''^^ 

lOtway  would  not  have  broken  down  the  gates.     {^Pollockf  9, 

;.  B. — Suppose  a  person  is  bound  to  repair  a  way  and  South 

units  to  do  so,  by  reason  of  which  foot  passengers  trespass  Bailwat  Co. 
on  land  adjoining  the  way,  can  the  person  neglecting  to 
Impair  be  made  liable  for  such  trespass?] 

P0LLOCK9  C.  B. — This  was  an  application  for  a  new  trial 
<m  the  ground- of  misdirection.  The  learned  Judge  ruled, 
that  in  cases  like  the  present  it  is  one  element  of  the  inquiry 
whether  the  plaintiff  has  contributed  to  the  injury  sustained 
hj  him,  by  his  own  negligence  or  that  of  his  servants,  and 
that  if  the  plaintiff  has  been  guilty  of  such  negligence  he  is 
not  endded  to  recover.  That  was  a  correct  statement  of 
the  law,  and  therefore  this  rule  must  be  discharged.  It  was 
not  necessary  to  state  to  the  jury  whether  the  Company 
^f^  wrongdoers  in  not  having  made  a  bridge  so  that  foot 
PMngers  could  cross  the  railway  without  opening  the  gate, 
t^scaofle,  even  if  that  is  so,  if  the  plaintiff's  negligence 
contributed  to  the  i^ccident  he  is  not  entitled  to  recover. 
I  cannot  adopt  the  suggestion  of  the  plaintiff's  counsel,  that 
I^^caofle  foot  passengers  had  a  right  to  go  along  the  footpath, 
^  had  therefore  a  right  to  prostrate  the  gate.  It  is  not 
lib  the  case  of  the  obstruction  of  a  way  by  a  private  indi- 
^oaL  The  railway  was  made  under  the  powers  of  an  act 
^parliament.  The  makers  of  the  railway  might  have  been 
Spelled  to  complete  it  In  obstructing  the  way  by  their 
^way  they  were  not  wholly  wrongdoers,  for  what  they 
did  would  have  been  well  done  if  they  had  done  something 
nore.  I(  in  a  case  like  the  present,  foot  passengers  feel 
themselves  aggrieved  by  the  obstruction  of  a  path  by  the 
faioes  or  gates  of  a  railway,  they  may  apply  to  the  Court  of 
(2oeen*8  Bench  for  a  mandamus,  or  seek  some  other  remedy 

VOL.  U. — ^N.  8.  F  P  EXCH. 
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1857.       in  a  Court  of  law,  bat  they  most  not  destroy  the  gates  or 

"^^"■^      fences  of  the  railway  so  as  to  permit  cattle  to  escape  on  to 

V-  the  line,  and  thereby  endanger  the  lives  of  persons  tra? eDmg 

London  aud  i  i  l* 

South       on  it     The  argument  of  the  plaintiff's  counsel  on  tlui 
Railway  €k>.  point,  if  correct,  might  jusUfy  the  abatement  of  the  etftb- 
work  of  railway  itself  if  it  obstructed  the  way. 

Martin,  R — I  am  of  the  same  opinion.    There  wh 
an  occupation  road  from  a  turnpike  road  to  a  field  of  the 
plaintiff,  and  on  the  occupation  road  was  a  public  footing* 
The  cattle  of  the  plaintiff,  which  were  put  into  his  fidd^ 
strayed  into  the  occupation  road,  and  from  thence  on  to  the 
railway,  where  they  were  killed.     It  is  said  that  the  iiilinj 
company  had  not  done  their  duty ;  that  they  oi:^t  to  haie 
made  a  bridge  over  the  ndlway  for  foot  passengers.    Bat 
assuming  that  to  be  so,  the  rights  of  the  jdaintiff  and  the 
defendants  must  be  regulated  with  respect  to  their  dutiei  to 
each  other.    In  all  the  counts  of  the  declaration  the  qoeilioD 
whether  the  accident  happened  by  reason  of  the  plaintif» 
negligence  is  involved*  Gates  were  placed  by  the  defendanH^ 
with  locks  upon  them,  to  prevent  cattle  from  straying  md^ 
key  was  given  to  the  plaintiff,  which  was  afterwards  lost.  Tb^ 
plaintiff  therefore  took  upon  himself  the  obligation  of  k)oL«— 
ing  after  the  gates,  and  before  any  obligation  could  arise  obb 
the  part  of  the  defendants  to  seciure  the  gates  in  any  other 
manner,  notice  of  the  loss  of  the  key  should  have  been 
given  to  them.     The  learned  Judge  properly  left  it  to  the 
jury  to  say  whether  the  colts  strayed  on  to  the  railway  by 
reason  of  the  plaintiff's  default. 


Bramwell,  B. — I  also  think  that  the  rule  must  be  db- 
charged.  It  is  contended  that  this  is  a  case  where  the 
plaintiff  has  a  right  of  action  against  the  defendanti^  not- 
withstanding any  default  on  his  own  part     Theie  may  be 
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ndi  cases,  where  the  neglect  of  duty  on  the  part  of  a 

defendant  is  one  against  which  the  plaintiff  is  not  bound  to 

beoo  his  guard;  but  here  no  case  is  made.    As  to  the  first  v. 

coont,  it  was  not  shewn  that  the  accident  happened  m        South 

ooDsequence  of  the  footway  not  being  carried  over  the   Railway  CJo. 

nulway  by  a  bridge.     The  second  and  third  counts  also 

feiled  in  proo£     The  breach  of  duty  alleged  in  the  fourth 

count  is  not  an  offence  against  any  private  right,  and  does 

sot  give  any  right  of  action  to  the  plaintiff  if  he  wantonly 

or  negligently  allowed  his  colts  to  escape. 


Watbov^  R — I  am  entirely  of  the  same  opinion.  It 
Mms  clear  that  no  one  had  suggested  to  the  defendants 
that  there  was  a  footpath  over  the  occupation  way.  The 
piamtiff  had  treated  the  way  as  an  occupation  way,  and  had 
got  a  key  of  the  gates  across  it,  and  kept  them  locked.  It 
tberef<»e  be  taken  that  the  plaintiff  agreed  that  a  gate 
a  lock  on  it  was  the  proper  mode  of  protecting  his  cattle. 
B^  by  his  own  voluntary  act,  the  plaintiff  contributed  to 
die  accident,  he  cannot  recover :  Holden  v.  The  Liverpool 
Jltm  Ga$  and  Coke  Company  (a). 

Rule  discharged  (&). 


(a)  8  C.  B.  1. 

(b)  See  The  Manchester,  Shef^ 
fid,  and  Lincolnshire  Railway 
^^poMy,  Appellants,  TTo/Zu,  Re- 


spondent, 14  C.  B.  213;  The  Mid^ 
land  Railway  Company  v.  Dayhin, 
17  C.  B.  126. 
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jtau9.  Roberts  t;.  Aulton. 

tn  the  year       XN  the  above  cause  a  special  case  was  stated  for  the 
iraiparcbiuM^   Opinion  of  this  Court  (so  far  as  material)  as  follows:— 
o7beUig'SSr      This  was  an  action  to  recover  43i  1 5s.  as  money  lecei^ 
Becrated  as  a     by  the  defendant  to  the  plaintiff's  use,  from  the  Wth  of 

chapel  of  eaae       •'  r  » 

inihe  pmk     August,  1853,  until  the  commencement  of  the  suit. 

of  A.    The 

chapel  was  The  plaintiff  during  the  above  period  was  derk  and 

consecrated 

under  the  pro-  sexton  to  the  parish  church  of  Aston  juxta  Binninghami 
deed,  dated  the  '^^  the  countj  of  Warwick,  and  the  defendant  during  the 
1810,  bv^wUch  ^™^  time  was  clerk  and  sexton  to  the  district  chapd  of 
derf^d'sex-  ^^'  J»™es  Ashted,  in  the  same  parish ;  and  the  abofB 
ton  were  to  be   gun,  ^gg  thg  amount  of  fees  received  bj  the  latter  m  thit 

entitled  to  the  "^ 

fees  for  chris-    capacity,  from  time  to  time  during  that  period,  upon  the 

tenmgs,  burials  ,  •••,        «.•*!. 

and  marriages  publication  of  bauns  and  marriages  and  churchmgs  in  the 
and  cemetei^    said  chapel,  and  upon  burials  performed  in  the  burial  gromid 

thereof,  as  if      ,    .        .  . 

they  had  taken  belonging  to  tbe  same. 

mX^chureh.      In  the  year  1810,  the  said  chapel  then  called  Aahted  . 

he^rM^yeltyin    C^^ap^'^  situate  at  Ashted  in  the  hamlet  of  Duddcetoo  | 

s^d'^AiL^*  and  parish  of  Aston  juxta  Birmingham,  and  5,430  square  i 

1853,  the         yards  of  land  adjoining  thereto,  were  purchased  by  sob-  j 

cnapei  was 

created  a  dis-    scriptiou,  for  the  purpose  of  having  the  said  chapel  con* 

trict  chapelry  •  i        i         «      i»  4 

under  the  16th  secTsted  as  a  chapel  of  ease  to  the  parish  church  of  Aston 
69  Geo.  3,        aforesaid,  and  the  said  land  belonging  thereto  consecnted 

c.  134.   By  the 

10th  section  of  that  Act,  when  any  parish  shall  be  divided  under  the  prorinons  of  tbe  SSOso.^ 
c  45,  or  this  Act,  all  fees  belonging  to  the  parish  clerk  or  sexton  respectively  of  mwoA  part 
which  shall  thereafter  arise  **  in  any  district  or  division  of  any  parish  divided**  anaer  the  pran- 
sions  of  the  58  Geo.  3,  c.  45,  shall  belong  to  and  be  recoverable  by  the  clerks  and  seitoascf 
each  of  the  divisions  of  the  parish  to  which  they  shall  be  assigned.    The  phdntiff,  who  iv 


clerk  and  sexton  of  the  parish  of  A.,  having  brought  an  action  for  money  6ad  and  reocif 
against  the  defendant,  the  clerk  and  sexton  of  the  chapel,  for  the  fees  received  by  Us  fe 
christenings,  burials,  and  marriages  in  the  chapel. — Held,'  First,  that  the  action  for  noMf  kil 
and  received  would  lie  for  these  fees. 

Secondly  s  That  this  being  a  **  district  ehapdry,**  was  not  within  the  operitioo  of  the  M 
aaotkm  of  the  59  Geo.  3,  c.  134,  and  therefore  that  the  plamtil^  as  derk  and  nztonof  Ihi 
parish  was  entitled  to  the  fees  arising  at  the  chapel. 
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as  burial  ground  for  the  interment  of  persons  dying  within        1857. 
the  said  hamlet.  ^^^ 

By  indenture,  dated  the  25  th  of  August,  1810,  made  ^^»; 
between  George  Simcox  and  John  Botton  of  the  first  part; 
the  Lord  Bishop  of  Lichfield  and  Coventry  of  the  second 
part ;  Heneage  Legge  of  the  third  part ;  the  Reverend 
Benjamin  Spence  of  the  fourth  part,  and  Richard  Spooner, 
Thomas  Jones  and  Thomas  Beilby  of  the  fifth  part;  the 
said  chapel  and  land  were  by  virtue  of  the  43  Geo.  3, 
c.  108,  conveyed  to  the  said  Richard  Spooner,  Thomas  Jones 
and  Thomas  Beilby  and  their  heirs ;  upon  trust  to  get  the 
said  chapel  consecrated  as  a  chapel  of  ease  to  the  parish 
dmrch  of  Aston,  near  Birmingham,  aforesaid,  and  the  said 
land  consecrated  as  a  cemetery  or  place  of  burial  for  the 
bodies  of  persons  dying  in  the  said  hamlet  of  Duddeston, 
and  of  the  parish  of  Aston  aforesaid;  and  the  right  of 
nominating  the  minister  (being  approved  of  by  the  bishop, 
patron,  and  incumbent  for  the  time  being  of  the  said  parish 
of  Aston,  and  licensed  by  the  Lord  Bishop  of  Lichfield,) 
was  thereby  vested  in  the  said  George  Simcox  for  sixty-five 
jeaxs^  and  afterwards  in  the  vicar  of  the  parish  church  of 
Aaton.  And  the  said  chapel  when  consecrated  was  to  be 
endowed  by  the  pew  rents. 

And  by  the  said  indenture  it  was  declared  that  the 
curate  and  clerk  should  have  the  like  fees,  for  christenings 
in  the  said  chapel,  and  for  burials  in  the  vaults  and  in  the 
chapel-yard,  and  for  gravestones,  as  then  were  or  should  be 
taken  by  the  vicar  and  parish  clerk  of  the  parish  of  Aston, 
and  exclusive  of  the  same ;  and  that  the  fees  due  to  the 
▼icar  and  derk  of  Aston  for  baptisms  and  burials  in  the 
chapel  and  chapel-yard  should  from  time  to  time  be  received 
by  the  curate  and  clerk  of  the  said  chapel,  and  paid  by 
them  on  the  first  day  of  every  quarter  to  the  vicar  and 
derk  of  the  mother  church  of  Aston,  and  that  a  clerk 
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should  be  appointed  bj  the  offidatiDg  minister  for  the  time 
being,  and  that  the  sexton  of  Aston  should  be  sexton  of  d« 
«•  Baid  chapel-yard. 

On  the  7th  of  September,  1810,  the  said  chapel  tod 
burial  ground  were  duly  consecrated  by  the  nan»  of  Si 
James,  by  the  Bishop  of  Lichfield  and  Coventry.    'Ae 
consecration  deed  of  that  date,  after  reciting  to  the  effect 
above  mentioned,  and  that  the  patron,  the  viciMr  of  tbe 
parish  church  of  Aston,  the  churchwarden  of  the  parish, 
and  certain  inhabitants  of  the  hamlet  of  Duddeston  had 
in  their  own  names  and  in  the  names  of  the  rest  of  the 
inhabitants  of  the  hamlet,  duly  petitioned  the  Biidiop  of 
Lichfield  and  Coventry  to  consecrate  and  set  apart  the  aud 
chapel  and  chapel-yard  on  the  terms  and  conditi(»i8  and 
reservations  therein ;  he,  the  said  bishop,  did  set  apart  and 
consecrate  the  said  chapel  by  the  name  of  St  James  as  a 
chapel  of  ease  to  the  mother  church  of  Aston.    And  tbe 
minister  was  authorized  to  administer  baptism  thereioi  to 
church  women  and  to  solemnize  matrimony  therein  in  case 
it  should  thereafter  be  declared  by  act  of  parliament  lawful 
so  to  do  in  chapels  of  new  foundation,  but  not  otherwise; 
and  to  perform  all  things  usual  and  lawful  in  other  churches 
and  chapels.     And  the  said  chapel-yard  was  declared  to  be 
for  the  use  of  the  inhabitants  of  the  hamlet  of  Duddeston 
and  parish  of  Aston,  in  addition  to  the  ancient  church-yard 
of  the  parish  of  Aston.     And  it  was  thereby  declared  that 
the  curate  or  minister  of  the  said  chapel  should  baptize  tbe 
children  of  the  said  hamlet  in  the  said  chapel  and  bury  tbe 
dead  in  the  vaults  and  chapel-yard  there,  and  assist  in  visit 
ing  the  sick  in  the  said  hamlet,  reserving  nevertheless  to  tbe 
vicar,  churchwardens,  parish  clerk,  sextons,  and  all  other 
officers  of  the  said  parish  church  of  Aston  for  the  time 
being,  all  right,  title  and  interest  in  and  to  all  tithes,  obla- 
tions, obventions,  offerings,  fees,  rights,  profits,  privileges, 
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ecclesiastical  does,  daties  and  rates  whatsoever,  ordinary        1857. 

ind  extraordinaiy,  to  them  respectively  and  severally  due      ro*^^*' 

>r  of  right  aocostomed.  as  thoush  the  consecration  had  not       .   «• 

wkea  place.    And  it  was  thereby  also  decreed  and  declared 

iiat  the  curate  and  clerk  of  the  said  chapel  should  from 

ime  to  time  receive  the  usual  fees  due  to  the  vicar  and 

parish  derk  for  all  christenings  in  the  said  chapel,  and  for 

ill  burials  in  the  said  vaults  and  chapel-yard,  the  same 

IS  if  they  had  been  baptized  in  the  parish  church  of  Aston, 

or  buried  in  the  vaults  or  in  the  church-yard  of  the  said 

pariah,  over  and  above  all  the  like  fees  for  themselves; 

and  should  on  the  first  day  of  every  quarter  in  the  year  pay 

the  same  to  the  vicar  and  parish  clerk  of  Aston  for  ever 

thereafter.     And  it  was  further  decreed  that  a  clerk  should 

be  appointed  by  the  said  curate  and  should  be  paid  a  salary 

out  of  the  said  chapel  rate.     And  that  the  sexton  of  the 

cborch  of  Aston  should  be  the  sexton  of  the  said  chapel 

and  chapel-yard,  for  the  time  being,  and  entitled  to  the 

same  fees  only  as  were  paid  at  Aston. 

From  the  time  of  the  consecration  of  the  said  chapel  to 
the  year  1841  (when  he  died)  R.  Roberts  was  the  clerk 
and  sexton  of  the  parish  of  Aston.  On  his  death  the 
plaintiff  was  appointed  clerk  of  the  parish  of  Aston ;  and 
afterwards  was  duly  licenced  as  clerk  by  the  bishop.  And 
in  the  year  1844,  he  was  duly  appointed  sexton  of  the 
parish  of  Aston.  And  from  the  respective  times  last  men- 
tioned, up  to  the  10th  of  August,  1853,  the  clerk  of  St 
James  received  the  fees  paid  upon  all  burials  performed  in 
the  said  chapel-yard,  and  paid  them  over  to  the  plaintiff  in 
addition  to  fees  received  and  retained  by  himself. 

On  the  8th  of  August,  1853,  the  following  order  was 
made  by  her  Majesty  in  council : — 

Whereas  her  Majesty's  commissioners  for  building  new 
churches  have,  in  pursuance  of  the  16th  section  of  an  Act 
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1857.       of  Parliament^  passed  in  the  69th  year  of  the  reign  of  Us 
^^^^      Majesty  King  George  the  3rd,  intituled,  &c  (59  Geo.  S, 
V.  c.  134),  and  of  the  3rd  section  of  an  Act  passed  m  the 

session  of  parliament,  held  in  2nd  and  3rd  years  of  her 
Majesty's  reign,  intituled,  &c.  (2  &  3  Vict.  c.  49>  didj 
prepared  and  laid  before  her  Majesty  in  council  a  repre- 
sentation, bearing  date  the  19th  day  of  July,  1853,  m  the 
words  following,  viz. : — 

Your  Majesty^s  Commission  for  building  new  chmdM 
beg  leave  humbly  to  represent  that  having  taken  into  ooo- 
sideration  all  the  circumstances  of  die  parish  of  Aston 
juzta  Birmingham  in  the  county  of  Warwick  and  in  the 
diocese  of  Worcester,  it  appears  to  tiiem  to  be  expedient  that 
a  particular  district  should  be  assigned  to  the  consecrated 
church  of  St  James,  situate  at  Ashted  in  the  parish  of 
Aston  juzta  Birmingham,   under  and    by  virtue  of  d» 
power  or  authority  contained  in  the  16th  secticm  of  an  Act 
of  Parliament,  passed,  &c.  (59  Gea  3,  c.  134),  and  in  d» 
3rd  section  of  an  Act  of  Parliament,  passed,  &c.  (2  &  3 
Vict.  c.  49),  and  that  such  proposed  district  should  be 
named  or  called,  **  The  District  Chapelry  of  AshtedL"— 
(The  boundaries  of  the  said  proposed  district  were  then 
set  out).    Your  Majesty's  said  commissioners  beg  leatie 
further  to  represent,  that  it  also  appears  to  them  to  be 
expedient  that  banns  of  matrimony  should  be  published, 
and  that  marriages,  baptisms,  churchings,  and  burials  shooU 
be  solemnized  or  performed  in  the  said  church  of  St  Jama 
at  Ashted,  and  that  the  fees  to  arise  therefrom  should  be 
paid  and  belong  to  the  minister  or  incumbent  thereof  far 
the  time  being.     That  the  consent  of  the  bishop  of  the 
diocese  of  Worcester  has  been  obtained  thereto  as  required 
by  the  Acts  and  sections  hereinbefore  mentioned,  &&— 
Her  Majesty,  having  taken  the  said  representation,  together 
with  the  map  and  plan  thereunto  annexed,  into  consideri- 
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Q0O|  was  pleased^  by  and  with  the  advice  of  her  privy 
oooDcil  to  approve  thereof  and  to  order :  And  it  is  hereby 
oidered,  that  the  proposed  assignment  of  a  district  chapelry  «• 

Id  tbe  said  consecrated  church  of  St.  James  at  Ashted  be 
Kooidingly  made,  and  that  the  recommendation  of  the  said 
eommissioners  in  respect  of  the  publication  of  banns,  and 
the  solemnization  of  marriages,  churchmgs,  and  burials,  in 
the  said  church,  and  tbe  fees  to  arise  therefrom  be  carried 
into  efiect  agreeably  to  the  provisions  of  the  said  Acts. 

C.  C.  Greville. 

Hie  defendant  was  on  the  12  th  April,  1844,  appointed 
Jeik  of  the  chapel  of  St  James  by  the  then  curate  and 
unister  of  the  same,  and  in  like  manner  was  appointed 
ntoQ  thereof  by  the  same  person,  on  the  17th  August, 
1858. 

From  the  publication  of  the  above  order  the  defendant 
^  refused  to  allow  the  plaintiff  to  act  as  clerk  or  sexton  of 
k  odd  chapel,  or  in  any  manner  to  interfere  with  the 
lipel-yard  thereof;  and  he  has  himself  acted  as  the  clerk 
ttd  sexton  of  the  said  chapel  and  chapel-yard,  and  has 
MiTed  in  that  capacity  all  the  fees  upon  banns,  marriages 
ttd  churchings  performed  in  the  said  chapel,  and  upon  all 
nritls  performed  in  the  chapel-yard,  amounting  in  the  whole 
0  4321  15i.,  that  is  to  say,  for  banns  1/.  6^.,  for  marriages 
^  IQf.,  for  chrbtenings  IL  Ids.,  for  burials  3721,  and  has 
(fined  to    pay  over  any  part  of  such  amount  to  the 

wDtiff. 

The  question  for  the  opinion  of  the  Court  is,  whether 
lie  plaintiff  is  entitled  to  recover  the  said  fees,  or  any  and 
hat  portion  thereof  If  the  Court  shall  be  of  opinion 
it  he  is  so  entitled,  judgment  is  to  be  entered  by  confes- 
xi  for  the  plaintiff  for  such  sum  or  sums  as  the  Court 
all  direct.  If  the  Court  shall  be  of  a  contrary  opinion, 
Igment  is  to  be  entered  for  the  defendant 
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Fhipton  {Cripp$    with  him)  aigaed  fi>r  the 

(June  3).— The  question  ia,  what  is  the  <^)endoQ  of  die 

V.  69  Geo.  3,  c.  134,  s.  la    The  consecntion  deed  of  the7& 

AULTON. 

September,  1810,  reserved  to  the  parish  deik  and  aeHoa 

of  the  parish  church  of  Aston  all  fees  actually  doe  or  of 

right  accustomed,  as  though  the  consecration  had  noCtibt 

place;  and  it  provided  that  the  derk  of  the  ch^wl dMnU 

receive  the  usual  fees  for  christenings  and  burials  as  if  tkj 

had  taken  place  in  the  parish  church  over  and  abofe  dH 

like  fees  for  themselves,  and  should  pay  over  the  suae  to 

the  parish  clerk  of  Aston.    Therefisie^  ap  to  the  tune  of 

the  publication  of  the  Order  in  Council,  the  plaintiff  «■ 

clearly  entided  to  the  fees.    Spry  v.  Emperor  (a)  proceedd 

on  the  ground  that  the  fees  were  due  by  custom.    Hoe 

there  was  a  contract  between  the  parties  that  the  incii» 

bent  and  parish  deik  should  receive  the  fees  fer  sll  Ae 

christenings  and  burials  within  the  parish.     [Vote^  Bit 

referred   to   Spry  \.   GaIlop{by]    In   that    case   the  k 

claimed  by  the  rector  had  never  been  received,  and  Am 

was  no  evidence  that  it  was  due  by  custom ;  here  the  coi- 

tmct  is  equivalent  to  a  custom.     Then,  is  the  pUndA 

right  adected  by  the  Church  Building  Acts?     Under  tko« 

Acts  three  courses  may  be  taken  in  popolous  parishes^   Bf 

die  oS  Geo.  3«  c  45,  s.  16,  if  it  shall  appear  to  theea» 

missioners  expedient,  any  parish  mav  be  divided  iolo  tse 

or  cuxe  dsticct  and  separate  parshes  for  all  eodeMttil 

pur^\>?e$.     By  secticn  il,  if  she  commoEioQers  shall  be rf 

opicioQ  tbuu  i:  is^  dc^c  exi^evileac  to  divide  any  paridi  isH 

s^^  c\.>a:pxV:e.  jtrparue  ico  disciisct  porisaes^  but  diat  its 

'^^P^-^"-  'o  viiTivie  :he  sazie   in:o  ecdesasdo 

:cii:  i  v^ci.c  ^r^v  Sr  =Mce.     By  fectfoc  J2,  tbe 

oc  :2^>  u^  «  ;\»racej  cnrjtec  by  sucL  cocnpiece  dlvisiaa  •^ 

A*jjL*  :>e  Arwril  issciccs  vrf^anv  r^rab*  are  to  be  cnraDediB 
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Ckooeiy;  and  thereupoa  sach  districts  become  separate 
Md  diidiict  district  parishes  for  aU  ecclesiastical  purposes. 
^ftb0  69  Geo.  3,  a  134,  s.  I65  the  commissioners  may 
tttfpi  a  particular  district  to  any  chapel^  such  district  to 
he  under  the  immediate  care  of  the  curate^  but  subject  to 
Iht  soperintendence  and  controul  of  the  incumbent  of  the 
church,  and  it  enables  the  commissioners,  with  the 
of  the  bishop  of  the  diocese,  to  determine  whether  any 
what  part  or  prc^rtion  of  the  fees  due  for  marriages, 
chorchingB  and  burials,  shall  be  assigned  to  the 
:  it  makes  no  provision  for  the  fees  of  the  clerk  or 
Under  that  enactment  the  dbtrict  assigned  to  this 
became,  by  the  order  in  council,  a  distinct  chapelry. 
2  &  3  Vict  c.  49,  and  14  &  15  Vict.  c.  97,  contain 
with  respect  to  such  a  chapelry.  This  case  is 
witlun  the  10th  section  (tf  the  69  Gea  3,  c  134,  which 
that  when  any  parish  shall  be  dhrided  under  the 
of  the  68  Geo.  S,  c.  43,  or  this  Act,  all  fees 
to  the  parish  clerk  or  sexton  of  any  such 
which  shall  thereafter  arise  in  any  district  or  divi* 
of  any  parish,  shall  be  recoverable  by  the  clerks  and 
of  each  of  the  divisions  of  the  parish  to  which  they 
be  assigned,  and  the  commissioners  are  to  make  com- 
ion  for  loss  of  fees  which  any  clerk  or  sexton  may 
by  reason  of  any  such  division.  Moreover,  the 
section  of  the  14  &  15  Vict.  c.  97,  provides,  that  where 
4k  fees  are  not  reserved,  or  do  not  otherwise  belong  to  the 
seombent  of  the  original  parish,  all  the  fees  arising  within 
KQch  district  chapelry  shall  be  paid  to  the  incumbent  for 
Ae  time  being  of  such  district  chapelry,  notwithstanding 
"  3k>  compensation  for  the  loss  thereof  has  been  made  to  the 
iKumbent  of  the  original  parish. 

The  Solicitor  General  {Lush  with  him)  for  the  defendant. — 
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1857.       First,  ao  action  for  money  had  and  received  will  not  lie  ibr 

^^^^      these  fees.     By  the  consecration  deed,  the  clerk  of  the 

V.  chapel  is  to  receive  his  own  fees,  and  in  addition  the  fees 

AULTOX. 

of  the  clerk  of  the  parish,  and  pay  the  latter  over  to  him 
It  does  not  appear  from  the  case  that  the  defendant  Imi 
received  more  than  is  due  to  himself.     It  is  true  that  tbeK 
statutes  contemplate  three  modes  of  division  in  populoai 
parishes,  viz.,  a  distinct  parish,  an  ecclesiastical  distiicl^ 
and  a  district  chapelry,  and  that  the  16th  section  of  the  59* 
Geo.  3,  c.  134,  makes  no  provision  for  the  fees  of  the  dA 
or  sexton  of  a  district  chapel,  but  this  case  is  provided  fir 
by  the  10th  section  of  that  Act.    Though  that  section  a 
its  commencement  uses  the  words  **  when  any  parish  aiiiD 
be  divided^**  it  goes  on  to  say  **  fees  due  to  the  parish  cleA 
or  sexton  of  any  parish  which  shall  thereafter  arise  in  ao^ 
diatriet  or  division  of  any  parish  divided.     These  wocds  m 
sufficient  to  comprehend  this  case.     [Martm,  R,  refem' 
to  EdgeU  v.  Bumafy{a).     BramweU,  B.— The  SOdiM* 
tion  of  the  59  Greo.  3,  c.  134,  uses  the  words  ^in  efOJ 
district,  parish,  or  division  of  any  parish  or  district  cb- 
pclry  or  consolidated  chapelry,  in  which  any  church  or 
chapel  shall  be  built,  acquired,  or  appropriated.**] 

FhipiOHj  in  reply. — The  30th  section  of  the  59  Geo.  ^ 
c  134,  shews  that  a  district  chapelry  b  diffisrent  firaoi 
division  of  a  parish.     The  word  ^  district**  in  the  lOA 
section  has  reference  to  an  ecclesiastical  district,  and  Ae 
word  **  division*  to  a  parish  divided :  the  assignmeDt  of  ft 
district  to  a  chapel  is  not  within  the  terms  of  that  secdtf^ 
The  8th  and  9th  sections  shew  what  is  meant  by  the  noi^ 
**  division  of  any  parish**  in  the  10th  secticm.     A  fuA  *^ 
in  DO  scnsio  divided  when,  within  the  pariah,  a  newdtt* 
pchr  i$  added  to  iu  , 

Cmt.  adv.  mtL 

\e^  S  £xc^.  783. 
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The  judgment  of  the  Coart  was  now  delivered  by  1857. 

Roberts 

PoLiiOCX,  C.  6. — This  was  an  action  for  money  had  and       ^  «. 

•^  AULTOM. 

leoeived ;  and  it  was  to  try  the  right  of  the  parish  clerk 

and  sexton  of 'the  parish  of  Aston  juxta  Birmingham  to 

lecofer  the  foes  received  by  the  defendant  for  burials, 

duistenings  and  marriages  at  the  district  chapel  of  St. 

James  Ashted  within  that  parish.     This  chapel  was  pur- 

,  chased  in  1810  for  the  purpose  of  being  consecrated  as  a 

dnpel  of  ease  in  that  parish.    The  chapel  was  consecrated 

sod  established  under  the  provisions  of  a  deed  set  out  in 

tbe  case,  dated  the  25th  August,  1810,  by  which  the  parish 

dok  and  sexton  were  to  be  entitled  to  the  fees  for  christen- 

\a^  burials^  and  marriages  in  the  chapel  and  cemetery 

diereo^  as  if  they  had  taken  place  in  the  mother  church. 

Bj  an  Older  in  council  of  the  8th  August,  1853,  it  was 

CRtted  a  district  chapel  under  the  16  th  section  of  the 

MGeaS,  c;134. 

It  was  discussed  during  the  argument,  whether  or  not 
the  money  received  by  the  defendant  was  money  had  and 
noeived  to  the  use  of  the  plaintiff.     We  all  think  it  was 
io  recoverable,  for  he  received  these  sums  of  money  as  and 
fv  the  l^al  fees  for  burials,  &c.,  and  if  they  belonged  to 
die  plaintiff  they  are  recoverable  in  this  form  of  action.  This 
OK  IS  distingubhable  from  the  case  of  King  v.  Alston  (a), 
■aniuch  as  the  defendant  in  that  case  only  received  the 
portion  of  the  fees  he  himself  was  entitled  to.     The  ques- 
tion then  is,  whether  or  not  the  fees  belong  to  the  plaintiff. 
Onleas  taken  away  by  an  act  of  parliament,  it  was  conceded 
•  ^t  they  belonged  to  the  plaintiff.     The  right  depends  on 
tte  10th  section  of  the  59  Geo.  3,  c.  134,  which  enacts, — 
^That  when  any  parish  shall  be  divided  under  the  provi« 
%ioii8  of  the  said  recited  Act  or  of  this  Act,  all  fees,  dues, 

(a)  12Q.B.  971. 


EXCHSaum  BSPOBT8. 

profits,  and  emolaments  belonging  to  the  ptridi  clok  or  j 
sexton  respectively  of  any  such  parish,  whether  by  pl^ 
V.  scriptioii,  nsage  or  otherwise,  which  shall  hereafter  aniea 

any  district  or  division  of  any  parish  divided  under  tlie  p»» 
visions  of  the  said  recited  Act,  shall  belong  to  and  be  reoottf* 
able  by  the  clerks  and  sextons  respectively  of  eack  of  At 
divisions  respectively  of  the  parish  to  which  they  shaB  h 
assigned,  in  like  manner  in  every  reqpect  and  after  ds 
same  rate  as  they  were  before  recoverable  by  the  deik  nl 
sexton  respective^  of  the  original  parish ;  and  it  shall  be 
lawful  for  the  said  commissioners  in  every  such  esse  Id 
ascertain  and  make  compensation,  in  manner  directed  kf 
the  said  recited  Act,  in  cases  of  compensation  by  maoDof 
loss  of  fees,  for  any  loss  of  fees,  dues,  profits,  or  emota- 
ments  which  any  clerk  or  sexton  may  sustain  by  reaaa 
of   any   such    division*'*      In   order   to   miderstaDd  di 
meaning  of  the  words  ^divided  parish"  and  of  ''aqf 
district  or  division  of  any  parish  divided,**  it  la  neoii' 
sary  to  refer  to  the  provisions  of  the  statute  68  Gea  % 
c.  45.      The  16th  section  of  that  Act  provides  for  tb 
division    of   parishes    into   two    separate    parishea;  aod 
sections  21^  22,  23  and  24  provide  for  the   erectioo  rf 
churches  with  a  district  attached  to  them,  which  are  to  be 
separate  parishes  for  ecclesiastical  purposes,  with  ceitaia  { 
rights  retained  to  the  incumbent  of  the  mother  cbuidi; 
and   these  latter   districts   are   the   districts    or  diviaioiia 
of  divided  parishes,  referred  to  in  section  10  of  the  Act 
59  Geo.  3,  s.  134,  above  set  forth.     The  present  chapd 
and  cemetery  is  a  district  chapel  of  ease,  erected  under  the 
16th  section  of  the  59  Geo.  3.     In  the  subsequent  Church 
Building  Acts,  2  &  3  Vicu  c.  49,  and  14  &  15  Vict  c  97, 
they  are  designated  as  district  chapels  and  the  districts  are 
termed  district  chapelries.     It  is  clear,  therefore,  that  theae 
district  chapels  are  not  within  the  operation  of  the  10th 
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action  of  the  59  Gea  3,  and  we  do  not  find  a  provision        1857. 
a  any  sobsequent  Act  for  taking  these  fees  arising  at  the      Roberts 
hapek  firom  the  parish  derk  and  sexton  in  parishes  where 
here  is  a  district  chapeL 

We  are  therefore  of  opinion  that  these  fees  still  belong  to 
3ie  present  deik,  and  consequently  he  is  entitled  to  our 
lodgment  for  the  whole  of  the  fees  mentioned  in  the 

Judgment  for  the  plaintiff. 


Williams  v.  Sioth.  Junt  5  &  6. 

IHIS  was  an  interpleader  issue  to  try  whether  thirteen  The  Mer- 
itoen^  seized  by  the  sheriff  of  Gloucestershire  in  December  Amendment 
Ivt  under  an  execution  against  the  goods  of  one  Selwyn  at  19&  20  Vict. 
Aie  suit  of  the  present  defendant,  were  the  property  of  ^^ich  enacts, 
4c  present  plaintiff  as  against  the  execution  creditor,  the  of  eVi^ti^* 
pw»ent  defendant.  ■«•!?»*  l^^ 

^oods  of  a 

At  the  trial,  before  fFtHes,  J.,  at  the  last  Sprino;  Assizes  aebtor  shall 

^  *       o  prejudice  the 

^  Gloocester,  it  appeared  that  the  writ  of  fi«  &.  was  title  to  sach 

J  ,.  goods  acquired 

Onivered  to  the  sheriff  in  April  1856.     On  the  29th  of  byanjoerson 
July  the  19  &  20  Vict,  c  97.  passed.     In   August  the  for  a  valuable 
plaintiff  bought  the  steers  in  question,  from  Selwyn  and  before^the^" 
pud  for  them,  and  in  December  they  were  seized  by  the  JJ^atuchmem. 
Acriff  under  the  writ  of  fi.  fa.  PT^*^  ^^  1 

had  no  notice^ 

It  was  objected  on  behalf  of  the  defendant,  that  the  1st  ?°«'  ^^^  *PP'y 

m  case  where 

lection  of  •'The  Mercantile  Law  Amendment  Act,  1856,"  the  writ  of 

execution  was 

[19  &  20  Vict.  c.  97)  (a),  was  not  retrospective,  and  therefore  delivered 

to  the  sheriff 

(a)  Sect.  I.  ^  No  writ  of  fieri  judice  the  title  to  such   goods  passing  of  the 

idas  or  other  writ  of  execution,  acquired  by  any  person  bonft  fide   Act. 

ndnowritof  attachment  against  and  for  a  valuable  consideration 

ke  goods  of  a  debtor,  shall  pre-  before  the  actual  seizure  or  at- 
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1867.        that  the  goods  were  bound  by  the  delivery  of  the  writ  to 
^^^^^^^^     the  sheriflF,  notwithstanding  that  Act    The  jury  fiMind  tint 
«.  the  sale  to  the  plaintiff  was  bon&  fide  and  for  a  valmUe 

consideration,  whereapon  the  learned  Judge  Erected  i 
verdict  for  the  pluntiff,  reserving  leave  to  the  defendiiit 
to  move  to  enter  the  verdict  for  him  if  the  Court  sboidd 
be  of  opinion  that  the  statute  applied. 

ITie  SoKcUar  General,  in  last  Easter  Term,  obtained  9l 
rule  nisi  accordingly  {a\  agunst  which 

PIgctt,  Seijt.,  and  H.  James  now  shewed  cause.— It  is 
admitted  that,  except  for  the  1st  section  of  "The  Mer- 
cantile   Law  Amendment  Act,   1856,**  the   property  of 
the  steers  would,  to  a  certain  extent,  have  been  bomid 
by  the  writ,  from  the  time  of  its  delivery  to  the  sherif; 
and  the  execution  creditor  would  have  had  some  interest  a 
the  cattle,  though  by  no  means  a  vested  interest,  becnie 
such  interest  might   have  been  defeated   by  a  sale  ii 
market  overt,  by  their  removal  out  of  the  sheriff's  joriv- 
diction,  or  by  the  bankruptcy  of  the  debtor.     [Martmf  & 
—It  is  said,  in  1  Wms.  Saund.  219,  g-  6th  ed— "T^ 
meaning  of  the  expression  (in  29  Car.  2,  c.  3,  s.  16,)  thit 
the  property  of  the  goods  is  bound,  is  not  that  the  propenj 
in  them  is  altered,  for  such  alteration  does  not,  nor  ever  &i% 
take  place  until  actual  sale  of  the  goods  under  the  writ; 
but  that  the  defendant,  firom  the  time  that  they  are  bouni 
cannot  dispose  of  them  unless  in  market  overt,  so  as  to 

tachment  thereof   by  virtue  of  hands  of  the  sheriff,  undenhoX 

such  writ ;   provided  that  such  or  coroner.** 
person  had  not,  at  the  time  when  (a)  The  rule  was  also  obtiiBii 

he  acquired  such  title,  notice  that  on  the  ground  that  the  pisatif 

such  writ,  or  any  other  writ  by  at  the  time  of  the  purchase  kid 

virtue  of  which    the    goods  of  notice  of  the  writ  under  the  Aet> 

such  owner  might  be  seized  or  but  the  decision  of  the  Court  ca 

attached,  had  been  delivered  to  the  first  point  rendered  the  olhff 

and  remained  unexecuted  in  the  immaterial. 
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:e?eDt  their  being  taken  in  execution."]  It  is  also  so  stated 
I  Hardmg  v.  Hall  (a).  But  the  19  &  20  Vict.  c.  97,  s.  1, 
as  a  retrospective  eflFect  and  prevents  the  fi.  fa.  prejudicing 
lie  tide  of  the  plaintiff.  The  object  of  that  enactment  was 
D  amend  the  laws  affecting  trade  and  commerce,  to  get 
id  of  inconveniences  felt  by  persons  engaged  in  trade,  by 
eason  of  the  laws  in  England  being  in  some  particulars 
lifferent  from  those  in  Scotland,  and  to  quiet  the  title  of 
owners  of  goods.  The  1st  section  indirectly  affects  the 
ights  of  persons  issuing  execution,  but  it  directly  gives 
)roteclion  to  innocent  purchasers.  The  other  side  must 
^tend,  that  although  the  1st  section  says  that  no  writ  of 
tzecution  against  the  goods  of  a  debtor  shall  prejudice  the 
itle  to  such  goods  acquired  by  any  person  bona  fide  and 
or  a  valaable  consideration,  before  the  actual  seizure  thereof 
ly  virtue  of  such  writ,  yet,  it  means  only  no  writ  here- 
after iuuecL  The  Act  however  is  general  in  its  terms,  and 
iftcts  all  writs  whether  issued  before  or  after  it  passed. 
Hie  language  is  plain,  and  there  is  no  reason  for  giving 
t  a  limited  meaning.  If  the  Act  does  not  apply  to  writs 
odged  with  the  sheriff  at  the  time  of  its  passing,  it  will  be 
accessary  to  inquire  for  a  series  of  years  in  the  sheriff's 
office,  as  to  the  existence  of  writs,  in  order  fully  to  protect  a 
wchaser.  It  is  said  in  Dwarris  on  Statutes  (A),  "there  are 
^thorities  for  extending  remedial  enactments  to  inchoate 
''Uttactions,  where  the  words  used  enabled  the  Court  to 
?▼€  (he  law  a  retroactive  effect."  Freeman  v.  Moyes  (c)  and 
fiipfer  V.  Chatterton  (rf)  are  authorities  to  the  same  effect. 
t)rmerly,  when  the  passing  of  a  statute  referred  to  the  first 
ty  of  the  session,  the  argument  against  the  statute  being 
troactive  as  to  inchoate  transactions  was  cogent ;  but  that 
jament  no  longer  applies.     It  has  already  been  decided 

(a)  10  M.  &  W.  42,  47.  (c)  1  A.  &  E.  338. 

(b)  2nd  Edition,  541.  (d)  6  Bing.  258. 

roL.  n. — N.  8.  o  o  Excn. 
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Williams 

r. 

Smith. 
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by  Kindersky,  V.  C,  in  Thompson  v.  fFaUhnum  {a\  that 
section  14  of  this  Act  has  a  retrospective  effect. 

Tha  Solicitor  General  (with  whom  was  Macnamara),  in 
support  of  the  rule. — It  is  a  general  principle,  that  i  new 
statute  ought  not  to  be  construed  so  as  to  give  it  a  retro- 
spective operation,  unless  it  clearly  appears  that  such  ns 
the  intention  of  the  legislature.  [Martin,  B.— That  prin- 
ciple was  fully  considered  and  adopted  by  this  Coort  in 
Moon  V.  Burden  (J)).— Watson,  B.,  referred  to  GUmmi^ 
Shuter  (c>] 

Per  Curiam,  (d) — We  are  of  opinion  that  this  rule  mot 

be  absolute  (e). 

Rule  absolute  (y) 


(a)  3  Drewry,  628. 

(b)  2  Exch.  22. 

(c)  T.  Jones,  108 ;  2  Show.  17. 

(d)  Pollock,  C.  B.,  MarHn,  B., 
Bramwellf  B.,  and  Watsorij  B. 


(<?)  See  Moore  v.  PkiB^^ 
M.  &  W.  586. 

(/)  Reported  by  Doigl* 
Brown,  Esq. 


Map  IS.  Churchward  and  Blight  t;.  Ford. 

Copyhold         JLIEBT  for  use  and  occupation. — Pleas :  Never  indebtei 

lands  were  Tk  ixn  *  .    •       « 

devised  to  the  " ajment — Whereupon  issue  was  joined. 

tmfi^fo^'r!  At  the    trial    before   Cochbum,   C.   J.,   at   the  Sprtfj 

the  *' Uimiffs  Assizes  for  the  county  of  Devon,  it  appeared  that  in  185t 

were  never  William  Foss  died,  having  by  his  will  devised  certidn  copf»i 

admitted  to  »  ©     J  r#  i 

the  copyhold. 

At  the  time  of  the  death  of  the  testator  the  lands  were  in  the  possession  of  th«  defendtfti^'j 
whom  F.,  with  the  assent  of  one  of  the  plaintifTs,  afterwards  re-let  them  in  her  own  naae.  T ^' 
plaintiffs  then  gave  notice  to  the  defendant  to  pay  the  rent  to  them. —  HeM^ihtl  an  actioaffvi 
and  occupation  would  not  lie  by  the  plaintiffs  against  the  defendant,  because  no  contrtctooddi 
implied  between  them,  there  having  been  an  existing  contract  between  the  defendant  ndfi* 
and  the  occupation  having  been  by  permisnon  of  F. 
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mises  to  the  plaintifiB,  in  trust  to  pay  the  rents  to        1857. 

wr,  Mrs.  Fobs,  for  her  life,  and  he  appointed  the  plain-  q^^^j^^j, 

Mrs.  Foss  executors  and  executrix.     The  plaintifls  *• 

er  been   admitted  tenants  of  the    manor.     The 

It  had  been   in  possession  of  the  premises  since 

as,   1850,  having  originally  taken  them  for  three 

•m  William  Foss.     In  June,  1853,  he  received  a 

3  quit,  signed  by  the  plaintiff  Churchward,  and 

s,  as  executor  and  executrix.     At  Christmas,  1853, 

preement  in  Churchward's  handwriting,  purporting 

letting  by  Mrs.  Foss,  was  sent  to  the  defendant. 

-eement  was  never  executed,  but  the  defendant 

d  to  hold  the  premises,  and  always  paid  the  tent 

Foss.  Iyi  June,  1855,  Churchward,  as  trustee 
le  will  of  William  Foss,  gave  notice  to  the  de- 
not  to  pay  rent  to  any  other  person  than  himself. 
lis  the  defendant  saw  the  other  plaintiff.  Blight, 

him  to  pay  the  rent  to  Mrs.  Foss. 
jamed  Judge  asked  the  jury  whether,  in  December, 
J  defendant  took  the  premises  from  Churchward,  or 
5.  Foss  ;  he  said,  that  if  Mrs.  Foss  received  the  rents, 
rchward  let  the  premises,  then  the  defendant  was 

the  plaintiffs.  The  jury  found  that  the  letting  was 
Foss,  with  the  assent  of  the  plaintiffs,  upon  which 
led  Judge  directed  a  verdict  for  the  defendant, 
:  leave  to  the  plaintiffs  to  move  to  enter  a  verdict 
,  if  upon  the  facts  the  Court  should  be  of  opinion 
[)laintifl6  had  made  out  their  case. 

nisi  having  been  obtained  for  that  purpose, 

yue  Smith  and  Karslake  now  shewed  cause. — First, 
having  found  that  the  defendant  took  the  premises 
s.  Foss,  there  is  no  estoppel  as  between  the  de- 
und  the  plaintiffs.     The  plaintiffs  were,  therefore, 

o  Q  2 


Ford 
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1857.        bound   to  prove  their  title.     But  the  devisee  of  a  copj- 
^  ""^^    ^      hold  has  no  interest  before  admittance:  Doe  d.  TqfieUi. 

C-IIURCIIWARD 

r.  Tqfield(a) ;  Matthew  v.  Osborne  (6).    Secondly,  the  plaintifi 

cannot  maintain  this  action,  it  being  found  expressly  that 
Mrs.  Foss  let  to  the  defendant  HeUier  v.  SUlcox  (c)  may 
be  relied  on  by  the  other  side ;  but  if  the  plaindA  are 
entitled  to  recover,  a  tenant  who  has  rented  land  fcr 
many  years  of  one  person  might  be  called  upon  to  pay  rent 
over  again  to  another. 

Cottier  and  Carter,  in  support  of  the  rule. — The  plaintiffi^ 
as  trustees  having  the  legal  estate,  had  a  right  to  take  the 
property  into  their  own  hands ;  and  they  gave  notice  to 
the  defendant  that  they  had  done  sa     [^Pottock,  C.  B.— 
The  plaintifis  should  have  brought  ejectment ;  they  cannot 
convert  a  notice  into  a  contract.]     The  surrenderee  of  t 
copyhold  may  bring  ejectment  before  admittance;  bnt  in 
fact  the  plaintiffs  were  in  possession.     They  dealt  with  the 
property  and  gave  the  defendant  notice  of  their  title.    Mis* 
Foss  had  no  title  at  alL     The  plaintifis  were  not  therefix^ 
in  the  position  of  mere  strangers.     In  Standen  v.  CM^ 
mas  {d)y  the  Court  held  the  defendant  entitled  to  recover  fi»r 
use  and  occupation,  without  proof  of  any  contract  between 
him  and  the  defendants. 

Pollock,  C.  B. — I  am  of  opinion  that  this  rule  must  b* 
discharged.    The  only  matter  we  have  to  decide  is  whetbeff 
upon  the  leave  reserved  by  the  Lord  Chief  Justice,  the 
plaintifis  are  entitled  to  have  a  verdict  entered  for  them.    U 
was  left  to  the  jury  to  say  whether  the  contract  was  with 
the  plaintiffs  or  with  Mrs.  Foss,  and  the  jury  found  that  the 
contract  was  made  with  Mrs.  Foss.    There  are  authorities  to 

(fl)  1 1  East,  246.  (r)  19  L.  J.  N.  S.,  Q.  B*  ^ 

(b)  18  C.  B.  919.  (d)  10  Q.  B.  155. 


FOKD. 
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he   effect  that  where  nothing  appears   except   that   one        1857. 
•erson  is  entitled  to  land  which  another  has  occupied  and       ^— t-^-^ 

*  ^        Churchward 

DJoyedy  an  action  for  use  and  occupation  may  be  main-  ^  r. 
lined,  because  a  contract  may  be  implied.  That  explains 
le  decision  in  the  case  of  HelKer  v.  Sillcox{a).  But  the 
iking  possession  as  of  right  by  a  disseisor  could  not  be 
limed  into  a  contract,  on  the  notion  that  the  trespass  may 
e  waived  and  some  imaginary  contract  substituted.  Here 
he  defendant  was  in  possession  claiming  title  under 
iiis.  Foss  with  whom  he  in  &ct  contracted.  It  cannot 
herefore  be  implied  that  there  was  a  contract  with  the 
plaintifis. 

fiRAifWELL,  B. — I  am  of  the  same  opinion.  The  plain- 
tifi  seek  to  recover  money  payable  for  the  defendant's 
'ccnpation  of  certain  land,  by  the  permission  of  the  plain- 
iflk.  The  plaintiffs  have  therefore  to  make  out  that  the 
^cupation  was  by  their  permission.  I  think  that  they  have 
>o  to  make  out  a  contract.  The  action  for  use  and  occu- 
tion  existed  before  the  1 1  Geo.  2,  c.  1 9,  but  until  the 
^ssing  of  that  act  the  plaintiff  was  nonsuited  if  a  demise 
^  proved.  Except  in  that  particular,  the  statute  did  not 
^e  the  action  maintainable  in  cases  where  it  could  not 
^^e  been  maintained  before.  Without  dissenting  from  the 
^SS^tion  of  the  Lord  Chief  Baron,  that  in  the  case  put 
f  him,  a  person  may  be  liable  without  proof  of  actual 
^tract,  because  in  fact  a  contract  may  in  such  cases  be 
'^erred,  I  think  that,  nevertheless,  the  action  depends 
*pon  contract  Here  it  is  found  that  the  plaintiffs  occu- 
pied by  the  permission  of  Mrs.  Foss  and  by  virtue  of  a 
soDtiact  with  her.     The  fact   that   Churchward   assented 

(a)  19  L.  J.,  N.  S.,  Q.  B.  295.  Company,  5  Exch.  932,  937  ; 
fee  abo,  per  Petrke^  B.,  Turner  v.  Mai/or  of  Newport  v.  Saunders^ 
Cameron* s  Coalbrooh  Steam  Coal      3  B.  &  Ad.  411. 
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1857.  to  the  letting  by  Mrs.  Foss  to  the  defendant,  is  aa  addi- 
Churchward   ^'^°*'  point  against  the  plaintifis.     In  HeUier  v.  SiUcai  (a), 

Ford  ^^  Court  found  that  the  occupation  was  with  the  plain- 
tiff's permission.  In  Standen^.  Chrismas(J)\  Lord  JDenmffli 
appears  to  have  been  mistaken  in  supposing  that  the 
statute  gave  a  right  of  action  to  the  owner  of  the  land. 
The  word  "landlord"  does  not  mean  the  lord  of  the  soil, 
but  the  person  between  whom  and  the  tenant  the  reUtioo 
of  landlord  and  tenant  exists.  That  sense  is  given  to  the 
word  in  Johnson  s  Dictionary  and  Webster's  Dictionaij. 
The  Court,  however,  thought  that  the  occupation  was  in 
point  of  law  by  the  permission  of  the  plaintiff.  Therefijre, 
whether  that  case  was  rightly  or  wrongly  decided,  it  is  not 
inconsistent  with  the  doctrine,  that  it  is  incumbent  on  the 
plaintiffs  in  this  action  to  shew  that  the  occupation  h« 
been  by  their  permission,  and  under  a  contract  express  or 
implied. 

Watson,  B. — I  also  agree  that  the  rule  must  be  dischaiged. 
The  plaintifis,  as  devisees  of  a  copyhold,  before  admittaDce 
had  no  title,  and  there  was  no  contract  between  them  and 
the  defendant  by  which  he  was  estopped.  Hie  plaintifi 
allowed  Mrs.  Foss  to  have  possession  of  the  property,  and 
she  let  to  the  defendant,  with  the  assent  of  Churchward,  io 
her  own  name.  That  shews  that  in  letting  the  premifltf 
she  did  not  do  so  as  the  agent  of  the  plaintifis,  but  tf 
being  the  person  interested  in  the  property,  and  as  having 
the  general  management  and  control  of  it  in  her  ovo 
hands. 

Rule  discharged  (c) 

(a)  19  L.  J.,  Q.  B.  295.  (A)  10  Q.  B.  135. 

(c)  See  Cripps  v.  Blanks  9  D.  &  R.  680. 
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the  matter  of  a  plaint  in  the  County  Court  of  Stafford-       •^•"•*'  ' '  • 
shire,  between  Charles  Hunt,  Plaintiff,  and  The  North 
Staffordshire  Railway  Company,  Defendants. 

jL  UDDLESTON  had  obtained  a  rule  calling  on  the  The  plaintiff 
sfendants  to  shew  cause  why  an  order  of  Coleridffe,  J.,  for  Jecovcr^b  a 
prohibition,  should  not  be  set  aside.  «  nf^iS^erf 

It  appeared  from  the  aflSdavits,  that  The  North  Stafford-  ^»nfr  ^^  , 

*  *  monies  paid,  for 

hire  Railway  Company  were  summoned  to  appear  at  the  loss  of  timo 

and  attendance 

wroonty  Court  of  Staffordshire,  holden  at  Stoke  upon  Trent,  before  the 
Ml  the  12th  of  March,  1857,  to  answer  the  plaintiff  on  a  upon  a  com'. 
Win,  the  particulars  of  which  were  as  follows :  formatfon  of ' 

_.    ,  ,  .  #»,*.,«      y.  W.  on  behalf 

"  Debt  or  claim  £17    12      6  of  the  defend- 

CoStS  of  plaint  15      0  ap^aredtbat 

^__^. the  plaintiff 

having  been 
Total  £18      7      6  summoned 

^  ^         ^  before  the 

foe  action  is  brought  for  the  recovery  of  the  sum  of  naagistrates  for 

l*ti  m  «*^  •  •!  T/»i  /»•  riding  in  a  rail- 

if ^  12s,  6d,y  bemg  for  monies  paid,  and  for  loss  of  time  wav  carriage 
^  attendance  before  the  magistrates  at  Longton,  on  the  p^d  Ms  fare"^ 
Sth  day  of  January  last,  upon  a  complaint  and  information  wM^diTmissed 
'William  Woolgar,  station  master,  on  the  part  and  behalf  ^Je^^f^^JJig 
'the  above  defendants,  asainst  the  said  plaintiff,  when  the  *>«>ught  to 

°  r  '  recover  the 

■•le  was  heard  and  dismissed."  expenses 

mi     .  .  .  occasioned 

The  items  were  given  at  length.     The  complaint  before  by  such 

Li,         .  t         t         i-»/T»ii-ii-  •!      summons.     On 

le  magistrates  was,  that  the  plaintiff  had  ndden  in  a  rail-  motion  to  set 
^y  carriage,  on  the  railway  of  the    defendant,  without  for  a  prohibi. 
^Dg  paid  his  fare.      Upon  the  hearing,  the  magistrate  a  jii?t^e  at  ^ 
^missed  the  summons  with  costs  amounting  to  SI.  19*.,  ^S"^h"t'^e 
i  the  flTOund  that  the  plaintiff  was  not  the  person  who  P^f*"^  ^^  *" 

o  1  r  substance  a 

plaint  for  a 
iickms  procecutioD,  and  that  therefore  the  order  for  the  prohibition  was  properly  made. 
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1857.  committed    the  offence.     An  application  was  afterwards 

"^^     '  made  for  a  warrant  of  distress  to  enforce  payment  of  these 

V.  costs^  the  hearing  of  which  was  adjourned  by  the  magistrates 

Stafford-  on  the  ground  of  suggested  firaudulent  collusion  between 

8HIRE 

Bailwat  Co.  the  plaintiff  and  John  Hunt,  the  person  really  guilty,  aod 
who  had  been  convicted  since  the  former  hearing.  The 
plaintiff  then  commenced  the  above  mentioned  action  in 
the  County  Court,  to  recover  the  expenses  be  had  been 
put  to.  The  defendants  had  never  agreed  to  pay  the 
monies  sued  for.  On  an  affidavit  of  these  facts  Coleridgtii^ 
had  ordered  a  writ  of  prohibition  to  issue  to  the  County 
Court  of  Staffordshire. 

The  plaintiff  and  his  attorney  swore   that  the  action 
in  the  County  Court  was  brought  to  recover  the  expences 
incurred  by  the  plaintiff,  by  reason  of  the  culpable  Dili- 
gence and  want  of  due  care  and  diligence  of  the  defendants 
in  causing  the  plaintiff  to  be  summoned  before  the  magb- 
trates  at  Longton :  that  the  costs  awarded  did  not  include  aD 
the  expences,  and  that  the  plaintiff  did  not  seek  damages^ 
but  only  the  recovery  of  the  expences  actually  incurred  bj 
him. 

Scotland  now  shewed  cause. — The  substance  of  the  caoie 
of  action  alleged,  and  not  the  form,  must  be  looked  at: 
Legge  v.  Tucker  (a).  There  is  nothing  in  the  relation  of 
prosecutor  and  defendant,  to  make  the  prosecutor  liable  for 
mere  want  of  care  in  instituting  a  prosecution.  The  plamtdis" 
closes  no  cause  of  action,  except  for  a  malicious  prosecotioOt 
in  respect  of  which  the  Judge  of  the  County  Court  W 
no  jurisdiction :  9  &  10  Vict.  c.  95,  s.  58.  In  Ckwtrt^* 
Savage  (b)  the  plaint  was  for  a  trespass  by  false  imprison- 
ment, 

(a)  1  H.  &  N.  500.  {b)  6  E.  k  B.  697. 
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HuddlestoHi  in  support  of  the  rule. — Whether  the  Judge        1857. 
)f  the  County  Court  had  jurisdiction  or  not  must  be  deter-       ^-"v^-^ 
mined  by  an  inspection  of  the  plaint.     It  may  be,  that  the  v. 

plaint  does  not  disclose  any  cause  of  action  at  all.  If  not,  Stafford- 
the  Judge  of  the  County  Court  will  give  judgment  for  the  Railway  Co. 
defendants.  No  malice  is  charged ;  no  damages  are  sought 
far  injury  to  the  feelings  of  the  plaintiff,  or  for  the  incon- 
tenience  to  which  he  has  been  subjected,  or  in  respect  of 
other  matter  for  which  damages  would  be  given  in  an  action 
far  malicious  prosecution.  The  plaintiff  only  seeks  to 
lecover  for  money  paid  and  the  like,  and  the  plaint  would 
he  proved  by  evidence  of  a  contract  to  pay  the  money 
claimed. 

Pollock,  C.  B. — I  am  of  opinion  that  this  rule  must 
be  discharged.  The  plaint  is  not  to  recover  money  agreed 
to  be  paid  by  the  defendants.  No  contract  or  agreement 
to  pay  the  money  is  alleged.  The  substance  of  it  is,  that 
v^oolgar,  on  behalf  of  the  Company,  made  a  complaint 
against  the  plaintiff,  whereby  he  was  put  to  expence,  which 
le  calls  on  the  Company  to  pay.  No  damages  for  loss  of 
^putation  are  demanded ;  but  whatever  is  comprised  in 
^^  plaint  may  be  recovered  in  an  action  for  malicious 
f^osecution.  I  am  of  opinion  therefore  that  the  order  of 
*y  brother  Coleridge  was  right.  The  plaintiff  cannot,  by 
^tting  down  the  items  of  his  pecuniary  loss,  give  jurisdic- 
•^n  to  the  judge  of  the  County  Court.  If  the  plaint 
'^  any  meaning,  it  is  in  substance  a  plaint  for  a  malicious 
*t)Becution. 

Martin,  B. — The  plaint  is  a  mere  evasion  of  the  Act. 
The  only  action  that  could  be  maintained  by  the  plaintiff 
^  for  a  malicious  pro^cutioii.     I  doubt,  however,  if  any 
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1867.        action  lies  for  a  mere  proceeding  to  recover  a  penalty  befcre 
"^^^       magistrates,  which  is  in  the  nature  of  a  civil  proceeding. 

r. 
North 

Stafford-        Bramwsll,  B. — I  concur,  though  not  without  considerable 

8BIRE  •  1  I  • 

Bailwat  Co.  donbt  The  defendants  say  that  the  plaint  b  either  a  plamt 
for  a  malicious  prosecution  or  nothing;  therefore  it  most  be 
taken  to  be  a  plaint  for  a  malicious  prosecution.  I  am  not 
sure  that  this  argument  is  well  founded;  but  I  coDCor, 
because  on  looking  at  the  facts  we  can  see  that  under 
colour  of  a  plaint,  on  which  the  Court  may  have  jurisdk- 
tion,  the  plaintiff  is  seeking  to  make  out  a  case  of  maUctov 
prosecution. 

Watson,  B. — I  am  of  the  same  opinion.  An  actkm 
could  only  be  supported  on  proof  that  the  proceeding  wis 
taken  maliciously  and  without  any  reasonable  and  probable 
cause.  But  the  cause  of  action  is  not  so  stated  in  the 
summons  and  particulars.  That  however  is,  because  tbe 
summons  is  an  attempt  to  evade  the  provisions  of  the  ict 
of  parliament 

Rule  discharged 


MEMORANDUM. 

In  this  Term  Tbe  Right  Honourable  James  Stuart  ffarAf 
resigned  his  office  of  Solicitor  General  in  consequence  of 
indisposition. 

He  was  succeeded  by  Henry  Singer  Keating^  EsquirSi  of 
the  Inner  Temple,  one  of  her  Majesty's  counsel,  whoaftff* 
wards  received  the  honour  of  Knighthood. 
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NnCON  t;.    BrOWNLOW.  June  26. 

UECLARATION  in  scire  facias,  against  the  defendant  Thesubscri- 

here'  agree- 

»  a  shareholder  in  **The  Kilkenny  and  Great  Southern  and  ment  of  a  pro- 
ffestem  Railway  Company,"  on  a  judgment  recovered  by  stated  that  it 
the  plaintiff  against  that  Company.  making  a  rail- 

Plea. — ^That  the  defendant  is  not  a  shareholder  in  the  ^a*[ed°*  The 
Company.— Issue  thereon.  I&J  Rail- 

At  the  trial,  before  Martiuy  B.,  at  the  London  sittings  ^»y»"  *"<*  ^^ 

^     commence  at 

ifterlast  Hilary  Term,  it  appeared  that  in  the  year  1845  a  Kilkenny  and 

^  "*  ^      terminate  in 

Company  was  projected  for  making  a  railway  from  Kil-  the  town  of 

I  Galway :  the 

ienny  to  Galway,  in  Ireland.     The  defendant  executed  the  capital  to  be 
wbscribers'  agreement,  and  thereby  he   and   the   several  shares  of  25/. 
oiker  persons  parties  thereto  of  the  first  part  each  for  him-  deed  empower. 
8elf,  covenanted  with  the  trustees  that  he  had  subscribed  the  ^^  aU^]|^^°"* 
•om  set  opposite  to  his  name  in  the  schedule  for  the  pur-  ?**®  undertak- 

*  *  *  ing,  or  any 

pofle  of  making  a  railway  to  be  called  "  The  Galway  and  v^^  thereof, 

Kilkenny  Railway  Company,"  or  by  such  other  name  as  make  applica- 
tion to  parlia- 
ment for  an  Act 
^  iny  of  the  pnrpoBcs  aforesaid  :  also  to  fix  upon,  and  from  time  to  time  to  alter  or  vary  the 
^^nuai,  rente,  course,  or  line  of  the  railway ;  and  to  determine  whether  and  how  far,  and  to 
*^  extent  the  undertaking  should  bo  carried  into  eflect  and  deferred  or  abandoned :  and  in 
^  toy  Act  should  authorize  the  construction  of  a  part  thereof,  to  make  in  any  subsequent 
''^Boii  application  for  the  construction  of  the  remainder.     The  defendant  executed  the  deed  as 
^■■bscriber  for  150  shares  and  paid  the  deposit  of  \l.  10«.  per  share.     The  directors  applied  to 
pHiiDent,  and  in  1856  an  Act  passed  which  incorporated  the  Company  by  the  name  of  **  The 
^^Dj  and  Great  Southern  and  Western  Railway  Company,"  for  making  a  railway  from  Kil- 
*J^7  to  Cuddagh  :  the  capital  of  the  Company  to  be  225,000/.,  divided  mto  11,250  shares  of 
*^  <ich.    After  the  Act  passed  the  name  of  the  defendant  was  placed  on  the  register  of  share- 
^^rs  for  fifty  shares  of  20/.  each. — Held^  that  the  defendant  was  a  shareholder  in  the  incor- 
J^i'tted  Company,  and  liable  as  such  to  execution  on  a  judgment  recovered  by  a  creditor  against 
^Company. 
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should  be  adopted  by  the  directors,  and  that  the  nulway 

should  commence  in  the  parish  of  St.  John's  in  Rilkeooj 

„     "•  and  terminate  in  or  near  the   town  of  Galwaj,  with  i 

Brown  LOW. 

branch  from  the  main  line  at  or  near  Maryborough :  that 
a  capital  of  a  million  should  be  raised  in  shares  of  25L  eadi} 
with  power  to  the  directors  to  increase  such  capital,  or  other 
the  capital  for  the  time  being,  provided  the  assent  to  sack 
increase  should  be  obtained  from  a  majority  of  the  sub- 
scribers, &C.     The  deed  also  contained  the  following  pio- 
visions: — That  the  committee   or  directors  should  haie 
full  power  ^^  to  abandon  the  said  undertaking,  or  any  pot 
thereof,  and  also  to  make  application  to  parliament  m  the 
ensuing  session  for  an  Act  or  Acts  for  all  or  any  of  dK 
purposes  aforesaid,  and  to  renew,  if  necessary,  such  applici- 
tion  in  any  subsequent  session  or  sessions ;   and  also  to 
introduce,  or  to  consent  to  the  introduction  in  any  act  or 
acts  of  parliament,  for  which  application  may  be  made  ii 
aforesaid,  of  any  such  special  or  other  clauses  and  pnm- 
sions  as  to  the  said  committee  or  directors  may  seem  proper 
or  desirable :  and  also  to  fix  upon,  and  from  time  to  time  to 
alter  or  vary,  the  termini,  route,  course,  or  line  of  the  sui 
railway  and  the  sites  or  spots  of  the  stations,  depots  and 
works  connected   therewith :   and   to   determine  whether 
and  how  far  and  to  what  extent  the  said  undertaking  shooU 
be  carried  into  effect  and  deferred  or  abandoned ;  and  in 
like  manner  what  branches,  if  any,  from  the  main  railvaj 
shall  form  a  part  of  the  said  undertaking ;  and  in  case  lOJ 
Act  to  be  obtained  in  relation  to  the  said  undertaking  AA 
authorize  the  construction  of  a  part  or  parts  tbereofftbe 
said  committee  or  directors  shall  have  power  to  make  or 
support  in  any  subsequent  session  or  sessions  such  appli' 
cations  to  parliament  as  they  may  deem  advisable  for  the 
construction  of  the  remainder  of  the  undertaking  or  ttj 
part  or  parts  thereof."    The  defendant  executed  the  deed 
as  a  subscriber  for  150  shares,  and  paid   the  deposit  of 


Nixon 

V. 

Brownlow. 
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lOf.  per  share.     The  directors  applied  to  parliament,        1857. 

1  on  the  7th  August,  1856,  the  9  &  10  Vict.  c.  ccclx. 

ssed.     That  Act  incorporated  the  Company  by  the  name 

*<The  Kilkenny  and  Great  Southern  and  Western  Rail- 

ij  Company,"  for  the  purpose  of  making  a  railway  from 

ilkenny  by  a  junction  with  the  Waterford  and  Kilkenny 

Bilway  to  Cuddagh  in  the  Queen's  County,  by  a  junction 

ith  the   Great    Southern    and   Western    Railway.      By 

cdoDs  4  and  5  the  capital  of  the  Company  was  to  be 

KtOOOZ.  divided  into  1 1 ,250  shares  of  20/.  each.     At  the 

(It  meeting  of  directors,  duly  held  after  the  Act  passed, 

le  defendant's  name  was  placed  on  the  register  of  share- 

oUerB  for  fifty  shares.     By  the  26th  section  of  the  Com- 

idj'b  Act,  the  powers  thereby  granted  for  making  the 

lOway  ceased  in  the  year  1853.     The  plaintiff  sought  to 

Mover  for  work  done  by  him  in  engineering  and  surveying 

be  line  after  the  Company's  Act  passed ;  but  it  did  not 

ippear  that  the  ^railway  had  been  made.     Evidence  was 

ddaced  on   the  part   of  the   defendant  for  the  purpose 

f  shewing   that  the  name  of  the   defendant  had   been 

nproperly  inserted  on  the  register  of  shareholders. 

It  was  objected  on  behalf  of  the  defendant  that,  upon  the 

Kts  proved,  he  was  not  a  shareholder  in  **  The  Kilkenny 

od  Great  Southern  and  Western  Railway."    The  learned 

ndge  was  of  opinion  that  there  was  no  evidence  of  fraud, 

id  he  directed  a  verdict  for  the  plaintiff,  reserving  leave  to 

e  defendant  to  move  to  enter  a  verdict  for  him. 

BmnU,  in  the  following  Term  (April  21),  moved  for  a 

le  nisi  accordingly  (a),  on  the  ground  that  upon  the  facts 

oved  the  defendant  was  not  a  shareholder  of  the  fifty 

t  shares  in  the  Company,  or  of  any  shares,  and  never 

iwcribed  for  such  shares  or  to  the  undertaking  for  which 

a)  He  also  moved  for  a  new  serted  on  the  register  of  share- 

il,  on  the  ground  that  there  holders,  but  the  Court  refused  to 

I  eTidence  that  the  defendant's  grant  a  rule  on  that  ground. 
De  had  been  fraudulentlj  in- 
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1857.       the  Act  passed,  and  ought  not  to  have  been  registered  far 
'^Z^'''"^      such  shares. 

V. 

Browslow.  Cntlianh  and  MeUish  shewed  canse  in  the  same  Teim 
(April  28). — The  question  is  whether,  upon  the  fects  proved, 
the  defendant  is  a  shareholder  in  this  Company.  By  iIm 
3rd  section  of  the  9  &  10  Vict,  c  ccclx.,  certain  penooi 
therein  named,  and  all  other  persons  ^who  have  abe§ij 
subscrAed  or  shall  hereafter  subscribe  to  the  undertaJdn^' 
shall  be  united  into  a  company  for  the  purpose  of  mtUaf 
the  railway.  The  defendant  has  subscribed  and  execolid 
a  document,  by  which  he  agrees  to  become  a  member  rf 
the  Company,  whether  as  originally  proposed  or  authoriad 
by  parliament.  By  the  8th  secdon  of  *^  The  CompaM 
Clauses  Consolidation  Act,  1845,"  ^'  every  person  who  ifH 
have  subscribed  the  prescribed  sum  or  upwards  to  die 
capital  of  the  Company,  or  shall  otherwise  have  beoone 
entitled  to  a  share  in  the  Company,  and  whose  name  rfoD 
have  been  entered  on  the  register  of  shareholders,  dull  be 
deemed  a  shareholder  of  the  Company."  Where  a  pcB« 
has  executed  the  subscribers'  agreement,  his  name  is  pnH 
perly  put  on  the  register  of  shareholders,  notwithstanding 
he  has  sold  his  scrip  before  the  Company's  Act  pasMd: 
The  Midland  Great  Western  Railway  Company  y.  Gorian((i^ 
It  is  immaterial  that  the  undertaking  sanctioned  by  puTift' 
ment  is  different  from  that  to  which  the  defendant  flb* 
scribed.  In  T/ie  Midland  Great  Western  Railwag  ComftSf 
V.  Gordon  the  subscribers'  agreement  was  for  forming  i 
company  to  make  a  railway  from  D.  to  M.,  and  theooe  IB 
A.,  and  authorized  the  directors  to  do  all  the  transactioBi 
necessary  for  forming  a  railway  from  D.  to  M.  and  A«  b 
also  bound  the  subscribers  to  submit  to  such  regolatioiii  v 
might  be  imposed  by  the  legislature.  The  Act  afterwttdi 
obtained  empowered  the  Company  to  buy  and  work  a  ciBil 

(o)  16M.  &W.  S04. 


Nixon 
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m  M.  to  A.,  and  to  make  a  railway  from  D.  to  M.  only,        1857. 
d  it  was  held  that  the  undertaking  sanctioned  by  the  Act 
18  not  so  different  from  that  pointed  out  in  the  subscribers'  v. 

reement  as  to  save  the  subscribers  from  being  bound  by 
TTu  Midland  Great   Western  Railway  of  Ireland  v. 
KcA  (a)  does  not  affect  the  present  case :   all   that  was 
ere  decided  was,  that  assuming  the  directors  had  power 
*  bind  the  subflcribera  by  an  amalgamation  of  the  two 
npanies,  that  power  was  never  exercised.     The  Cork  and 
'mtgkal  Raiboay  Company  v.  Baierson  (b)  is  an   express 
ithority  that  persons  who  execute  the  subscribers'  agreement 
le  bound  by  the  powers  thereby  conferred  on  the  directors. 
[keie,  two  Companies,  proposing  to  construct  railways, 
iiudi  would  necessarily  interfere  with  each  other,  their 
Mipeciive  subscribers' agreements  empowered  the  respective 
Moaging  committees  or  directors  '^to  demise  or  sell  the 
iftdertaking  or  any  part  thereof,  or  to  amalgamate  the  same, 
m  any  part  thereof,  with  any  other  railway  or  railwayk** 
b  piUBuance  of  the  power  thus  conferred  on  them,  the 
ApBCton  of  the  two  Companies  agreed  to  amalgamate  and 
fm  one  united  Company,  and  this  agreement  was  carried 
Uto  effect  by  resolution  made  at  board  meetings  of  the 
il^iective  committees,  and  by  a  deed  executed  by  a  com- 
Ktent  number  of  the  directors  of  each  company:  it  was 
km  that  the  power  to  amalgamate  was  vested  in  the  two 
teds,  and  that  those  powers  were  well  and  effectively 
tecised;  and  that  the  Company  so  amalgamated  might 
luotain  an  action  for  calls  against  a  shareholder  of  either 
Wpany  who  had  executed  the  parliamentary  contract  and 
ibscribers'  agreement.     It  is  clear  that  the  legislature,  in 
inng  the  Company's  Act,  have  regarded  the  subscription 
»otract  88  a  contract  in  respect  of  that  line  of  railway 
liicb  they  sanctioned.     Section  19,  after  reciting  ^^that 
ms  and  sections  of  an  intended  railway  from  Kilkenny  to 
(a)  5  H.  L.  Caa.  872.  (b)  18  C.  B.  414. 
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1857.        Ballinasloe,  shewing  the  lines  and  levels  thereof,  and  also 
^'•^^'^ — '       books  of  reference,"  &c.,  "have  been  deposited  with  the 

Nixon 

V.  clerk  of  the  peace  for  the  county  of  Kilkenny,"  &c. ;  "  bat 

Brown  LOW 

it  is  proposed  to  make  only  so  much  of  the  said  railway  ai 
lies  between  Kilkenny  and  the  townland  of  Cuddagh,"  &c 
enacts,  that  "it  shall  be  lawful  for  the  said  Company,*'— that 
is,  the  Company  who  deposited  the  plans  and  sections  of  tkc 
intended  railway, — "  to  make  and  maintain  so  much  of  the 
said  railway,'*  &a,  as  lies  between  Kilkenny  and  Cudda^ 
If,  on  account  of  the  difference  between  the  undertakkf 
proposed  and  that  granted,  the  defendant  is  not  a  subscribe^ 
then  there  is  no  such  Company  as  that  to  which  be  sub- 
scribed.    The  subscribers  must  be  provisionally  registansd 
as  a  Company  before  they  can  apply  to  parliament    Wbn 
the  defendant  was  registered  as  a  shareholder,  the  diredon 
were  proceeding  with  the  original  scheme  in  the  mode 
pointed  out  by  the  subscription  contract.     The  legidatifB 
refused  to  grant  to  the  Company  powers  to  make  the  ^ob 
line  at  once,  but  it  was  competent  to  them  to  applj  fa 
further  powers  in  the  next  session  of  parliament    T^ 
directors  have  not  acted  ultra  vires,  for  the  deed  empovcn 
them  to  alter  the  line  of  railway,  and  to  determine  to  wbit 
extent  it  should  be  carried  into  effect     There  is  no  difi* 
culty  as  to  the  allotment  of  shares,  for  it  may  be  mde  ia 
exact  proportion  to  the  scrip  held  by  each  subscriber.  The 
directors  must  necessarily  have  some  power  over  that  mattflr 
since,  before  the  Act  passes,  subscribers  may  become  ioefi* 
gible  as  shareholders  by  reason   of  bankruptcy  or  insol" 
vency.     There  is  no  evidence  that  the  just  proportioorf 
shares  has  not  been  allotted  to  the  defendant 

Baciil  and  OijfU  argued  in  support  of  the  rule  (M*J  5)- 
The  defendant  was  a  subscriber  for  150  shares  of  251  ceA 
in  a  Company  for  making  a  railway  from  Kilkeniiy  to  Gtl- 
^ay :  he  never  consented  to  take  fifty  shares  ofMetAa 
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m  Company  for  making  a  railway  from  Kilkenny  to  Cud-       1857. 
dagh.     It  is  true  that  the  deed  empowers  the  directors      *^^~'^ 
to  abandon  a  portion  of  the  line,  but  not  to  alter  the    _,     ^' 
number  or  amount  of  the  shares.    In  7%e  Midland  Great 
WuUm  RaUway  Company  v.  Gordon  {a\  it  did  not  appear 
that  there  was  any  alteration  in  the  capital  or  amount  of 
shares:  it  may  have  been  that  when  the  scheme  was  before 
paiiiament,  they  thought  that  the  capital  was  not  sufficient 
to  cany  out  the  whole  line,  and  it  is  conceded  that  a  mere 
alteration  in  the  termini  would  not  release  the  shareholders 
fiR>m  their  obligation.    In  such  case  it  is  a  mere  question  of 
identity,  viz.,  whether  the  undertaking  subscribed  by  the 
parties  who  originally  contemplated  it  was  identical  with 
^  that  afterwards  sanctioned  by  the  legislature.    But  a  person 
to  whom  shares  are  allotted  in  a  projected  Company  with  a 
proposed  amount  of  capital,  is  not  liable  as  a  shareholder,  if 
Aa  directors  commence  operations  before  all  that  capital  is 
•nbecribed  for:  Fox  v.  CKfton{b),  Pitchford  v.  Davis {c\ 
A  Oabanized  Iron  Company  v.  Westoby  {d).   The  defend- 
ant wag  not  a  subscriber  to  the  undertaking  mentioned  in 
die  3rd  section  of  the  9  &  10  Vict  c  ccclx.    By  sections 
4  and  5,  the  capital  of  the  Company  is  to  be  225,0002., 
difided  into  11,250  shares  of  20/.  each  :  the  defendant  has 
^er  subscribed  for  any  portion  of  those  shares.  The  Water- 
fcfdand  Kilkenny  Railway  Company  were  registered  as  sub- 
^cribevB  to  the  original  scheme,  but  the  9  &  10  Vict.  c.  ccclx. 
coatuDs  an  express  provision  that  they  may  become  share- 
aoldevB  in  the  undertaking  authorized  by  that  Act.     There 
tt  no  authority  that  a  person  who  subscribes  to  a  projected 
Company  with  a  proposed  capital  of  1,000,000/.,  is  bound 
^  take  any  shares  which  the  directors  may  allot  him  in  an 

(a)  16  M.  &  W.  804  (c)  5  M.  &  W.  2. 

(6)  6  Bing.  776.  (d)  8  Ezch.  17. 

VOL.  IL— N.   S.  H  H  BXCH. 
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lg57.       uDdertaking  with  a  reduced  capitid  and  amount  of  ahoei 
^:jp    ^      The  Act  clearlj  contemplates  future  8ub6cribei&  InlTuMi^ 
9'  land  Great  WesUm  Railway  Campamy  of  Ireland  t.  Zaecft(a) 

all  the  Judges  considered  that  the  act  of  pariiament  did  not 
amalgamate  the  two  Companies,  although  it  wasfoondedos 
the  subscription  contract;  and  that  it  was  diacretioDfly 
with  the  directors  whether  they  would  admit  the  subscribn 
as  shareholders  or  not  In  The  Cork  and  Yaughal  Ba&uf 
Company  v.  Paterson  (i),  there  was  no  sum  named  in  tfat 
deeds  as  the  capital  of  one  of  the  <Nnginal  undertaldngi; 
and  it  was  left  to  the  directors  to  determine  what  weie  tht 
interests  of  the  subscribers  to  each  Company;  and  what  w 
their  interest  in  the  capital  stock  of  the  amalgamated  Coa^ 
pany.  There,  the  directors  allotted  to  the  defendant  sham 
of  corresponding  value  in  the  new  Company;  hen  tb 
directors  have  not  registered  the  defendant  for  an  amoot 
equivalent  to  that  for  which  he  subscribed.  Moieof«ff 
the  defendant  is  not  a  ''shareholder"  within  the  mesniqg 
of  the  36th  section  of  "  The  Companies  Clauses  Codm&  ] 
dation  Act,  1845 ;''  for  by  the  37th  section,  if  he  paid  ondtf 
the  execution  more  than  was  due  from  him  for  calls,  he  ^ 
would  have  a  right  to  be  reimbursed  out  of  the  funds  of  ^ 
the  Company ;  but  by  the  26tb  section  of  the  Compaoj^  1 
Act,  the  power  to  make  the  railway  has  ceased,  it  not 
having  been  exercised  within  the  time  prescribed:  JEin* 
nersly  v.  Tlie  North  Staffordshire  Railway  Company  (c)—  i 
They  also  referred  to  Smith  v.  Goldsworthy{d)^  Regim'i*  3 
The  Registrar  of  Joint  Stock  Companies  (c). 

Cur.  adv.  tmlL 

Martin,  B.,  now  said. — This  was  a  rule  to  enter  s 
verdict  for  the  defendant  on  a  plea  to  a  declaration  in  scire 

(a)  3  H.  L.  Cas.  872.  (d)  4  Q.  B.  480. 

(b)  18  C.  B.  414.  (c)  10  Q.  B.  8S9. 

(c)  6  Railway  Cases,  662. 
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ias  that  the  defendant  was  not  a  shareholden    The  scire        1857. 

ias  issued  on  a  judgment  obtained  by  the  plaintiff  against 

e  ELilkenny  and  Great  Soathem  and  Western  Railway  v, 

Browklow. 

ispany,  in  respect  of  services  done  by  him  for  the  Com- 
ij  after  the  passing  <^  the  act  of  parliament  which  incor- 
mted  it  For  the  purpose  of  proving  the  defendant  to  be 
hareholder,  the  plaintiff  gave  in  evidence  the  subscribers' 
icemen  t  and  the  register  of  shareholders.  The  subscribers^ 
^eement  contained  an  authority  for  the  directors  to  abandon 
!  undertaking,  or  such  part  thereof  as  they  should  think 
I  and  proceed  to  obtain  an  act  of  parliament  in  respect  of 
J  portion  of  the  proposed  line.  It  also  appeared  that  in 
e  year  1846  the  directors  applied  to  parliament,  and  the 
i|^nal  line  being  intended  to  connect  Kilkenny  and  Gal- 
«y,  they  obtained  an  Act  for  making  a  portion  of  that  line^ 
iL,  from  Kilkenny  to  a  station  on  the  Great  Southern  and 
IVotem  Railway  at  a  place  called  Cuddagh  in  the  Queen's 
Scnuity.  As  proof  that  the  defendant  was  a  shareholder, 
ft^  plaintiff  relied  on  the  authority  given  by  the  subscrip- 
^  contract  and  this  act  of  parliament,  and  the  subsequent 
phcing  of  the  name  of  the  defendant  upon  the  register  of 
'w^olders.  It  was  alleged  on  the  part  of  the  defendant 
^  Ae  register  of  shareholders  was  improperly  made  up, 
nxi  that  the  defendant's  name  had  not  been  fairly  inserted 
i&  it  I  thought  that  there  was  no  evidence  of  that  (a),  and 

(a)  On  ooDGloding  the  judg-  several  witnesses  that  there  was 

"^t  his  Lordship  observed,  with  not  the  slightest  ground  for  sup- 

'^^breace  to  the  statement  that  posing  that  any  irregularity  had 

h  iiame  of  the  defbndsoit  had  been  committed,  but  on  the  con- 

^  improperly  placed  on  the  trary  that  the  act  of  parliament 

^%ister  of  shareholders,  that  the  had  been  explicitly  carried  out : 

**tter  mm  fviHy  investigated  in  that  the  question  of  fraud  was 

iQbsequent  trial  before  him  in  lefl  to  the  jury,  and  they  were  of 

**  %ction  against  another  share-  opinion  that  there  was  no  fraud 

^^^  of  tke  same  Company,  when  whatever. 
^jpcared  from  the  testimony  of 

H  H  2 
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1857.        I  directed  the  jury  that,   in  point   of  law,  the  defendant 
NixoM       ^^  ^  shareholder  if  he  execated  the  subscription  coo- 
tract,  and  his  name  had  been  subsequentlj  inserted  m  the 
re^ster  of  shareholders.    An  application  was  made  for  a  new 
trial,  on  the  ground  that  the  defendant's  name  was  impio- 
perly  placed  on  the  register  of  shareholders,  but  the  Court 
were  of  opinion  that  there  was  no  evidence  of  fraud,  and 
they  refused  the  rule  on  that  ground,  and  granted  it  simplj 
on  the  question  whether  or  no  the  defendant  was  a  dim- 
holder.     The  point  has  been  aigued  before  us,  and  two 
cases  were  relied  on  for  the  purpose  of  establishing  that  the 
defendant  was  a  shareholder,  vix.,  The  Midland  Cfreat  Wakn 
Company  of  Ireland  v.  Gordon  (a)  and  The  Cork  and  YfMf 
hal  Railway  Company  v.  PatertonQi).     It  seems  to  us,  tint 
these  cases  are  directly  in  point,  and  if  the  doctrine  kkl 
down  in  them  be  wrong,  it  must  be  set  right  bj  a  Court  of 
error.     Two  other  cases  were  cited :  one  was  The  iSdkd 
Great  Western  Baihoay  Company  of  Ireland  ▼•  Leedi{cy 
That  case  has  no  bearing  on  the  subject,  but  relates  to  o 
entirely  different  matter.     The  other  case  was  JConMn^Y* 
7%e  North  Staffordshire  Baihoay  Company  (d),  which  is  liio 
beside  the  question  now  under  discussion,  for  it  related  to 
a  point  not  made  at  the  trial,  as  to  the  time  having  expired 
for  carrying  into  execution  the  powers  confered  by  the  Com- 
pany's Act     The  only  question  before  us  was  whether  the 
defendant  was  a  shareholder  in  this  Company,  and  the 
of  77ie  Midland  Great  Western  Railway  Company  oj 
V.  Gordon  and  The  Cork  and  Youghal  RaUway  Comfowi 
V.  Paterson  seem  to  us  authorities  directly  in  point    The 
rule  must  therefore  be  dischaiged. 

Rule  diachaiged. 

(a)  16  M.  &  W.  854.  (c)  8  H.  L.  Cm.  872. 

{b)  18  C.  B.  414.  (4)  6  RaUway  CaMi,  681 
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The  Attorney  General  v.  Fitzjohn  and  Another.  •^*««  lo. 


T 


HIS  vras  an  information  by  the  Attorney  General  for  A  testator 

-  ill  bequeathed  to 

doty  payable  by  the  defendant  under  ''The  Succession  trustees 5000/. 

Tx  A  ,  ,    ,  in  trust  to 

Doty  Act,  1853."     The  question  for  the  opinion  of  the  invest  the  same 
Coort  was  raised  by  a  special  verdict  (in  substance)  as  ditid^dsto 

After  the  passing  of  an  act  of  parliament,  made  and  further°tnist 
passed  a.d.  1796,  intituled,  &c.,  (36  Geo.  3,  c.  52^  and  J!jJ*he?chiw'eS 
before  the  passing  of  another  act  of  parliament,  made  and  equally  to  be 

*  divided  ^ 

paaaed  a.i>.  1805,  and  intituled  &c.  (45  Geo.  3,  &  28),  that  amongfdpam. 

,      .    ,     _   ,  -r^        .     TT     .  «    1      '1"^®  testator 

IS  to  say,  on  the  7  th  July,  a.d.  1803,  Dennis  Herbert  duly  died  in  1803, 
made  and  published  his  last  will  and  testament  in  writing,  no  duty  was 
and  thereby  gave  and  bequeathed  to  his  sons  George  Her-  Egaciw  to 
bert  and  Cornelius  Herbert,  their  executors,  &c.,  5000/.,  ^ni^Su^^n. 
apon  trust  to  place  out  at  interest  that  sum  upon  real  or  ?* j^^^*®*^ 
government  securities,  and  to  pay  the  interest,  dividends  "The  Succes- 

^  ,  ^  '^  '  sion  Duty  Act, 

and  annual  income  thereof  to  his  daughter,  Ann  Herbert,  1853/* came 
doling  her  life ;  and  upon  further  trust,  after  her  death,  for  By  the  2nd  sec. 
all  and  eyery  her  child,  or  children  if  more  than  one,  equally  Act,  **  e?ery 
to  be  diyided  amongst  them,  share  and  share  alike ;  and  if  SisixMition^of 
only  one  such  child,  then  for  such  one  child,  to  be  a  vested  S^,fii,^^eof 
interest  or  interests  in  such  child  or  children  as  should  be  *ny  person  has 

or  shall  become 

a  son  or  sons  at   bis   or  their  aire   or  aces  of  twenty-  beneficially 

-o  --o  J      entitled  to  any 

one  years;    and  in  such  child  or  children  as  should  be  property npon 
a  daughter  or  daughters  at  such  age  or  ages,  or  at  her  any  person 

dying  after  the 

commencement 

of  that  Act,  shall  be  deemed  to  have  conferred,  or  to  confer,  on  the  person  entitled  by  reason  of 

disposition  a  *  succession.'  **    By  section  1 8,  no  duty  shall  be  payable  **  by  any  person  in  case 


bC  a  tocoesiion,  who,  if  the  same  were  a  legacy  would  be  exempted  from  the  payment  thereof 

t,  tnat  the  interest  of  the  testator's  ffrai 
jwiyerty  bequeathed  to  them  was  a  '*  succession  '*  within  the  meaning  of  that  Act :  Secondly, 


■nder  the  legacy  duty  Acts." — Held,  first,  tnat  the  interest  of  the  testator's  grandchildren  in  the 


it  was  not  within  the  exemption  of  the  18th  section,  since  that  applied  only  to  express 
scoiptioiit  by  former  Acts,  and  consequently  that  succession  duty  was  chargeable. 
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or  their  respectiye  days  of  marriage,  whichever  AoxM  Gist 
happen ;  but  not  to  be  payable  ODtil  after  the  decease  d 
his  the  said  testator's  said  daughter  Ann  Herbert:  And 
upon  further  trust,  immediately  after  the  decease  of  his 
said  daughter,  and  in  the  meantime  nndl  the  share  or 
respective  shares  of  her  child  or  children  of  and  in  the  aid 
trust  money  should  become  vested  and  payable,  to  pij, 
apply,  and  dispose  of  the  interest,  dividends  and  aDDoai 
income  of  each  such  child's  share  therein  for  or  towards  his 
or  their  maintenance  and  education.  (Then  followed  t 
power,  after  the  death  of  Ann  Herbert,  or  in  her  life  time 
if  she  should  so  direct  in  writing,  to  apply  one  third  of  die 
expectant  share  of  any  child  for  his  or  her  advancement) 
And  ^further,  in  case  there  should  not  be  any  child  of  bis 
said  daughter  who  should  live  to  attain  a  vested  interest  in 
the  said  sum  of  50002.,  then  that  the  said  trustees  should 
hold  the  same  upon  certain  other  trusts  in  the  said  will 
mentioned.  And  the  testator  appointed  the  sud  Geoige 
Herbert  sole  executor  of  his  wilU  The  testator,  on  die 
1st  November,  a.d.  1803,  died,  without  having  in  anywise 
altered  or  revoked  his  will,  and  the  same  was,  on  die 
1st  December,  a.d.  1803,  in  the  Prerogative  Court  of  die 
Archbishop  of  Canterbury,  duly  proved  by  the  said  Geoige 
Herbert  as^  such  executor,  who  then  and  there  took  upoo 
himself  the  burthen  of  the  execution  thereof,  and  who,  as 
such  executor,  assented  to  the  said  legacy  and  bequest  of 
5000/.  On  the  1st  April,  A.D.,  1804,  the  said  George  Her- 
bert departed  this  life,  and  after  bis  death,  that  is  to  say,  on 
the  1st  May,  a.d.,  1804,  the  said  sum  of  5000L  was,  by  tbe 
said  Cornelius  Herbert,  who  was  possessed  thereof  as  such 
surviving  trustee,  duly  invested,  in  compliance  with  the 
trusts  of  the  said  will,  in  the  purchase  of  5240/.  lis,  lOi 
New  3  per  cent  Bank  Annuities.  Cornelius  Herbert,  oo 
the  1st  of  January,  a.d.,  1850,  duly  made  and  published 


1 
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hb  last  will  snd  testament  in  writing,  and  thereby  be- 
queathed the  said  sum  of  524(ML  17«.  lOd.  New  3  per  cent. 
Bank  Annuities  to  the  defendants  upon  the  trusts  aforesaid, 
and  thereby  appointed  the  defendants  his  executors,  and 
then  died  without  having  altered  or  revoked  his  will.  And 
the  defendants,  after  the  death  of  the  said  Cornelius  Her- 
bert, duly  proved  his  will  as  such  executors,  and  took  upon 
themselves  the  barthen  thereof  and  of  the  trusts  thereof, 
mod  as  such  execators  caused  the  said  sum  of  52402. 1 7«.  lOd. 
to  be  transferred  into  their  names  upon  the  trusts  aforesaid. 
Ann  Herbert  survived  Dennis  Herbert,  and  after  his  death, 
tlmt  is  to  say,  on  the  1st  January,  aj>.  1810,  married 
Daniel  Hawkins,  and  had  by  him  six  children.  Two  of 
the  duldren  died  in  the  lifetime  of  Ann  Herbert,  without 
having  attained  the  age  of  twenty-one  years  or  been  mar- 
ried; two  other  of  the  children,  that  is  to  say  Dennis 
Hawkins  and  William  Hawkins,  respectively  attained  the 
age  of  twenty-one  years,  and  died  in  the  lifetime  of  Ann 
Herbert,  and  the  remaining  two  of  the  children,  that  is  to 
say  Greorge  Hawkins  and  Mary  Ann  Hawkins,  attained 
the  age  of  twenty^one  years,  and  survived  the  said  Ann 
Herbert,  who  died  after  the  passing  and  coming  into  ope- 
ration of  the  Succession  Duty  Act,  1853,  that  is  to  say,  on 
the  1st  June,  a.d.  1854.  The  defendants,  after  the  death 
of  Ann  Herbert,  that  is  to  say,  on  the  Ist  December  1854, 
as  such  trustees  as  aforesaid,  sold  the  last  mentioned  Bank 
Annuities  with  full  notice  of  the  premises,  and  then  paid 
over  the  proceeds,  amounting  to  49002.,  in  equal  shares  to 
the  said  George  Hawkins  and  Mary  Ann  Hawkins,  and  to 
the  1^^  personal  representatives  of  the  said  Dennis  Haw- 
kins and  William  Hawkins,  without  having  retained  or  paid 
or  accounted  for  any  succession  duty  in  respect  thereof. 
-—The  special  verdict  then  found  that  the  succession  duty 
amounted  to  50/.,  and  concluded  by  stating,  that  if  the 
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Court  should  be  of  opinion  that  the  defendants  were  liaUe 
to  pay  the  said  sum,  then  they  owed  the  money. 

The  Attorney  General  (with  whom  were  Pigattt  Seqt, 
Beavan  and  Thring),  for  the  Crown.— The  36  Geo.  3,  c.  62, 
did  not  extend  to  legacies  by  parents  to  children  or  thdr 
descendants.    Duty  was,  for  the  first  time,  imposed  on  such 
legacies  by  the  45  Geo.  3,  c.  28,  which  passed  in  the  yeir 
1805.    The  Succession  Duty  Act,  1853,  was  fi-amed  on  this 
principle,  that  it  should  not  affect  any  case  provided  for  by 
the  Legacy  Duty  Acts,  and  that  where  those  Acts  contain 
an  express  exemption  from  duty,  that  exemption  should 
continue;    but   that  the    Succession    Duty   Act    should 
embrace  cases  to  which  the  Legacy  Duty  Acts  do  not 
extend.     For  instance,  by  the  29th  and  30th  sections  of 
the  Succession  Duty  Act,  the  interest  of  a  snccession  is 
charged  with  duty  ''so  fSur  as  the  same  shall  not  be  charge- 
able with  duty  under  the  Legacy  Du^  Acts."    The  interest 
now  sought  to  be  taxed  is  ''a  succession"  within  the  mean- 
ing of  the  2nd  section  of  the  Succession  Duty  Act  (a). 
At  the  time  that  Act  passed,  there  was  a  disposition  of 
proi^orty,  by  reason  whereof  the  testator's  grandchildrea 


(a)  16  &  17  Vict.  c.  51,  ».  2.— 
^*  Kx^err  past  or  future  di^msition 
of  piof^ertT.  bj  reason  whereof 
aaT  porKvt  ba$  or  shall  become 
bcn^^iAllr  entitled  to  anj  pro- 
pcrt  T  or  tbo  income  thereof  upon 
the  death  of  anj  person  djing 
alVr  the  time  appcunted  for  the 
c^Mi\iiiciK>miont  of  this  Act«  either 
imnK\)»atie^lT  or  ai^er  anr  interral, 
cither  certainlr  or  contin^entlj, 
aiKl  either  xV^^.nallT  or  br  war  of 
>abMit»tiT^  Umitatktt«  and  e^rarr 

m 

de\v)ut4on  bT  Uv  of  anr  Wnefi. 
cia)  iaidttti  in  pivf«ntT«  cc  the 
j>»wii>e  t^Mtiiif^  m|^»  the  AssA  of 


anj  person  djing  after  the  tias 
af^inted  for  the  commenoemeit 
of  this  Act,  to  an  J  other  penoo, 
in  possession  or  expectancy,  dull 
be  deemed  to  hare  conferred  « 
to  confer  on  the  person  entitled 
bj  reason  of  any  such  dispositiQa 
or  dcTolution  a  ^succession;*  sni 
the  term  ^successor*  shall  denols 
the  person  so  entitled ;  and  thi 
term  *  ]»«decesBor*  shall  denoCi 
the  settlor,  disponer,  testrtor, 
obl^or,  ancestor,  or  other  penoa 
rhom  the  interest  of  tha 
is  or  shall  be  dsrifed.* 
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re  become  beneficially  entitled  to  a  sum  of  money  upon 
i  death  of  their  mother  after  that  Act  came  into  opera- 
nt The  18th  section  (a)  is  relied  on  as  exempting  this 
;acj  from  duty.  That  section  provides  that  no  duty  shall 
payable  under  that  Act  *^  by  any  person  in  respect  of  a 
soeanon,  who,  if  the  same  were  a  legacy  bequeathed  to 
Q  by  the  predecessor,  would  be  exempted  from  the  pay- 
!nt  of  duty  in  respect  thereof  under  the  Legacy  Duty 
is.'*  That  enactment,  however,  was  only  intended  to 
Dtinne  cases  of  specific  exemption,  as  legacies  to  the 
fal  fiimily,  or  husband  or  wife  of  the  deceased :  55  Geo.  3, 
184,  ached.,  part  3,  tit.  **  Legacies ; "  or  legacies  of  books 
d  works  of  art  to  bodies  corporate  and  other  societies : 

Geo.  3,  c.  73 ;  or  legacies  of  depositors  in  a  savings 
ok :  9  Geo.  4,  c.  92 )  or  gifts  for  charitable  purposes 
der  the  Irish  Act  56  Geo.  3,  c.  56.     This  is  not  the  case 

an  exemption^  for  it  never  was  within  the  operation  of 
I  hegBLCj  Duty  Acts,  because,  at  the  time  of  the  testa- 
!^8  death,  no  duty  was  imposed  on  such  a  legacy.     But 


»  Section  IS.— '*  Where  the 
ole  sacoession  or  saccessions 
ifed  from  the  same  predecessor 
I  ptssing  upon  any  death  to 
f  person  or  persons  shall  not 
ount  in  money  or  principal 
■e  to  the  sum  of  100/.,  no 
fcy  shall  be  payable  under  this 

I  in  respect  thereof  or  of  any 
lion  thereof;    and  no   duty 

II  be  payable  under  this  Act 
n  any  succession,  which,  as 
■uled  according  to  the  provi- 
m  of  tibia  Act,  shall  be  of  less 
16  than  201,  in  the  whole ;  or 
B  any  monies  applied  to  the 

of  the  duty  on  any  suc- 
•ooording  to  any  trust  for 
•  pnrpoae;  or  by  any  person 
Bspeci  of  a  racoesaton,  who,  if 


the  same  were  a  legacy  bequeathed 
to  him  by  the  predecessor,  would 
be  exempted  from  the  payment  of 
duty  in  respect  thereof  under  the 
Legacy  Duty  Acts ;  and  no  per- 
son  shall  be  charged  with  duty 
under  this  Act  in  respect  of  any 
interest  surrendered  by  him  or 
extinguished  before  the  time  ap- 
pointed for  the  commencement  of 
this  Act ;  and  no  person  charged 
with  the  duties  on  legacies  and 
shares  of  personal  estate  under  the 
Legacy  Duty  Acts,  in  respect  of 
any  property  subject  to  such 
duties,  shall  be  charged  also  with 
the  duty  granted  by  this  Act  in 
respect  of  the  same  acqubition  of 
the  same  property.** 


1867. 

Attorney 

General 

e. 
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though  not  liable  to  duty  under  the  Legacj  Do^Acli, 
it  b  chargeable  as  a  snooesaoUy  under  the  SuccenioD  Drtj 
Act,  which  has  a  retrospective  operation  to  any  defiaili 
extent.    Thus,  if  a  person  succeeded  to  a  l^acy  as  tsuit   ' 
for  life,  in  the  year  1794,  though  no  du^  was  then  psjaU^  \ 
yet  if  be  died  in  the  year  1854,  the  interest  of  his  sueoow 
would  be  chargeable  with  duty.    There  is  nothing  m  Ai  j 
language  of  the  18th  section  of  the  Act  to  ezempt  dii^ 
particular  legacy  from  the  rule  laid  down  in  the  2nd 


J.  Brown,  for  the  defendant — The  Succession  Dotj 
is.  not  only  inapplicable  to  cases  within  the  Legaqf 
Acts;  but  it  leaves  those  Acts  as  they  were,  both  as 
the  charge  and  the  person  and  thing  diaigeable. 
words,  '^exempted  from  payment  of  duty**  in  the  ISA 
tion  of  that  Act,  mean  **  free  from  payment  of  duty." 
construction  of  the  other  side  necessitates  the  intiodi 
the  word  ''expressly."    The  29th  and  30th  sections 
an  argument  in  favour  of  that  view,  for  if  the  other 
struction  were  correct  there  would  be  no  occasion  for 
clauses,  which  are  only  necessary  on  the  assumption 
the  45  Geo.  3,  c.  28,  contains  solely  the  charge  and 
express  exemption.     The  Succession  Duty  Act  was 
intended  to  interfere  with  the  Legacy  Duty  Acts; 
merely  to  impose  on  succession  to  real  property  a 
similar  to  that  imposed  by  those  Acts  on  personal  propec^j 
Though  the  2nd  section  uses  the  words  "beneficially  en( 
to  any  property,"  the  10th  section,  which  imposes  the 
relates  only  to  real  property,  and  leaves  personalty  chtfji*! 
able  as  before,  under  the  Legacy  Duty  Acts.     This  \s^\ 
is  within  the  exemption  of  the  18th  section,  for  it  was 
empted  from  the  payment  of  duty  under  the  Legacy  Di? 
Acts."     In  Webster's  Dictionary  the  definition  of  thcworf: 
"exempt''  is  "free  from  any  charge,  duty,"  &a    TheW 
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aectioQ  of  the  45  Geo.  3,  €•  28»  which  passed  in  1805,  and  ^857. 
fint  imposed  a  duty  on  legacies  to  children  and  their 
descendants,  oontmns  an  express  exemption  from  duty  in 
xeqpect  of  legacies  payable  out  of  the  estate  of  any  person  Fitzjohv. 
dying  before  the  passing  of  that  AcL  The  3rd  section 
oootains  a  similar  exemption  in  respect  of  legacies  to  hus- 
iMnd  or  wikf  or  the  Royal  Family.  The  48  Geo.  3,  c.  149, 
■ehed.,  part  3,  tit  **  Legacies,"  contains,  in  addition  to  the 
two  last  mentioned  exemptions,  all  legacies  exempted  from 
doty  by  the  39  Geo.  3,  c.  73.  The  55  Geo.  3,  c.  184, 
•died.,  part  3,  tit.  **  Legacies,"  imposes  a  different  rate  of 
doty  where  the  testator  died  before  and  after  the  5th  of 
April,  1805;  in  the  former  case  no  duty  is  payable  by 
children  or  their  descendants.  The  8th  section  incorpo- 
latrr  with  that  Act  the  provisions  of  former  Acts  relating 
|9  duties,  so  fSur  as  the  same  are  applicable.  The  18th  sec- 
^  &)D  of  the  Succession  Duty  Act  was  intended  to  continue 
ii^  same  exemptions  from  duty  as  under  the  previous  Acts. 


TTie  Attorney  General,  in  reply. — This  interest  being  a 
.^focoessioii"  within  the  2nd  section  of  the  Succession  Duty 
JLtif  the  onus  is  on  the  other  side  to  shew  that  it  is  exempt 
Aom  duty.  The  principle  embodied  in  the  Act  applies  not 
mIj  to  real  property,  but  to  all  dispositions  of  property 
iiirr  vivos,  whether  testamentary  or  otherwise.  It  was 
fBtended  to  extend  to  cases  not  provided  for  by  the  Legacy 
::2)iity  Acts.  ''Exempted"  means  ''taken  out  of"  or  "ex- 
jgnpCed  from."  The  2nd  section  of  the  45  Geo.  3,  c.  28,  merely 
.declares  that  the  Act  shall  have  a  prospective  and  not  a 
jitroopective  operation.  In  the  44  Geo.  3,  c.  98,  sched.  (A.), 
Aoe  are  various  cases  of  "special  exemptions.**  The 
M6  Geo.  3,  c  184,  included  persons  who  were  not  subject 
to  legacy  du^  before  the  5th  of  April,  1805 ;  but  it  would 
mi  be  correct  to  say  that  they  were  exempted,  neither 
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would  it  be  correct  to  say  that  persons  who  died  befbit  the 
19th  of  May,  1853,  were  exempt  from  snocesnoD  dutj. 
According  to  the  argument  on  the  other  side,  if  real  estite 
was  settled  to  the  use  of  a  wife  on  the  death  of  her  hosbmi 
and  on  the  wife's  death  to  the  use  of  her  children,  no  dntj 
would  be  payable  on  the  death  of  the  husband  when  die 
wife  succeeded,  or  on  the  death  of  the  wife  when  kr 
children  succeeded. 

Cvr.  <Hnx  OWL 

The  judgment  of  the  Court  was  now  delivered  by 

Watson,  B. — This  was  an  information  filed  bj  kr 
Majesty's  Attorney  General,  to  recover  fiom  the  defendHK 
succession  duty  upon  a  sum  of  money  invested  in  the  bak 
under  and  in  porsaanee  of  the  will  of  Dennis  Herixf^ 
who  died  on  the  1st  of  November,  1803. 

The  fiKTts  of  the  case  were  slated  in  a  special  verdid^  tf  | 
which  it  appears  that  Dennis  Herbert,  in  the  moodi  cf 
July,  1803,  made  his  will  and  died  in  November  1803.  Vj 
his  will  he  bequeathed  to  tm^ecs  a  som  of  5000L,  in  tmt 
to  invest  that  som  in  the  funds  and  to  pay  the  dividends 
to  his  danghter,  Ann  Herbert,  far  life,  and  then  as  to  div 
principal  som*  upon  tm^  far  all  her  children  eqosB^ 
The  defendants  are  the  executois  of  the  surviving  trartea 
^ppMnted  bv  the  wilL  Ann  Herbert  married  and  hi 
seiitrtl  chiUiefk  9ie  died  in  June  1854,  after  the  SB^ 
cKssoQ  Duty  Ace  csame  into  operatioo,  and  her  dukki 
then  kNrvne  ecutiied  in  |M»ses»oo  to  this  mooej. 

Tbe  «;-cK<6cc  crvft  these  facts  is,  whether  or  not 
5mi  curv  3$  cbsncvabue  on  this  mooev,  and 
x&tt  i:  K.     T^  aR»  oo  tbe  Sod 
the  SaeoKENQ  I^het  Act,  1#  &  17 
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property,  by  reason  whereof  any  person  has  or  shall  become 
beneficially  entitled  to  any  property  or  income  thereof  upon 
the  death  of  any  person  dying  after  the  time  appointed  for 
the  commencement  of  this  Act,  either  immediately  or  after 
anj  interval,  either  certainly  or  contingently,  and  either 
originally  or  by  way  of  substitutive  limitation,  and  every  de- 
Tolution  by  law  of  any  beneficial  interest  in  property,  or  the 
income  thereof,  upon  the  death  of  any  person  dying  after 
the  time  appointed  for  the  commencement  of  this  Act,  to 
any  other  person,  in  possession,  or  expectancy,  shall  be 
deemed  to  have  conferred  or  to  confer  on  the  person 
entitled  by  reason  of  any  such  disposition  or  devolution 
^  a  **  Muecesnon^  and  the  term  **  successor^  shall  denote  the 
person  so  entided ;  and  the  term  **  predecessor"  shall  denote 
the  settlor,  disponer,  testator,  obligor,  ancestor,  or  other 
penon  from  whom  the  interest  of  the  successor  is  or  shall 
be  derived."  It  is  obvious  that  this  is  a  past  disposition  of 
property,  for  the  Act  is  general  and  the  term  ''disposition" 
ciSeiids  to  all  modes  of  disposition,  whether  by  will,  or  by 
M  or  settlement  inter  vivos.  The  children  of  Ann 
&rbert,  after  the  time  appointed  for  the  commencement  of 
du8  Act,  became  beneficially  entitled  to  thb  money  in 
potKasion,  and  it  then  devolved  upon  them  by  the  death 
^  Aon  Herbert  and  thereby  became  **  succession/*  within 
1k»  meaning  of  that  Act,  and  chargeable  with  succession 

Bat  the  contest  on  the  part  of  the  defendants  was,  that 

6us  daira  came  within  the  exemptions  provided  for  by  the 

I8th  section  of  the  same  Act  It  mav  be  doubtful  whether  that 

aection  applies,  as  it  only  mentions  ''  any  person  in  respect 

^a  aaccession  who,  if  the  same  were  a  legacy^ — in  terms 

therefinre  only  including  successions  which  are  not  legacies, 

while  in  this  case  the  succession  is  a  legacy.     Assuming 

It  to  apply,  we  agree  with  the  construction  put  by  the 
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Crown  on  this  section  of  the  statote.    The  material  put 
of  that  section  is  in  these  woids,  that  ''no  daly  shall  be 
payable  by  any  person  in  respect  of  a  sacoesaon,  who,  if 
the  same  were  a  legacy  beqoeathed  to  him  by  die  pE«> 
decessor,  would  be  exempted  from  the  payment  in  respect 
thereof  under  the  I.<egacy  Duty  Acta"*    The  section  thea 
excepts  persons  in  respect  of  interests    sorrendered  6r 
released  before  the  Act  came  into  operation ;  and  also  dm 
''no  person  chained  with  the  duties  on  legacies  and  diam 
of  personal  estate  under  the  Legacy  Duty  Acts^in  respect  of 
any  property  subject  to  such  duties  shall  be  charged  al» 
with  the  duty  granted  by  this  Act,  in  respect  of  the  mm 
acquisition  of  the  same  property."    These  legacy  duties  wen 
first  imposed  in  1796,  but  until  1805  no  legacy  duqr  mf 
imposed  on  legacies  bequeathed  to  children,  or  the  descend 
ants  of  children  of  the  testator.    For  the  first  time  such 
duty  was  imposed  by  the  statute  45  Gea  3,  c.  i8.    Tlitf 
Act,  and    the    subsequent    Acts  impoong  legacy  dsQ^ 
are  all  prospective,  and  therefore  as  the  testator,  DeoBb 
Herbert,  died  before  the  passing  of  this  Act^  no  legacy  duff 
was  imposed  thereon  or  payable  in  respect  of  the  defob- 
tion  of  any  interest  therein  at  the  time  of  the  passing  of  dis 
Succession  Duty  Act  in  1853.    It  was  argued  on  the  pal 
of  the  defendants,  that  the  meaning  of  the  word  **exemptBp 
was,  that  the  legacy  in  question  was  not  chargeabk  bj  wij 
former  Acts  with  legacy  duty,  and  **the  exemption  "  shflsli 
read  **free  from"  or  not  charged  with  the  payment  of  sqf 
duty  under  the  Legacy  Duty  Acta     On  the  other  bandit 
was  contended  by   The  Attorney  General^  that  the  woil 
*' exempted"  was  to  be  construed  in  its  legal  sense, and  tliil 
it  applied  only  to  exemptions  expressly  provided  for  bj  tbs 
Legacy  Duty  Acts;  and  that  the   Succession   Dn^  Act 
intended,  in  its  retrospective   operation,  to  embrace  aB 
acquisitions  of  property  by  reason  of  death  afier  die  Act 
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nine  into  operation,  and  consequently  the  succession  duty 

was  chargeable  in  this  case.     We  think  that  this  is  the 

eorrect  construction  of  the  Act,  assuming  section  18   to 

apply  to  this  case.     By  the  2nd  section  of  the  45  Geo.  3, 

c.  28  (which  Act  first  imposed  the  duly  on  a  legacy  to 

a  diild  or  to    the  descendant  of  a   child),   the  duty  is 

not  chargeable  on  legacies  of  a  person  dying  before  the 

passing  of  that  Act.     The  clause  seems  to  be  superfluous, 

merely    providing  that   the    Act    should    not   be   retro- 

ipectxre.    It  b  impossible  to  call  thb  section  an  exemption 

fiom  the  duty.     The  Legacy  Duty  Acts,  48  Geo.  3,  c.  149, 

Sdiedule,  part  3,  <<  Legacy,"  and  the  55  Geo.  3,  c.  184, 

wludi  repeals  all  former  Acts,  in  Schedule,  part  3,  *'Lega- 

oea  and  Successions'*  diyide  the  duly  into  two  classes,  those 

where  the  testator  died  before  the  5th  April,  1805,  and 

'  Aoae  where  the  testator  died  after  that  period,  and  here 

I;  as  in  former  Acts  are  under  the  head  '*  exemptions"  legacies 

^'  devohing  to  or  for  the  benefit  of  husband  or  wife,  or  the 

^  loyal  Family,  and  legacies  bequeathed  to  bodies  corporate 

^odier  public  bodies,  and  we  think  that  the  exemptions  in 

^  18th  section  of  the  Succession  Duty  Act  apply  to  these 

!  ligacies  expressly  exempted.     The  particular  object  of  this 

nefflptioa  was  to  put  dispositions  by  deed,  in  the  retro- 

^pectife  operation  of  the  Act,  in   the  same  condition  as 

l^pcies. 

We  think  that  this  case  falls  within  the  provisions  of  the 

M  section,  and  is  either  not  within  the  18th  section  of  the 

^bccesaion  Duty  Act,  or  if  so,  is  not  within  any  of  the 

^Veniptions  contained  within  the  18th  section,  and  therefore 

tte  Crown  is  entitled  to  judgment  for  the  succession  duty 

Ma  tluafimd* 

Judgment  for  the  Crown. 


1867. 

Attoenet 
General 

V, 
FiTZJOHN. 


KZCHSQUEE  BBPOSTS. 


-^J^  '  •  Whalbt  And  Another  v.  LAina 

The  pUmtiir  J^  HE  declarations  stated  that  the  pUuntifli  were  posBened 
or  a  canal  of  coal  mines,  and  steam  engines  and  boilers  fc»r  woridng 
made  a  comma,  the  said  mines;  and  used,  had  and  enjoyed  the  benefit  and 
the  canal  to  advantage  of  the  waters  of  a  certain  branch  caoal,  neir  to 
mbeTby'^which  ^^^  ^^  engmes  and  boilers,  to  supply  the  same  with  water 
wan gotto  fQ^  working  the  same,  and  for  other  necessary  porposei^aiid 
and  with  which  which  said  waters  of  the  said  branch  canal  bad  been  ladt 

water  be  fed 

theboilera  of     and  then  oaght,  to  have  mn  and  flowed,  and  been  without 

hit  engine.  i  i     .         i         •  •     _i 

The  defendant,  the  disturbance,  fiHiling  and  pollution  herem  mentioiied: 
ri^t  or  oer-  Yet  the  defendant  knowing  the  premises,  and  after  Ae 
the  ComfMnj,    ^^^  November,  1853,  wrongfully  dischaiged  and  poiacd 


water iodie  ^"^  ^°^  mixed  with  the  said  waten  of  the  said  bnmek 

Se^'uCTM*^  canal,  near  to  the  said  engines  and  boilere  of  the  fJiintiC^ 

ll^*^^  and  the  place  in  the  said  canal  from  which  the  supplj  far 

premises  was  the  same  was  drawn,  quantities  of  foul,  noxious^  impair 

fooled,  and  by  ^  ^  ^  .  _i_ 

the  ate  of  it      and  offensive  materials,  to  wit,  refuse  from  chemical  iroit% 

the  plaintiff's  ,     •        .  i_ 

boilers  were  in-  muriatic  acid,  and  Other  dirt,  filth  and  impurity,  and  theraf 
that  the  plain-  rendered  the  said  waters  foul,  dirty,  noxious  and  injaikMi 
maintiun'an  ^^  ^^^  ^^^  engines  and  boilers,  and  impure  and  unfit  fa 
the  def^Mt  ^^'''''"g  ^^16  same,  and  for  the  said  other  necessary  porpoMik 
f**'  rtJJJ^J^tir  *°^  ^^^  ^^  engines  and  boilers  of  the  plainti£b,  in  wai 
A  dfclara.    about  which  the  said  water  was  so  used,  were  theich 

tion  alleged 

that  the  plain-  greatly  injured  and  deteriorated  in  value,  and  the  pkintiA 

tiff  was  posses.   °  -^       -^  »  r 

sed  of  steam- 
engines  and  boilers,  and  had  used  and  einoyed  the  benefit  and  advantage  of  Um  walfliif  > 
certain  canal  to  supply  the  same,  and  which  waters  ought  to  Aoee  Jlmttd  irirtwif  Ikt  jMi 
thereinafter  mentioned :  yet  the  defendant  wrongfally  dischar^  into  the  water  of  ikt  «■■ 
fool  materials  and  thereby  rendered  the  waters  foul,  whereby  the  plaintUTa  eofpam  «d  hii* 
were  injured. — Held,  that  the  declaration  was  e^t  for  though  there  may  be  no  right  to  eiM 
there  may  be  a  right,  if  it  comet  or  is  sent,  to  have  it  come  or  tent  without  iwlhrtiim 
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Here  pot  to  much  ezpence  in  repairing  and  cleansing  the        1857. 
•«ne,  and  were  prevented  firoih  using  the  said  engines  and      ^T"""^^ 
boilers,  and  working  their  said  mines  so  effectually  and  v- 

^  as  they  would  otherwise  have  done. 

Pleas. — First:  Not  guilty.  Secondly:  that  the  waters 
<tf  the  said  branch  canal  ought  not  to  have  run  and  flowed, 
or  been  without  the  disturbance,  fouling,  or  pollution 

Replications  joining  issue  on  the  pleas. 
.        The  cause  came  on  for  trial  before  Flatty  B.,  at  the  Liver- 
JNiol  Summer  Assizes,  1855,  when  a  verdict  was  found,  by 
for  the  plaintiff,  subject  to  a  special  case  to  be 
by  an  arbitrator,  to  whom  the  cause  was  referred,  to 
and  decide  on  the  facts.    The  arbitrator  found 
:4be  fint  issue  for  the  plaintiff,  with  65L  damages,  and  with 
to  the  second  issue,  he  found  the  facts,  (so  far  as 
1%  as  follows: — 
Prior  to  the  Ist  January,  1823,  a  canal,  called  the  Leeds 
Liverpool  Canal,  with  a  towing  path  on  the  north  side 
i^  had  been  made  under  the  provisions  of  several  acts 
pnliament,  in  and  upon  lands  belonging  to  W.  Anderton. 
By  indenture,  dated  the  1st  January,  1823,  made  between 
said  W.  Anderton  of  the  one  part,  and  R.  Swarbrick  of 
other  part,  the  said  W.  Anderton,  demised,  granted  and 
to  the  said   R.  Swarbrick  such  parts  of  two  coal 
called  the  Wigan  Five  Foot  Mine  and  the  Wigan 
Foot  Mine,  as  lay  within  the  depth  of  110  yards  from 
surfiu^e  of  the  land  (the  boundaries  whereof  are  in  the 
indenture  particularly  described);  together  with  full 
free  liberty,  power,  licence  and  authority  to  and  for  the 
R.  Swarbrick,  the  better  to  enable  him  to  ship  his  coal. 
Bake  at  his  own  costs  and  charges,  and  use,  during  the 
tontinnance  of  the  thereby  granted  term,  a  sluice  or  cut, 
exceeding  the  length  of  200  yards  nor  the  breadth  of 
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1857.       twenty  yards  fift)m  the  Leeds  and  Liverpool  Canal  into  the 
^'-'^'^^      close  of  the  said  W.  Anderton,  called  the  Bowry  pastme; 
9.  and  to  make  dams  and  reservoirs  of  water,  and  to  hate  m 

use,  as  fiur  as  may  be  necessary,  all  waters  and  wateroounRi 
belonging  to  the  said  lands;  and  to  make  or  sink  any  pit  or 
pits,  shaft  or  shafts,  &c. :  habendum,  from  the  Srd  Hij» 
1822,  for  the  term  of  fifty  years. 

In  exercise  of  the  powers  contained  in  the  said  deedi 
R.  Swarbrick  sank  several  pits,  and  erected  several  enginn 
for  working  and  getting  so  much  of  the  aud  live  Foot 
Mine  and  Four  Foot  Mine  as  were  demised  by  the  aid 
deed ;  he  also  made  a  cot  or  canal  from  the  Leeds  and 
Liverpool  Canal  into  the  sud  close,  called  the  Bowij 
pasture. 

After  R.  Swarbrick  parted  with  his  interest  in  the  de- 
mised premises,  as  hereinafter  mentioned  (and  befoie  the 
1st  January,  1847),  his  successors  in  title  made  another 
cut  or  canal  from  the  Leeds  and  Liv^pool  canal  into  the 
said  close  called  the  Bowry  pasture.  The  engine  of  the 
plaintifis*  pit,  called  the  Engine  Pit,  was  supplied  with  water 
from  this  cut  or  canal,  from  the  time  it  was  made  down  Is 
the  year  1847. 

By  a  variety  of  mesne  assignments,  and  ultimately  hj  i 
deed  of  the  22nd  of  April,  1835,  the  mines  of  coal  ani 
premises  comprised  in  and  demised  by  the  deed  of  the 
1st  January,  1823,  together  with  all  rights,  liberties,  &c« 
were  assigned  to  James  Whaley,  whose  estate  and  ioteicat 
therein  vested  in  the  plaintifis  prior  to  the  year  1847,  and 
they  have  ever  since  been  and  still  are  entitled  thereta 

By  a  deed  dated  the  1st  January,  1847,  made  betweea 
the  said  W.  Anderton  of  the  one  part,  and  J.  Swinddib 
W.  Lancaster  (and  other  persons)  of  the  other  part,  after 
reciting  the  deed  of  the  1st  January,  1823,  it  was  witneaed 
that  W.  Anderton,  did  grants  demise  and  lease  lo  tbe  flU 
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J.  Swindells  Mid  W,  Lancaster,  &e.,  certain  parts  of  the        1857. 
ttine  of  coal,  called   King  Coal  Mine  (the  boundaries      ^T^    ^ 
vhneof  are  therein  particularly  described),  with  full  and  v* 

,  ,.  LAiiro. 

mliberty,  power,  licence  and  authority  (inter  alia)  to  erect 
e^^ioes  and  make  dams  and  reservoirs,  and  to  collect  water 
therem  U>  work  the  said  engines,  and  to  have  and  use,  so 
6r  m  might  be  necessary  for  the  purpose  of  the  said  demise, 
d  waters  and  watercourses  belonging  to  the  sud  W.  Ander- 
too,  and  to  sink  pits,  &c. :  habendum  from  the  date  of  the 
aid  deed  for  the  term  of  seventy-four  years. 

In  the  same  year  (1847)  the  lessees  named  in  the  deed 
of  the  1st  January,  1847,  made  and  constructed  on  the  lands 
of  the  said  W.  Anderton  the  cut  or  canal,  hereinafter  called 
lie  Inoe  Hall  Canal,  and  they  continue  to  use  it  until  the 
"Inee  Hall  Coal  and  Canal  Company"  hereinafter  men- 
tnied  was  formed,  in  the  year  1848. 

h  the  year  1847  (soon  afbr  the  Ince  Hall  Canal  was 

-  ttade)^  the  plaintifis  asked  permission  of  Mr.  Lancaster 
ooe  of  the  lessees  named  in  the  deed  of  the  1st  January, 
1847,  to  make  a  small  cut  or  sewer  from  their  Engine  Pit 

^'  isto  the  said  Ince  Hall  Canal,  for  the  purpose  of  getting 
liter  oat  of  the  said  canal  with  which  to  supply  the  engine 

-  M  that  pit,  instead  of  getting  it,  as  they  had  theretofore 
ioneji  out  of  their  own  cut  or  canaL  Mr.  Lancaster  stated 
HuX  he  had  no  objection,  provided  the  plaintifis  did  him 
wl  hk  co-lessees  no  damage ;  and  thereupon  the  plaintiffs 
Side  a  cat  into  the  Ince  Hall  Canal. 

In  January,  1848,  a  completely  registered  company  was 
iiniied,  called  *'The  lace  Hall  Coal  and  Canal  Company," 
md  kook  that  time  to  the  present  the  Ince  Hall  Canal,  and 
lie  mines  and  premises  comprised  in  and  demised  by  the 
4Bed  of  the  1st  Janoary,  1847,  have  been  in  the  possession 
of  and  been  ased  and  worked  by  the  Company. 
No  objection  was  ever  made  to  the  plaintiffis*  taking  water 
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out  of  the  Ince  Hall  Canal  by  means  of  the  cut,  so  u 
aforesaid  made  bj  the  plaintifis,  either  by  the  lessees  named 
in  the  deed  of  the  Ist  January,  1847,  or  by  the  **  Ince  Hall 
Coal  and  Canal  Company." 

The  cut,  so  as  aforesaid  made  by  the  plaintiflh,  into  the 
Ince  Hall  Canal  was  covered  over,  but  the  Ince  Hall  Cod 
and  Canal  Company  were  cognizant  of  its  existence  and  of 
the  ftct  that  the  plaintifis  by  means  of  it  got  water  for  their 
Engine  Pit  engine. 

Ever  since  the  year  1846,  the  plaintifis'  Engine  Pit  engioe 
has  been  used  for  the  purpose  of  working  some  portion  of 
the  Five  Foot  Mine  or  of  the  Four  Foot  Mine  demised  bj 
the  deed  of  the  1st  January  1823,  and  down  to  June,  1854| 
that  engine  was  supplied  with  water  in  the  manner  and  bj 
the  means  already  mentioned* 

By  a  deed  bearing  date  the  13th  November,  1850,  made 
between  the  said  W.  Anderton  of  the  one  part,  and  Joha 
Swindells  and  John  Williams  of  the  other  part,  the  said 
W.  Anderton  did  demise  and  lease  unto  the  said  J.  Swin- 
dells and  J.  Williams  a  piece  of  land  (therein  describedj^ 
together  with  the  ways,  waters,  watercourses,  liberties,  ease- 
ments and  appurtenances  to  the  same  belonging  (except  all 
mines  of  coal) :  habendum  for  the  term  of  999  years  iix)in 
the  date  of  the  deed :  subject  nevertheless  to  the  said  deeds 
of  the  1st  January  1823,  and  1st  January,  1847. 

In    the  same  year  (1850)  Swindells  and  Williams,  the 
lessees  named  in  the  deed  of  the  13th  November,  1850, 
erected  some  chemical  works  upon  the  piece  of  land  de 
mised  by  that  deed,  from  which  works  a  quantity  of  water 
containing  some  muriatic  acid  was  carried,  by  means  of  a 
drain,  into  the  Ince  Hall  Canal.    The  muriatic  acid  so  sent 
into  the  Ince  Hall  Canal  during  the  time  that  Swindells 
and  Williams  occupied  the  said  chemical  works  was  not 
found  to  do  any  injury  to  the  plaintiffs*  Engine  Pit  engine. 


Laino. 
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In  the  year  1853,  the  defendant  became  and  has  ever       1857. 
since  been  the  tenant  of  the  said  chemical  works.     He      ^^     ' 
commenced  working  them  on  the  9th  July  in  that  year,       ^  » 
and  has  ever  since  continued  to  use  them  for  the  purpose 
of  making  soda  ash,  muriatic  acid  and  bleaching  liquor. 
Owing  to  the  manner  in  which  the  defendant  carried  on 
his  manufactory,  a  good  deal  more  muriatic  acid  found  its 
way  from  the  said  chemical   works  into   the   Ince  Hall 
Canal  after  his  tenancy  commenced  than  had  been  the 
case  previously,  and  upon  several  occasions  the  quantity 
was  so  great  that  the  water  in  the  Ince  Hall  Canal  by 
reason  thereof  injured  the  machinery  and  boilers  of  the 
plaintiffs^  said   engine,  which   was    then   so   as   aforesaid 
sopplied  with  the  said  water.    The  plaintiffs  in  consequence 
discontinued  feeding  the  engine  with  the  water  obtained 
from  the  Ince  Hall  Canal,  and  commenced  feeding  it  with 
Water  obtained,  by  means  of  pipes,  from  the  plaintiflJB*  own 
cot  or  canal. 
The  questions  for  the  opinion  of  the  Court  are : 
First,  whether,  upon  the  facts  stated,  the  verdict  upon 
the  issue  joined  on  the  second  plea  ought  to  be  found  for 
the  plaintifis  or  the  defendant.     If  for  the  defendant,  the 
second  question  is,  whether  or  not  the  plaintiffs  are  entitled 
to  judgment  notwithstanding  such  verdict,  on  the  ground 
that  the  second  plea  is  bad  in  substance :  but  if  for  the 
plaintifis,  the  second  question  is  whether  or  not  the  judg- 
Boent  should  be  arrested  on  the  ground  that  the  declaration 
is  bad  in  substance. 

Miboard  (  Watson  with  him)  argued  for  the  plaintiffs  in 
Hilary  Vacation  1856,  (February  11th). — The  plaintiffs 
are  entitled,  as  against  the  defendant,  to  the  use  of  the 

water  of   the    Ince    Hall  Canal  in   an   unpolluted   state. 

Ylm  they  have  a  right  under  the  indenture  of  the   1st 
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January,  1823,  whereby  the  owner  of  the  aoil  grmted  to 
them  full  power  and  authority  ^  to  make  dams  nd 
resenroiiB,  and  to  collect  water  therein  to  woik  their 
engines  ;**  **  and  to  have  and  uae^  so  frr  as  might  be 
necessary,  all  waters  or  wateicourses  belonging  to  the  and 
lands.**  Secondly,  the  plaintifis  have  a  right  to  the  ok 
of  the  water,  under  the  licence  granted  to  them  by  the 
Ince  Hall  Coal  and  Canal  Company.  Thirdly,  they  are 
entitled  by  reason  of  possession,  as  against  a  wrong-doa. 
In  Mason  y.  Hill  (a)  Lord  Denman  C«  J.  in  delivering  the 
judgment  of  the  Court  said : — **  The  position,  that  the  finC 
occupant  of  running  water  for  a  beneficial  purpose,  hai  i 
good  title  to  it,  is  perfectly  true  in  this  sense,  that  neither 
the  owner  of  the  land  below  can  pen  back  the  water,  nor 
the  owner  of  the  land  above  divert  it  to  his  prejudice.  In 
this,  as  in  other  cases  of  injury  to  real  property,  posseenoa 
is  a  good  title  as  against  a  ¥rrong-doer ;  and  the  owner  of 
the  land  who  applies  the  stream  that  runs  through  it,  to 
the  use  of  a  mill  newly  erected,  or  other  purposes,  if  the 
stream  is  diverted  or  obstructed,  may  recover  for  the  cooee- 
quential  injury  to  the  mill :  The  Earl  of  Buihmd  v. 
Bowler  (by*  In  Magor  v.  Cluuhoick  {e\  the  Court  of 
Queen^s  Bench  held  that  the  law  of  watercourses  is  the 
same  whether  natural  or  artificial.  Though  that  doctrioe 
was  not  approved  of  in  Wood  v.  WoMd  (d),  yet  the  obserfs- 
tions  of  the  Court  as  to  Magor  v.  Chadwiek  apply  here,  vii. 
that  *^  in  that  case  the  action  was  not  brought  against  the 
party  in  whose  land  the  artificial  watercourse  comniencedt 
nor  any  one  claiming  under  him,  and  he  had  not  pat  an 
end  to  it  by  altering  the  mode  of  working  his  mines;  but 
what  is  more  important,  the  action  was  not  brought  ftr 
abstracting,  but  for  fouling  the  water,  a  species  of  iDJiny 

(a)  5  B.  &  Ad.  1.  (0  11  A.  &  E.  571. 

(6)  Palmer,  290.  {d)  3  Exch.  748. 
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ifhidi  doM  not  stand  on  the  same  footing;  for  though 
the  possesBor  of  the  mine  might  stop  the  stream,  it  does 
tiot  follow  that  he,  or  any  other,  could  pollute  it  whilst  it 
Bontinaed  to  run."  [Aldergan,  B.,  referred  to  Northam  v. 
Bawden  (a).]  A  parol  licence  to  divert  water,  which  has 
been  aeted  upon  by  the  person  to  whom  it  was  given  and 
Mpence  incurred  in  consequence,  is  irrevocable :  Liggim 
T.  Ing€(h).  If  the  defendant,  instead  of  polluting  the 
water,  had  cut  away  the  bank,  so  that  it  was  prevented 
ftom  reaching  the  plaintiift*  mine,  he  would  have   been 

Ikble  to  an  action.     The  plaintifis'  title  is  good  against 

eiery  one  4>ut  the  owners  of  the  canal. 

Aihertan  (Hmdmanh  with  him),  for  the  defendant. — 

Rut,  the  lessee  under  the  deed  of  the  1st  January,  1847, 

kid  no  power  to  construct  a  branch  canal  for  the  purpose 

^navigation;    therefore  the  construction  of  this  branch 

^itttl  was  a  wrongful  act.     But  assuming  that  it  was  not, 

tke  {daintiffii  had  no  right  to  the  use  of  the  water.    The 

de  bears  no  analogy  to  that  of  a  chattel  injured  by  a 

pnson  while  in  the  hands  of  a  bailee.     Mere  possession  of 

*  chattel  is  suflBcient  to  enable  a  bailee  to  maintain  an 

^^tioD  against  a  wrong-doer,  for  whilst  he  has  possession 

^  ^  the  chattel,  his  title  is  as  complete  ^s  that  of  the  real 

:   ^^wner.     But  in  order  to  bring  the  case  of  water  within 

^t  principle,  it  ought  to  appear  that  the  water,  which  is 

Ibe  tnbject-matter  of  complaint,   is  the  identical   water 

^hich  the  owner  allowed  the  party  complaining  to  take. 

^    -nie  right  of  a  riparian  owner  is  not  a  possessory  right 

^til  he  has  appropriated   the  water.     [Martin^  B. — If  a 

P^noQ  allows  his  neighbour  to  water  his  cattle  in  his  pond, 

^d  a  third  person  poisons  the  water  whereby  the  cattle 

(if)  11  Exch.  70.  (b)  7  Bing.  682. 
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1857.       ^^^>  would  he  not  be  responsible  7]     The  fooling  of  the 

^^^^^      water  was  not  wrong  as  against  the  plaintiflEs;  for  thej 

had  no  title  to  the  water  at  the  time  it  was  foaled;  lod 

the  allowing  foul  water  to  flow  into  their  pit  was  their 

own  act.     Suppose  the  defendant  had  diverted  the  witer 

at  a  distance  from  the  plaintifis'  pit,  would  they  have  hid 

any  right  of  action  ?    A  person  seeking  to  recover  damigei 

must  shew  that  he  has  a  legal  right;  but  here  the  plaiotifli 

bad  no  right  to  the  water  until  they  took  it,  and  fadbie 

they  did  so  the  water  was  fouled.     It  is  the  same  as  if  Ae 

plain  tiSs  had  fetched  the  foul  water  from  the  cansl  io  a 

bucket  and  put  it  in  their  cistern. — Secondly,  the  plaintifi 

had  no  right  to  the  water  under  the  licence  from  T.4inrMtff» 

That  licence  was  revoked  by  the  assignment  of  the  miiMi 

and  premises  comprised  in  the  deed  of  the  1st  Jaooflji 

1847,  to  the  Ince  Hall  Coal  Company.     The  case  doei 

not  find  that  the  Company  were  aware  that  the  plaintiA 

used  the  water  and  assented  to  it     Tlie  law  as  to  Datonl 

surface  streams  was  fully  considered  in  Embrey  ▼•  Omoiif^ 

but  it  has  little  application   to  this  case.     ArhongU  ▼• 

GeU  (&)  and  Greatrex  v.  Hayward  {e)  shew  that  die  hv 

is  not  the  same  with  respect  to  artificial  and  natunl  water 

courses. — Thirdly,  the  declaratipn  is  bad  on  the  fiux  of  ^ 

Where  one  person  claims  a  benefit  from  the  land  of  anothexw 

he  is  bound  to  shew  the  manner  in  which  he  chunof  it; 

Hilton  V.  fFhitehead  (dy 

Cur.  adv.mdL 


The  judgment  of  the  Court  was  now  delivered  by 
Bramwell,  B. — We  are  of  opinion  judgment  should  be 

(a)  6  Exch.  363.  (c)  8  Exeh.  291. 

(b)  5M.kW,  203.  (d)  12  Q.  B.  734. 
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for  the  pimntiff,  though  not  without  considerable  doubt,        1857. 
arising  from  the  form  of  the  declaration,  the  ambiguity  of     ^^^^ 
which  has  hitherto  prevented  our  comine  to  a  determination  «. 

on  the  case. 

The  facts  material  to  be  mentioned  are,  that  the  plaintiff, 
by  permission  of  a  canal  company,  made  a  communication 
from  the  canal  to  his  own  premises,  by  which  water  got 
Id  those  premises,  and  with  which  water  he  fed  his  boilers ; 
that  the  defendant  fouled  the  water  in  the  canal,  whereby 
the  water  as  it  came  into  the  plaintifis'  premises  was  fouled, 
and  by  the  use  of  it  the  plaintifis*  boilers  were  injured ; 
the  defendant  having  no  right  or  permission  to  do  this  from 
die  canal  owners. 

We  think  these  facts  establish  a  cause  of  action  in  the 

plaintiff.     The  plaintiff  had,  by  permission  of  the  canal 

owners,  got  possession  of  a  certain  quantity  of  water, 

which  he  was  entitled  to  pump  up  from  his  cistern  or 

reservoir,  as  much  as  he  would  have  been  entitled  to  use 

it  if  he  had  taken  it  in  a  pail  or  bucket.     The  consequence 

of  his  doing  so,  that  is  of  emptying  his  cistern  or  reservoir, 

is  that  other  water  flows  in  from  the  canal  to  supply  its 

place.    Thb  water  the  defendant  has  fouled ;  and  conse-  . 

quently  by   his  act  foul  water  flows  into   the  plaintiffs 

cistern,  the  plaintiff  only  contributing  thereto  by  removing 

^e  water  already  there ;  which,  as  we  have  said,  he  had  a 

clear  right  to  da     This  being  without  justification  by  the 

defendant,  gives  the  plaintiff  a  cause  of  action. 

It  is  true  that  the  great  injury  the  plaintiff  sustains,  is  by 
1)18  own  act  in  feeding  the  boilers  with  the  fouled  water ; 
bat  he  was  not  bound  to  let  it  remain  in  his  cistern,  and 
We  do  not  know  that  merely  pumping  it  away  would  have 
been  less  costly  than  using  it  as  he  did.  Besides,  it  is  to 
be  observed,  there  is  no  question  on  the  plea  of  not  guilty 
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or  the  amoont  of  damagea.  Bat  there  is  an  aUegadon  io 
the  dedaration,  travened  by  the  defendant,  yiz.  that  the 
water  ''ought  to  flow  without  being  fouled  in  the  canaL' 
We  consider  this  to  mean,  not  an  assertion  of  title  in  the 
plaintiff,  but  that  the  defendant  had  no  rig^t  to  fool  the 
water  there.  In  the  result  then,  we  think  the  dedanUioa 
good,  and  the  allegation  traversed  proved,  and  cxHuseqaendj 
give  judgment  for  the  plaintiff. 

We  give  no  opinion  on  many  of  the  questions  discoaed 
on  the  argument;  particularly  on  whether  the  phdntiff 
had  any  possessory  title  to  the  water  in  the  canal,  so  thit  if 
the  defendant  had  stopped  its  flow  to  the  plaintiff,  or  if  Ae 
plaintiff,  in  order  to  get  the  water,  had  to  go  to  the  ctial 
with  a  bucket  or  engine  and  draw  it  foul  from  the  canal,  any 
action  would  have  been  maintainable.  Our  opinion  pio- 
ceeds,  as  we  have  stated,  on  the  ground  that  the  defendaot 
caused  foul  water  to  flow  on  to  the  pkuntifis*  premiM 
without  right  to  do  so.  And  this  opinion  is  warranted  bj 
the  cases  cited,  which  shew  that  though  there  may  be  no 
.right  to  water,  there  may  be  a  right,  if  it  comes  or  is  eeo^ 
to  have  it  come  or  sent  without  pollution. 

Judgment  for  the  plaintiC 
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Glover  v.  Halkbtt.  /mm  26. 

LCTION  for  money  paid. — ^Plea :  never  indebted.  xiie  following 

At  the  trial  before  Channell  B.,  at  the  Middlesex  sitdngs  ^^^^^0?^ 

last  Trinity  Term,  it  appeared  that  the  action  was  J^*^„  ^J^f^" 
ought  to  recover  a  sum  of  money  paid  by  the  plaintiff  to  require  a 

the  landlord  of  the  defendant,  on  account  of  rent  due  agreement: 
ym  him.    In  order  to  prove  that  the  money  was  paid  at  According  to 
e  defendant's  request,  the  plaintiff  tendered  in  evidence  defendant)  ^ 
e  following  document  given  to  the  defendant's  landlord,  {^^^^"^g 
hich  was  unstamped —  S^^Mf^^*  ^'^ 

^  I  will  be  boand 

"  August  2. — According  to  Mr.  Halkett's  request,  the  for  till  next 

Lady  Day. 

md  at  Blackfordsby  under  Mr.  Elstead,  I  will  be  bound  _Rent  48/.** 
n  till  next  Lady  Day.-— Kent  48^**— 

J.  Glover. 

It  was  objected  on  behalf  of  the  defendant,  that  the 
locoment  was  a  guarantee  and  not  admissible  in  evidence 
iv  want  of  a  stamp.  The  learned  Judge  was  of  that 
>pmion ;  and  nonsuited  the  plaintiff. 

«/.  Walter  Smith  moved  to  set  aside  the  nonsuit  and  for  a 
^w  trial  on  the  ground  of  the  improper  rejection  of  the 
^ence  (June  12th). — First,  the  document  in  question  is 
01  a  guarantee  within  the  meaning  of  the  4th  section  of 
^e  Statute  of  Frauds.     It  is  not  addressed  to  Elstead,  nor 

• 

Qes  it  purport  to  render  the  plaintiff  liable  to  him,  but  is  a 
i^re  undertaking  by  the  plaintiff  to  be  answerable  for  rent, 
^  to  the  person  to  whom  it  is  due,  but  to  the  person  who  is 
iable  to  pay  it.  The  4th  section  of  the  Statute  of  Frauds 
inly  contemplates  promises  made  to  the  person  to  whom 
Dother   is   liable:   Eastwood  v.   Kenyon    (a).    Smith   on 

(a)  1 1  A.  &  £.  438. 


^ 
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1857.       Contracts,  p.  86.     Secondly,  before  the  Mercantile  Ln 

^2^^      Amendment  Act  1856,  (19  &  20  Vict.  c.  97,)  this  doco- 

«•  ment  would  have  been  clearly  void  as  a  guarantee,  inasmndi 

Halkstt.  ^  ^ 

as  no  consideration  is  expressed  on  the  face  of  it,  nor 
can  any  be  implied  from  its  terms,  as  in  Newbunf  f. 
Amutrong  (a).  Therefore,  before  that  Act,  it  woaM  haw 
been  admissible  without  a  stamp  as  an  imperfect  goanuiteeb 
By  the  3rd  section  of  that  Act,  the  consideration  ibr  tki 
promise  need  not  appear  in  writing,  but  it  must  neverdift" 
less  be  proved.  The  effect  of  that  enactment  is^  not  ts 
render  the  party  liable  without  proof  of  consideration,  bit 
only  to  prevent  his  being  exempt  from  liability  because  th 
consideration  does  not  appear  on  the  fiure  of  the  instrumea^ 
either  expressly  or  by  necessary  inference.  The  docament 
itself  does  not  constitute  an  entire  agreement,  but  tht 
liability  depends  partly  on  it,  and  partly  on  evidenel 
aliunde.  Therefore,  if  a  stamp  is  necessary,  a  document 
which  would  be  admissible  without  a  stamp,  as  an  iroperikt 
guarantee,  would  become  inadmissible  immediately  ptnl 
evidence  was  given  of  its  consideration.  It  is  only  as  to 
agreement  that  this  document  can  require  a  stamp ;  it  is 
not  a  perfect  agreement,  and  cannot  be  said  to  require  i 
stamp  merely  because  sect.  3  of  the  Act  renders  it  a  good 
guarantee  and  dispenses  with  the  necessity  of  its  being  i 
good  agreement. — He  also  referred  to  Alexander  v.  BaTktr{}\ 

Cur.  adv,  vult 

Channell,  B.,  now  said. — This  was  a  motion  to  set 
aside  a  nonsuit.  The  cause  was  tried  before  me  at  the 
sittings  in  last  term,  and  the  ground  of  the  application  iH 
the  improper  rejection  of  evidence  tendered  on  behalf  of 
the  plaintiff.     The  action  was  brought  to  recover  money 

(a)  6  Bing.  201.  (b)  2  C.  &  J.  133. 
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paid  by  the  plaintiflF  on  account  of  rent  due  from  the        1857. 

defendant  to  his  landlord,  and  which  the  plaintiff  alleged 

that  be  had  become  liable  to  pay  under  the  document  v. 

Halkxtt. 
tendered  in  evidence,     lliat  document  appeared  to  me  a 

goarantee  rendering  the  plaintiff  liable  for  the  rent  to 

become  due  firom  the  defendant  up  to  a  day  named.     I 

tboogbt  that  the  document  required  a  stamp,  and  after 

CQOsalting  my  brother  Martin,  who  agreed  with  me,  I 

iqected  it     My  ruling  was  objected  to  on  the  ground  that 

ik  document  was  not  a  binding  agreement ;   and   the 

{rindpal  objection  urged  was,  that  if  the  document  was 

CDDndered  with  reference  to  the  state  of  the  law  before  the 

{Mttiog  of  the  Mercantile  Law  Amendment  Act,  there  was 

10  efficient  consideration  apparent  on  the  &ce  of  it,  so  as 

Id  lender  it  a  binding  guarantee.     It  was  also  argued,  that 

Aough  under  the   3rd  section  of  the   Mercantile  Law 

Amendment  Act,  a  guarantee  may  be  binding  notwith- 

Muiding  the  consideration  does  not  appear  on  the  fiice  of 

il»  jet  the  consideration  must  still  be  proved,  and  that  the 

ciect  of  that  section  is,  not  to  render  the  party  liable 

^rithout  proof  of  consideration,  but  only  not  to  exempt  him 

ftoQ  liability  because  that  consideration  does  not  appear 

M  the  face  of  the  instrument     Then  assuming  that  this 

doeoment  was  signed  subsequently  to  the  passing  of  the 

Seicantile  Law  Amendment  Act,  it  was  contended  that  it 

vid  not  of  itself  constitute  an  entire  agreement  or  shew 

^  liability  on  the  part  of  the  plaintiff,  but  that  such 

dbility  must  be  established,  in  part  by  the  use  of  the 

Qocament,  and  in  part  by  parol  evidence  of  consideration. 

lie  Court  took  time  to  consider  whether  that  prevented 

ibe  necessity  of  having  the  document  stamped,  and  we  are 

f  opinion  that  the  objection  ought  not  to  prevail.     The 

;n>and  of  our  decision  is  based  on  the  authority  of  Rams- 
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1B57.  bottom  v«  Mortley  (a).  There  a  paper  was  tendered  in 
evidence,  and  it  was  objected  that  it  required  a  sUmpi 
Thomson^  C.  B.,  mled  that  it  ought  to  be  stamped,  nd 
thereupon  directed  a  nonsuit.  Best^  Seijt.,  applied  to  Kt 
aside  the  nonsuit  on  the  ground  that  the  paper  was  neither 
a  contract  nor  evidence  of  a  contract,  loasttmch  as  the  naflu 
of  one  of  the  contracting  parties,  the  lessor^  was  wandng  is 
it;  in  other  words,  that  there  was  an  objection  to  the  cootnet 
as  a  valid  contract  under  the  Statute  of  Fnuids,  and  te 
therefore  it  did  not  require  a  stampb  Lord  Elknbmn^ 
replied : — **  It  may  not  be  evidence  of  the  whole  cootndy 
but  it  is  evidence  of  a  material  part  If  a  necessaiy  psit  is 
the  proof  of  the  contract,  I  think  that  it  ought  to  be  stampsi'  ' 
Dampier^  J.,  said : — ^  This  may  not  be  such  a  memoraodsM 
of  the  contract  as  would  satisfy  the  Statute  of  Fraodi^  M 
it  is  such  a  memorandum  of  the  agreement  as  requim  i 
stamp.**  I  am  therefore  of  ofMuion,  and  the  other  'fi^ 
concur,  that  this  case  is  within  the  66  Gea  3,  c  184^  SeM 
part  1,  **  Agreement " ;  and  that  the  document  required  • 
stamp,  although  it  may  be  that  by  itself  it  is  not  • 
guarantee  within  the  meaning  of  the  4th  section  of  At 
Statute  of  Frauds.    There  will  therefore  be  no  rule. 

Buleiefitfed. 

(a)  2  M.  &  SeL  446. 
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1867. 


rcH  V.  The  Gbeat  Western  Railway  Company.        juy?. 
E  first  count  of  the  declaration  stated  that  the  de-  Wbtre  ffoods 

are  tendered 

nta^  at  the  time  of  the  occurrences  hereinafter  men-  by  a  carrier  to 

,         •  .  -  ,      i.       1  .        i.  ™  consignee 

ol»  were  common  earners  of  goods  tar  hire  nom  who  refuses  to 
on  to  Plymouth,  and  the  plaintiff,  heretofore,  to  wit,  |^e,%?ere- 
X.,  delivered  to  the  defendants  as  such  common  car-  ^^^^del^ 
at  London  aforesaid,  and  they  received  of  him  as  f^^^^S^' 
,    a   parcel  containing  goods  of  the  plaintiff,  to  be  ®^  **'^*^*' 
3d  by  them  from  London  to  Plymouth,  to  be  there  gpods  at  their 

•^  -^  *  place  of  desH- 

ered  by  the  defendants  for  the  plaintiff,  for  hire  and  nation,  at  least 
rd;  yet  the  defendants,  although  a  reasonal>le  time  for  able  time,  and 
purpose  has  elapsed,  have  not  carried  the  said  parcel  timTu)  await 
le  place  aforesaid,  and  there  delivered  the  said  parcel  ^^^  \?^ot^to 
be  plaintiff,  and  in  feet  by  their  carelessness  and  negli-  ^jJ^he^SlT. 
«,  while  the  said  parcel  was  in  their  possession  for  the  f|^^*  ^ 
K)8e  aforesaid,  the  said  parcel  of  goods,  being  of  great  Pollock,  C.  B., 

Martin,  B . « and 

e,  became  and  was  lost  to  the  plaintiff — There  was  Ckanntii,  B. ; 

Bramwell,  B., 
a  count  m  trover*  dissentiente. 

The  plaintiff 
delivered  in 
London,  to  the 
idtnts,  a  railway  Company,  a  pvcel  directed  to  the  plaintiff's  asent  at  Plymouth.    The 
idaots*  railway  terminates  at  Bristol  from  whence  they  forwarded  the  parcel  to  Plymouth 
le  Sottth  Devon  Railway.    The  parcel  was  tendered  by  a  servant  of  that  Company  to  the 
gnee  at  Plymouth  who  refused  to  pay  the  amount  demanded  for  carriage,  whereupon  the 
ot  took  the  parcel  away.    The  next  dav  the  consignee  went  to  the  office  of  the  South 
n  Railway  and  demanded  the  parcel  and  tendered  the  amount  of  carriage,  when  he  was 
that  the  parcel  had  been  return^  to  London,  but  though  he  made  repeated  applications  at 
Aoe  in  London,  the  parcel  never  was  delivered.    The  Jury  having  found  that  the  tender 
made  within  a  reasonable  time  and  that  the  parcel  was  sent  back  to  London  before  a 
■able  time  had  elapsed. — Hdd:  Per  PbBock,  C.  B.,  Martin,  B.,  and  ChanneO,  B.,  that  the 
idants  were  responsible  for  the  act  of  the  South  Devon  Coropanv.  and  that  the  sending 
■reel  to  London  at  the  time  they  did,  followed  by  the  nondelivery  or  it  to  the  plaintiff,  upo% 
bseqaent  to  the  several  applications,  afforded  sufficient  evidence  of  a  breach  of  duty  by 
bfendants  in  not  taking  care  of  the  parcel  for  the  plaintiff,  even  supposing  their  duty  qua 
99  ended  with  the  tender  of  the  goods.     Bramwell,  B.,  dissentiente. 
r  Brammdl,  B.,  that  assuming  w  act  of  the  South  Devon  Railway  Company  was  the 
idants'  mcX,  the  defendants  were  not  responsible,  inasmuch  as  ther  bad  performed  their 
%j  carrying  and  tendering  the  parcel,  and  that  upon  the  refusal  of  the  consignee  to  receive 
e  defendants  had  a  right  to  send  it  back  to  l^ondon. — Also  that  the  defendants  were  not 
mnble  for  the  act  of  tM  South  Devon  Railway  Company. 
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1857.  Pleas. — First,  to  the  first  coont:  That  the  plamtiffdid 

^^^T""^^      not  deliver,  nor  did  the  defendants  receive,  a  paiDel  to  be 
Crouch  * 

V.  carried  as  aforesaid. 

Grsat 
Wbsts&h  Secondly,  to  same  count :  That  defendants  deny  the  tmtb 

of  the  breach  therein  alleged. 

Thirdly,  to  same  count :  That  after  the  delivery  to  uA 

receipt  by  the  defendants  of  the  said  parcel  and  its  cod- 

tents^  they  duly  carried  and  caused  to  be  carried  the  mat 

from  London  to  Plymouth,  according  to  their  du^  in  tbit 

behalf,  and  they  there  were  always  ready  and  willkig  to 

deliver  the  same  for  the  plaintiff,  and  tendered  and  oflfend 

and  caused  to  be  tendered  and  offered,  the  same  for  dA- 

very  for  the  plaintiff  upon  payment  to  them  of  oertim 

reasonable  hire  and  reward  due  and  payable  to  them,  to 

wit,  by  the  plaintiff  for  and  in  respect  of  the  carriage  of  die 

said  parcel  and  its  contents  as  aforesaid,  of  all  whidi  die 

plaintiff  had  notice ;  but  the  plaintiff  at  all  times  whoDy 

refused  to  pay  or  tender  the  amount  of  the  add  hire  ind 

reward,  or  any  sum  of  money  whatever  in  respect  thereof 

nor  was  any  sum  ever  paid  or  tendered  in  respect  thereof 

to  the  defendants,  wherefore   the   defendants    refused  to 

deliver,  and  did  not  deliver  the  said  parcel  and  its  contents 

for  the  plaintiff,  which  is  the  breach  complained  of. 

Fourthly,  to  last  count:  Not  guilty. 

Fifthly,  to  same  count:  That  the  goods  were  not  the 

goods  of  the  plaintiff. 

The  plaintiff  joined  issue  on  the  first,  second,  fourth  and 

fifth  pleas. 

Replications  to  the  third  plea.— First:  the  plaintiff  takes 

issue  upon  the  third  plea.     Scconcllj:  that  after  the  said 

tender  and   offer  by  the  defendants   to  deliver  the  said 

parcel,  and  within  a  reasonable  time  then  next  followiDg» 

the  plaintiff  at  Plymouth  aforesaid  was  ready  and  willing  to 

receive  the  said  parcel,  and  offered  to  pay  to  the  defendants 


Railway  Co. 
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be  said  hire  ^nd  reward,  and  then  requested  the  defendants        1857. 

o  deliver  to  him  the  said  parcel  according  to  their  duty  in      ^T'"''^^ 

hat  behalf,  but  the  defendants  refused  then  or  at  anv  other  ^' 

Great 

ime  to  deliver  the  same  at  Plymouth  aforesaid,  and  have  ^Westbbn 
rom  thence  hitherto  continually  refused,  neglected  and 
>mitted  so  to  do,  and  discharged  the  plaintiff  from  ten* 
lering  such  hire  and  reward  to  the  defendants,  and  by 
Deans  of  the  premises  the  said  parcel  has  become  and  is 
wholly  lost  to  the  plaintiff,  as  in  the  declaration  mentioned. 
—Issue  thereon. 

At  the  trial  before  Pollock,  C.  £.  at  the  London  sittings 

ifter  last  Hilary  term,  the  following  facts  appeared. — The 

plaintiff,  who  was  a  carrier  in  London,  made  up  a  packed 

parcel  directed   to  an  agent  of  the  plaintiff  at  Plymouth 

named  Reynolds.     The  parcel  was  delivered  at  a  receiving 

office  of  the  defendants,  to  be  carried  to  Plymouth.     The 

defisndants*  railway  terminates  at  Bristol,  from  whence  they 

forwarded  the  parcel  to  Exeter  by  the  Bristol  and  Exeter 

Bulway,  and  from  Exeter   to   Plymouth   by   the  South 

Devon  Railway.     The  parcel  arrived  at  its  destination, 

tod  was  taken  to  the  office  of  Reynolds  by  a  servant  of  the 

South  Devon  Railway  Company,  and  2«.  Sd.  was  demanded 

^  its  carriage,  the  usual  charge  for  such  a  parcel  being 

1*.  M.    The  servant  of  Reynolds  refused  to  pay  the  sum 

^manded,  but  offered  the  usual  charge,  which  the  servant 

^  the  South  Devon  Railway  Company  would  not  accept, 

•'Hi  look  away  the  parcel.     On  the  next  day  Reynolds's 

^'erk   went  to  the  office  of  the  South  Devon  Railway  at 

^ymouth,  and  tendered   the   amount  demanded  for  the 

^!!lniage,  when  he  was  informed  that  the  parcel  had  been 

turned  to  London.     Repeated  applications  were  made  at 

he  defendants'  office  in  London,  but  the  parcel  could  not 

te  found. 

It  was  submitted  on   the  part  of   the  defendants  that, 

rOL.  II. — N.  S.  K    K  EXCfl. 
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under  these  circumstanceSy  they  were   not  liaUe.     Tbe 
learned  Judge  was  of  opinion  that  the  defendants  ought 
^  ^'  not  to  have  sent  back  the  parcel  to  Iiondon  so  soon,  and  he 

Westkrii     left  it  to  the  jury  to  say  whether  the  demand  and  tender 

Railway  Co.  <•         i         i  •     •ir  l^ 

were  made  within  a  reasonable  time  after  the  plamtin  bia 
refused  to  receive  the  parcel,  and  whether  the  parcel  hid 
been  sent  back  before  the  expiration  of  a  reasonable  time. 
The  jury  found  both  questions  in  the  affirmative,  and  • 
verdict  was  entered  for  the  plaintiff,  leave  being  reserwd 
to  the  defendants  to  move  to  enter  the  verdict  for  them* 

Bavill,  in  the  following  term,  obtained  a  rule  niri  to 
enter  the  verdict  accordingly,  or  for  a  new  trial,  oo 
the  grounds  that  the  defendants  having  carried  the 
parcel  and  tendered  it  at  Plymouth  to  the  eonngnce 
in  due  course,  and  he  having  refused  to  pay  the  amooDt 
of  the  carriage,  the  defendants  were  not  liable:  anl 
that  there  was  no  duty  or  obligation  on  the  defendntf 
or  the  South  Devon  Railway  Company,  to  keep  the 
parcel  at  Plymouth  after  the  consignee  had  refused  to  ptj 
the  carriage ;  and  that  if  the  act  of  sending  the  parcel  to 
London  was  wrongful,  it  was  the  act  of  the  South  Deioa 
Railway  Company,  and  the  defendants  are  not  liable  if 
that  act :  that  the  verdict  was  against  the  evidence  on  the 
question  left  to  the  jury  as  to  the  reasonableness  of  sending 
back  the  parcel  to  London. 

J.  Brawn  shewed  cause  in  last  Easter  term  (May  5,6).-* 
The  defendants  were  not  justified  in  sending  back  the 
parcel  to  London,  but  were  bound  to  keep  it  at  Plymouth 
a  reasonable  time.  [Pollock,  C.  B.— Suppose  a  quantity  rf 
fish  was  sent  by  railway  fix>m  Plymouth  to  Loodon  and  the 
consignee  refused  to  pay  the  amount  demanded  for  the 
carriage,  would  the  (.orapany  be  justified  in  sending  it  blA 
to  Plymouth  ?  Martin,  B. — Or  suppose  a  parcel  came  to 
a  person  who   had  not   money   enough   to  pay  for  the 


TRINITY   VACATION,   21    VICT.  496 

carriage.      Brtanwell,  B. — Here  there   was  a  peremptory        1867. 

and  final  refusal.]     The  consiccnee  should  have  been  allowed       ^T'^'^^^ 

-*  °  ^  Croucs 

an  opportunity  of  tenderinir,  within  a  reasonable  time  the  v. 

Great 
amount  demanded.     The  defendants  had  no  richt  to  send      Western 

back  the  parcel  to  London,  and  inflict  on  the  plaintiff  the 
penalty  of  double  carriage,  for  what  might  be  a  mere 
mistake  of  his  agent  in  calculating  the  charge.  The 
plaintiff  cannot  be  in  a  worse  situation  than  if  he  had 
wrongfully  placed  the  parcel  on  the  Company's  station  at 
Plymouth,  in  which  case  they  would  not  have  been  justified 
in  removing  it  to  a  distance :  Forsdick  v.  Collins  (a).  In 
Story  on  Bailments,  §  117,  it  is  said  with  reference  to  the 
place  where  the  restitution  of  a  deposit  is  to  be  made  "  If  a 
partieolar  place  is  agreed  on  between  the  parties,  that,  of 
ooofse,  is  to  regulate  the  matter.  If  no  place  is  agreed  on, 
the  property  ought  to  be  restored  at  the  place  where  it  is 
foand,  or  where  it  ought  to  be  kept.  Depositum  eo  loco 
regHiui  debet,  m  quo  sine  dolo  efus  est  apud  quern  depositum  est ; 
uibi  vero  depositum  est,  nihil  interest  (ft).  ♦  •  •  Much  must 
depend  upon  the  particular  circumstances  of  the  cade,  and 
the  presumed  intention  of  the  parties.  It  cannot,  for  instance, 
be  presumed  that  a  depositor  could  intend  that  if  the 
depositary  removed  to  another  country,  he  should  carry  the 
deposit  with  him.**  Here  the  Company  should  have  de- 
posited the  parcel  in  some  convenient  place,  near  to  the  place 
where  it  was  when  the  plaintiff's  agent  refused  to  receive 
it.  The  carrying  it  back  to  London  was  a  conversion. 
In  Forsdick  v.  Collins  (a),  Lord  Ellenborough  held  that  the 
removal  of  a  block  of  stone,  belonging  to  the  plaintiff,  from 
the  defendant's  land,  not  to  an  adjacent  place,  but  to  a 
distance,  was  a  conversion.  In  trespass  for  taking  goods, 
if  the  defendant  justifies  the  removal  of  them,  he  must 
[dead  that  he  removed  them  to  a  small  and  convenient 

(a)  I  SUrk.  Rep.  17S.  (ft)  Dig.  Lib.  16,  tit.  3, 1.  12,  8.  1. 

KK  2 
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IRfiT.        distance.     \_Bramwelly  B. — Suppose  a  consignee  saya  that 

^TT^      1^^  ^^'^  ^^^  ^®  ^'^  *  parcel,  has  the  carrier  any  duty 

r.  towards  the  sender  ?    Is  he  bound  to  brine  back  the  parcel, 

Great  ,  ,  t 

Western  or  to  give  notice  to  the  sender  ?  Pollock^  C.  B. — In  ten- 
dering the  parcel  to  the  consignee,  the  carrier  has  done 
what  he  contracted  to  do,  he  may  probably  not  know  where 
the  parcel  comes  from.]  At  least  he  is  bound  to  give  up 
the  parcel  if  it  is  demanded  by  the  sender,  and  the  money 
due  for  the  carriage  is  tendered.  [BramweUy  B. — Suppose 
this  was  a  parcel  containing  perishable  goods,  such  as  fish.] 
There  may  be  a  distinction  as  to  such  goods.  In  Bacon^s 
Abridgment,  Tender,  H.  2,  it  is  said  <^  if  a  tender  at  the  day, 
of  com  or  of  any  other  goods  of  a  perishable  nature,  be 
pleaded  with  a  refusal,  there  is  no  need  to  plead  uncart prid; 
for  as  such  goods  may  have  perished,  and  if  they  have  not 
as  it  might  have  been  an  expense  to  keep  them,  it  would  be 
hard  to  compel  a  party  to  be  ready  at  all  times  after  the 
tender  and  refusal  to  deliver  them,  (citing  Peytoe*s  Case  {a) ) 
The  doctrine  of  that  case  seems  to  apply  to  all  kinds  of 
goods  that  arc  bulky  ;  for  there  must  always  be  an  expense 
in  finding  a  warehouse  for  such  goods."  Here  the  goods  were 
demanded  both  at  Plymouth  and  in  London.  It  was 
enough  if  the  plaintiff  was  ready  to  pay ;  it  was  not  neces- 
sary to  tender  the  money,  because  payment  was  to  be  con- 
current with  delivery.  The  South  Devon  Railway  Company 
were  the  agents  of  the  defendants  and  their  act  in  sending 
the  parcel  to  London  was  the  act  of  the  defendants. 

Bavill  and  Unthanky  in  support  of  the  rule. — After 
the  consignee  had  refused  to  receive  the  goods,  no  one  had 
a  right  to  call  on  the  defendants  to  keep  them.  If  goods 
are  lying  at  the  warehouse  of  a  railway  and  the  owner 
refused  to  take  them  away,  they  may  be  distrained  damage 

(fl)  9  Rep.  79  ;  Co.  Litt.  207,  a. 
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feasant.  The  risk  of  carriers  is  great,  and  the  plaintiff  had 
no  right,  by  refusing  to  pay,  to  impose  on  the  defendants  the 
additional  duty  of  keeping  the  goods  at  Plymouth.  No  duty  »• 

\J»  REAX 

can  arise  out  of  that  which  was  a  wrongful  act  on  the  part      We?tkrn 

Railway  Co. 

of  the  plaintiff.  In  Story  on  Bailments,  §  538,  it  is  said,  that 
"  As  soon  as  the  goods  have  arrived  at  their  proper  place  of 
destination,  and  are  deposited  there,  and  no  further  duty 
remains  to  be  done  by  the  carrier,  his  responsibility  as  such 
ceases."  In  section  541,  it  is  laid  down,  that  if  the  parties 
waive*  the  custom  to  deliver  to  the  owner  at  the  place  of  desti- 
natioD  the  carrier  is  discharged  (a).  The  finding  is  insensible, 
unless  it  can  be  shewn  that  there  is  some  rule  of  law  which 
binds  the  carrier  to  keep  the  goods  after  the  refusal  of  the 
consignee  t6  receive  them.  Under  such  circumstances,  a 
carrier  is  certainly  not  bound  to  send  the  goods  back  to  the 
consignor :  he  has  a  right  to  take  them  to  any  convenient 
place  of  deposit  he  thinks  fit,  and  leave  them  there.  Here 
the  Great  Western  Railway  Company  did  not  themselves 
carry  the  parcel  beyond  Bristol.  Suppose  it  had  been 
directed  to  a  person  living  a  few  miles  from  that  station, 
and  sent  to  his  house  bv  a  common  carrier's  cart;  if 
payment  of  the  carriage  was  refused,  it  must  have  been 
brought  back  by  the  carrier  to  the  station  at  Bristol.  That 
is  exactly  what  was  done  here  by  the  South  Devon  Railway 
Company.  That  Company  would  of  course  take  the  parcel 
back  in  order  to  get  the  sum  due  for  carriage  from  the 
Great  Western  Railway  Company,  and  that  the  latter  Com- 
pany might  be  enabled  to  get  the  sum  due  to  them  from  the 
person  with  whom  they  contracted.  A  carrier  is  presumed  to 
make  the  contract  with  the  person  who  delivers  goods  to  be 
carried.  {^Pollock,  C.  B. — The  carrier  is  certainly  not  bound 
to  send  the  goods  back  again.]  The  Company  were  not  bound 
to  warehouse  the  parcel  at  Plymouth.     They  might  have 

(a)  Strong  v.  NatuUy,  4  Bo6.  &  P.  16. 
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1857.        taken  it  to  any  place  where  they  had  a  warehouse.    [Martki 

^-^^^ — '      B. — Suppose  the  parcel  had  been  directed  to  a  poor  person 

V.  at  Plymouth,  who  had  not  the  money  to  pay  for  it  when  it 

G&EAT 

WssTERK  was  tendered  to  him,  would  it  have  been  reasonable  to 
^^^^  ^'  send  it  back  to  London  at  once  ?]  The  pluntiff  should  haye 
demanded  the  parcel  at  the  place  where  it  was«  A  refusal 
to  deliver  at  Plymouth  or  at  the  booking  office  where  it 
was  not,  was  no  conversion.  If  the  act  of  sending  the 
parcel  back  to  London  was  a  wrongful  act,  that  was  not  the 
act  of  the  defendant,  but  of  the  South  Devon  Railway 
Company. 

Cur.  adv.  tmtt 

The   Court  having  differed  in   opinion   the  following 
judgments  were  now  delivered. 

(yHANNELL,  B. — The  declaration  in  this  case  contains 
two  counts.  The  first  alleges  that  the  defendants  were 
common  carriers  of  goods  for  hire  from  London  to  Ply- 
mouth, that  the  plaintiff  delivered,  and  the  defendants 
received  a  parcel  of  goods  to  be  carried  from  the  former 
place  to  the  latter,  and  that  the  defendants  had  not  carried 
to  Plymouth  and  there  delivered  the  said  parcel,  and  that  it 
was  lost.  The  second  count  was  in  trover  for  goods.  The 
pleas  to  the  first  count  were.  First :  That  the  plaintiff  did  not 
deliver  nor  did  defendants  receive  the  said  parcel  as  alleged. 
Secondly:  A  denial  of  the  truth  of  the  breach.  Thirdly: 
That  after  the  delivery  of  the  parcel  the  defendants  dulj 
carried  it  to  Plymouth,  and  tendered  and  offered  it  to  the 
plaintiff  upon  payment  of  the  reasonable  hire  and  reward ;  but 
the  plaintiff  refused  to  pay,  whereupon  the  defendants  refused 
to  and  did  not  deliver  the  parcel  To  the  count  in  trover 
the  pleas  were,  first.  Not  guilty;  and  secondly,  that  the 
goods  were  not  the  goods  of  the  plaintiff.     The  plaintiff 
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lined  imie  upon  all  the  pleas^  and  for  a  second  replication 
)  tbe  third  plea  to  the  first  count,  replied  that  after  the 
ioder  and  offer  by  the  defendants  to  deliver  the  parcel  and       _  i^- 

.    .  .  Great 

ni\m  a  reasonable  time  then  next  following,  the  plaintiff.  Western 
t  Plymouth,  was  ready  and  willing  to  receive  the  parcel 
mi  offered  to  pay  the  defendants  the  said  hire  and  reward, 
lod  requested  the  defendants  to  deliver  to  him  the  parcel ; 
mt  the  defendants  refused  to  deliver  it,  and  continually 
tfterwards  refused  and  omitted  to  deliver  it,  and  discharged 
tke  plaintiff  fi^m  tendering  the  hire  and  reward,  and  the 
parcel  has  become  and  is  lost. 

At  the  trial  before  the  Lord  Chief  Baron  at  the  sittings 
ifter  last  Hilary  Term,  the  following  appeared  to  be  the 
iuts  of  the  case. — The  plaintiff  was  a  collector  of  parcels 
io  London  for  transmission  to  the  country,  and  caused  to 
)e  delivered  to  the  defendants  at  a  booking  office  in 
London,  where  the  defendants  had  an  agency,  a  parcel  of 
Soods  to  be  carried  to  Plymouth.  The  ordinary  rate  for 
^  parcel  was  Is.  6d.,  but  afler  its  delivery  to  the  defend- 
ants it  was  discovered  that  the  parcel  was  what  is  called 
K  packed  parcel,  and  50  per  cent,  additional,  viz.  9cf.,  was 
^ded,  making  the  charge  2s.  Zd. ;  and  for  the  purpose 
of  this  case,  it  is  to  be  taken  that  2s.  Sd,  was  the  lawful 
charge.  The  parcel  arrived  at  Plymouth  on  the  28 ih,  and 
*a8  tendered  to  a  clerk  of  the  consignee,  who  objected  to 
^e  amount  of  the  charge,  and  refused  to  pay  it.  The  clerk 
W  Plymouth  refused  to  deliver  the  parcel  without  pay- 
ment, and  said  he  would  send  it  back  to  London.  On  the 
bllowing  day,  the  clerk  of  the  consignee,  was  sent  by  the 
onsignor  for  the  parcel  with  directions  to  pay  the  sum 
emanded  under  protest  and  obtain  the  parcel,  but  the 
arcel  had  that  morning  been  sent  back  to  London.  The 
laintiff  made  inquiry  at  the  booking  office  in  Loudon 
here  the  parcel  had  been  originally  delivered  and  also  of  a 
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1857.       clerk  at  the  defendants'  office  at  Paddington,  but  the  parcel 

^IT""'^^       was  never  delivered  to  the  plaintiff  nor  could  any  accounl 

^'  of  it  be  obtained,  and  the  plaintiff  was  compelled  to  pa;  to 

Western     the  owners  of  the  contents  their  value.    The  jury,  in  answer 
Railway  Co.  .         ,^  ,  .i-ri^i.-^-r*  #j 

to  questions  left  to  them  by  the  Liord  Chief  Baron,  foond 
that  the  tender  of  the  amount  of  the  carriage  and  the 
demand  of  the  parcel  were  made  by  the  consignee  on  the  29th 
and  within  a  reasonable  time  after  the  offer  by  the  defend- 
ants  on  the  28th  to  deliver  the  parcel :  that  the  parcel  vas 
sent  back  to  London  before  a  reasonable  time  had  eliqned, 
and  also  that  the  parcel  ought  not  to  have  been  sent  back  to 
London.  A  verdict  was  thereupon  entered  for  the  plaintiff 
for  the  value  of  the  parcel,  but  leave  was  given  to  the 
defendants  to  move  to  enter  a  verdict  for  them.  A  rule  to 
that  effect  was  granted,  and  which  has  been  argued.  I 
regret  that  we  are  not  all  agreed  in  opinion  as  to  the 
proper  judgment  to  be  given  in  this  case.  That  which  I 
am  about  to  deliver  is  to  be  considered  as  the  judgment  of 
my  brother  Martin  and  myself,  and  we  are  of  opinion  thit 
the  rule  which  was  obtained  by  the  defendants  to  set  aside 
the  verdict  for  the  plaintiff  and  enter  it  for  the  defendantii 
or  for  a  new  trial,  ought  to  be  dischaiged. 

With  respect  to  the  Brst  count  of  the  declaration,  it  wii 
contended  on  the  part  of  the  defendants  that  by  the  tender 
on  the  28  th  to  the  clerk  of  the  consignee,  and  the  refusal  of 
the  latter  to  accept  the  parcel  and  pay  for  the  carriage,  the 
duty  of  the  defendants  as  carriers  was  at  an  end,  and  that  they 
were  entitled  to  have  the  verdict  on  the  second  issue  entered 
for  them,  and  that  being  so  entitled,  the  issues  arising  out  of 
the  third  plea  were,  except  as  regards  costs,  immaterial  We 
do  not  at  all  doubt  that  the  tender  of  the  parcel  properij 
pleaded,  and  not  avoided  by  a  subsequent  demand,  would 
afford  a  valid  defence  in  an  action  against  riie  defendants 
founded  on  their  duty  as  carriers ;  but  the  question  is  as 
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to  their  right  to  the  verdict  on  the  second  issue.     It  was        1857. 
open  to  the  defendants  either  to  deliver  the  parcel  and      ^T^"^ 

■^  *^  Crouch 

afterwards  sue  for  the  carriage,  or  to  detain  the  parcel  in  >• 

Great 

respect  of  their  lien  for  the  carriage.     They  must  be  taken      Western 
to  have  elected  to  retain  the  parcel  for  their  lien,  and  to 
have  done  so  as  carriers.    We  think  the  issue  on  the  second 
{dea   raises  the  question  of  the  delivery  of  the  parcel,  in 
other  words,  the  performance  by  the  defendants  of  their 
contract,  but  the  tender  seems  to  us  to  amount  only  to 
an  excuse  for  non-delivery.     We  are  therefore  of  opinion 
that  the  defendants  are  not  entitled  to  a  verdict  on  the 
second  issue,  and  that  all  the  issues  on  the  first  count, 
except  that  upon  the  first  replication  to  the  defendants* 
third    plea,  have  been  properly   found   for  the   plaintiff. 
£ven  supposing  this  not  to  be  so,  and  that  in  strictness 
the  duty  of  the  defendants,  as  carriers,  ended   with  the 
tender  of  the  parcel  on  the  28th,  and  the  refusal  of  the 
consignee  then  to  accept  it  and  pay  for  the  carriage,  it 
cannot  we   think   be   doubted   that   the   defendants    had 
another  duty  to  perform,  and  that  is,  it  was  their  duty  to 
take  care  of  the  goods  for  the  consignor,  who  in  this  case 
^Vis  the  plaintiff;   and  that  this  duty  on  the  part  of  the 
^ndants  was  one  springing  out  of  their  original  employ- 
'^^ent  as  carriers:   (See  Story  on  the  Law  of  Bailments, 
^nap,  VI.,  p.  347,  sec.  645.    See  also  the  cases  collected  in 
^  Notes  to  Smith's  Leading  Cases,  vol.  i.,  p.  182,  4th  ed.) 
^tliis  duty,  we  think,  called  upon  the  defendants  to  retain 
Qie  parcel  at  Plymouth,  its  place  of  destination,  at  least  for 
%  reasonable  time,  and  during  that  time  to  await  any  direc- 
tions firom,  if  not  to  communicate  with,  the  consignor.    The 
llefendantfl  did  not  do  so,  and  it  seems  to  us  that  sending 
the  parcel  to  London  at  the  time  they  did,  followed  by  the 
^jon-delivery  of  the  parcel  to  the  plaintiff  upon   or  sub- 
sequently to  the  'several  applications  made  for  it,  affords 
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1857.        sufficient  evidence  of  a  breach  of  doty  by  the  defeodaotB  ii 

^^^      not  taking  care  of  the  parcel  for  the  plaintiff,  even  8iip> 

*•  posing  their  duty  qua  carriers  ended  with  the  tender  of 

Webtuui      the  goods  on  the  28  th. 
Railway  Co. 

But  It  was  further  objected  diat  trover  was  not  thi 

proper  remedy,  and  upon  this  point,  if  it  be  necesBsi;  to 
resort  to  the  count  in  trover,  the  case  is  not  finee  bm 
difficulty.  The  parcel  no  doubt  was,  as  against  the  d^ 
fendants,  the  property  of  the  plaintiff.  What  pasKd  M 
Plymouth  on  the  29th,  when  the  defendants  refused  to 
deliver  up  the  parcel  on  the  ground  that  it  had  been  uM 
to  London,  would  dispense,  we  think,  with  a  formal  tends 
of  the  sum  due  for  carriage.  But  it  is  said  the  demaal 
then  made  of  the  parcel  and  the  refusal  to  deliver  it,  Ai 
goods  not  being  there,  woukl  not  amount  to  a  convenoBi 
Still  all  the  facts,  coupled  with  the  finding  of  the  jury,  nMi| 
be  looked  to,  and  we  think  the  sending  the  parcel  to  LoB' 
don,  instead  of  keeping  it  at  Plymouth  for  a  reasombli 
time,  and  the  non-delivery  to  the  plaintiff  upon  or  ifter 
the  application  mentioned,  warranted  the  jury  in  Boding 
as  they  have  done,  a  conversion  by  the  defendants  of  the 
plaintifTs  goods.  The  objection  made  at  the  trial  «ii 
that  the  defendants  were  not  liable  at  all.  We  entertvo 
no  doubt  that,  upon  the  facts  proved,  and  a  declaratioo 
properly  framed  as  for  a  negligent  loss,  the  defendants  would 
be  liable,  and  had  the  objection  as  to  the  inapplicabilitj  rf 
the  count  in  trover  been  distinctly  taken  at  the  trial,  the 
pleadings  niight  and  probably  would  have  been  amended. 
Another  objection  was  made,  not  upon  anything  wbick 
appeared  in  evidence  at  the  trial,  but  upon  what  we  knot 
to  be  the  fact.  The  defendants  are  owners  of  the  railwij 
from  London  to  Bristol  only,  and  another  Ridlwaj  Com- 
pany, viz.  The  South  Devon,  are  the  owners  of  the  railwtj 
which  terminates  at  Plymouth ;  and  it  was  argued  that  the 
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«fendaot8  were  not  responsible  for  the  conduct  of  the        1857. 
Jerk  of  the  South  Devon  Company  in  sending  back  the      iT"^*^^ 
parcel.     There  was  no  evidence  given  of  this  at  the  trial ;  ^' 

I     ...        -  ,  Gbkat 

Imt  m  reality  the  truth  is  so ;  and  if  it  affected  our  judg-      WEaTEBN 
,  .       .  1-11  Railway  Ca 

ment  upon  the  question  m  controversy,  we  would  endeavour 
to  give  defendants  the  benefit  of  it  by  a  new  trial.  But 
we  think  that  the  defendants  are  responsible  for  the  act  of 
ibe  clerk  at  Plymouth.  We  adhere  to  the  judgments  of 
tkis  Cgurt  in  Muschamp  v.  The  Lancaster  and  Preston 
Bmhoay  Company  {a)^  and  Scothom  v.  The  South  Stafford- 
fkh  Railway  Company  (&). 

Id  our  opinion  if  a  carrier  contracts  to  convey  to  and 
(kli?er  goods  at  a  particular  place,  his  duty  at  that  place  is 
pedsely  the  same  whether  his  own  conveyance  goes  the 
iMire  way,  or  stops  short  at  an  intermediate  place  and  the 
foods  are  conveyed  on  by  another  carrier;  and  that  this 
Ittrier,  or  his  clerk  or  agent  at  the  place  of  destination,  is 
the  agent  of  the  original  carrier  for  all  purposes  connected 
iilh  the  conveyance  and  deliveiy  and  dealing  with  the 
IDOda,  to  the  same  extent  as  his  own  clerk  would  have 
baen  at  the  place  where  his  own  conveyance  stops  with 
Ngaid  to  goods  to  be  there  delivered ;  or,  in  this  particular 
BM^  that  the  clerk  of  the  South  Devon  Company  was,  in 
H^^ct  of  the  parcel  in  question,  the  agent  of  the  defend- 
M%  to  the  same  extent  as  their  own  clerk  at  Bristol  would 
bie  been  had  the  parcel  been  deliverable  there.  Any 
1^  view  of  the  law  would,  in  our  opinion,  lead  to 
|M  uncertainty  and  confusion  in  common  and  ordinary 
Mien  of  business  of  very  frequent,  not  to  say  of  every  day 
icmeDce.  It  was  suggested  that  the  judgment  of  the 
IpM  of  Hxchequer  Chamber  in  Collins  v.  The  Bristol  and 
ffkr  BaUway  Company  {c)  was  at  variance  with  the  cases 

I'   ^)  8  IL  &  W.  421.  (h)  8  £xch.  341. 

fet-,  (c)  1  H.  &  N.  517. 
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before   meiuiuned.      We   have  referred  to  it  and  do  not 
think  it  is,  and  we  consider  them  to  have  been  righdj 
9'  decided.     Upon  the  whole  we  are  of  opinion  that  the  ide 

Wfstbrn  obtained  by  the  defendants  ought  to  be  discharged,  cxcqt 
as  to  the  issue  joined  on  the  first  replication  to  the  third  [de& 
I  have  stated  that  the  judgment  just  delivered  is  to  be 
considered  as  that  of  mj  Brother  Martin  and  myself;  bat 
I  am  authorized  to  add  that  the  Lord  Chief  Baron  coDcan 
in  the  result  at  which  we  have  arrived. 

Bramwell,  B. — The  facts  of  this  case  are  as  follows:-*; 
The  plaintiff,  living  in  London,  sent  from  London  a  paicdl^ 
by  the  defendants  directed  to  '*  Reynolds,  Plymouth.* 
parcel  was  duly  taken  and  tendered  at  the  house  of 
nolds  to  a  person  there  and  a  sum  demanded  for  its 
which  sum,  it  is  agreed  for  the  purposes  of  this  case, 
properly  charged.  Payment  of  this  sum  was  refused,  on 
the  railway  porter  retained  the  parcel,  saying  it  would 
returned  to  London.  This  was  about  two  o'clock  in  tk' 
day.  Next  morning,  at  eight,  the  parcel  was  returned  to 
London.  The  person  to  whom  the  parcel  was  directed w* 
an  agent  of  the  plaintiff.  The  defendants'  line  extends  to 
Bristol ;  the  rest  of  the  distance  to  Plymouth  is  made  uplj 
two  railways;  one  only,  the  South  Devon,  was  mentioned 
on  the  argument,  which  has  its  terminus  at  Plymouth,  l)y 
whose  servant  the  parcel  was  tendered,  and  afierwarfi 
returned  to  London  to  the  defendants. 

I  am  of  opinion  that  the  defendants  are  entitled  to  juJf 
ment.  They  undertook  to  deliver  or  tender  the  parcels 
"  Reynolds,  Plymouth."  They  did  so,  and  having  a  lien  fa 
its  carriage,  they  were  entitled  to  retain  it  on  refusal  to  pj 
that  carriage ;  and  it  is  impossible  to  say  that  as  canicn 
they  were  bound  to  do  anything  more;  in  other  words, thej 
had  carried  and  tendered  to  deliver,  and  had  no  oilier  further 
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Qty  of  carrying  or  delivering  to  perform.     Then,  had  they 

ny  other  duty,  or  have  they  done  any  wrong  independent 

if  their  contract  to  carry  ?   Now  they  might,  if  they  pleased,  r. 

me  delivered  the  parcel  without  payment  of  the  carriage,      Western 

,,.,.,  .     .  ,  .  Railway  Co. 

uxi  their  only  right  to  retain  it  was  to  secure  that  carriage, 
nd  that  right,  no  doubt,  they  must  be  bound  to  exercise 
frith  due  regard  to  the  interests  of  the  sender  of  the  parcel 
or  owner  of  the  property.  'It  is  said  they  had  no  right 
to  send  the  parcel  back  to  London,  or  at  all  events  not  till 
ifeasonable  time  had  elapsed ;  and  the  jury  have  found,  as 
bct8|  that  the  parcel  ouffht  not  to  have  been  sent  back 
1)0  London,  and  that  a  reasonable  time  for  so  doing  had  not 
ilapsed  when  it  was  done.  As  to  the  first  part  of  this 
Boding,  I  do  not  attempt  to  guess  what  the  jury  really  meant, 
kit  the  only  thing  they  could  legally  mean  is,  that  the  facts 
^ive  such  that  in  reference  to  some  rule  of  law  the  parcel 
•<|^t  not  to  have  been  sent  back.  But  I  know  no  such 
Ittle.  I  am  at  a  loss  to  see  why  the  parcel  might  not  be 
■ttt  back  to  London  whence  it  came.  It  is  to  be  borne 
■I  mind  that  the  refusal  to  pay  its  carriage  and  take  it 
M  peremptory  and  final ;  no  time  for  consideration  was 
n^oested.  Then  why  were  not  the  defendants  to  keep  the 
pvcel  in  London?  Suppose  a  carrier  by  common  road  from 
Ai  to  B.  passes  through  X.  Y.  and  Z.,  if  a  parcel  is  refused 
U  X  must  he  leave  it  in  charge  of  some  one  there  or  take 
kon  to  B.  and  leave  it,  or  take  it  back  to  A. ;  or  suppose  he 
flttkes  a  round  beginning  and  ending  at  A.  I  not  only 
dunk  the  defendants  had  a  right  to  bring  the  parcel  back  to 
London,  but  I  think  it  was  rather  their  duty  to  do  so ;  for 
Ijon  refiisal  of  the  carriage  they  were  entitled  to  sue  the 
lender  for  it ;  and  had  they  demanded  it  of  him,  and  he  paid 
hem,  he  would  have  been  entitled  to  the  parcel,  but  as  he 
fisided  in  London,  and  sent  the  parcel  from  London,  it  was 
ght,  or  at  least  not  wrong,  that  the  parcel  should  be  there. 
A  great  deal  was  said  about  returning  a  basket  of  fish 
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sent  from  the  sea  side  to  London.     But  if  the  London 
consignee  will  not  take  it,  I  see  no  adTantage  in  its  spoiling 
V.  there  rather  than  at  the  port  it  started  from.     But  sard? 

Great  ,       ,.  ^  ' 

Westerk  the  difficulty  may  be  retorted*  If  any  one  sent  fish,  gam^ 
or  frnit  which  was  refused,  and  which  woold  hare  a  dumee 
of  being  good  if  returned  to  the  sender,  he  might  nd 
complain  if  it  was  not;  and  I  ask  those  who  deny  the  ri^ 
to  send  a  refused  parcel  back  to  where  it  came  from,  or  to  i 
warehoUte  convenient  to  the  carrier,  to  lay  down  some  nk 
as  to  what  ought  to  be  done  with  it  Is  the  carrier  boood 
to  keep  it  at  its  place  of  destination  ?  If  so,  why?  If  nn^ 
where  is  he  bound  to  keep  it  in  preference  to  where  it 
came  from. 

But  it  was  niged  that  the  jury  had  fbond  that  the  pticfl 
was  sent  back  before  a  reasonable  time  had  elapsed.    Bat 
reasonable  for  or  with  reference  to  what?    As  I  hafe  ob- 
served, the  refusal  to  pay  the  carriage  and  take  the  psnd 
was  absolute.     It  must  mean  therefore  that  Reynolds  hsl 
not  had  a  reasonable  time  to  change  his  mind.     That  die 
defendants  had  not  given  him  a  reasonable  time  to  do  wbH 
he  had  said  he  would  not  do.     It  seems  to  me  then  tint 
these  findings  by  the  jury  are  unmeaning,  and  that  tk 
defendants  had  a  right  to  return  the  parcel  to  London,  lo' 
hold  it  there  to  secure  their  lien,  on  the  peremptoiy  tfd 
absolute  refusal  by  Reynolds  to  pay  for  its  carriage.    Ids 
not  at  all  dissent  from  the  doctrine  in  1  Smith  Lead.  Ov* 
182,  ^^when  goods  have  arrived  at  the  end  of  the  tnoit 
the  carrier  is  bound  to  keep  them  a  reasonable  time  forth 
owner."    But  that  means  where  it  is  no  part  of  their  dotj 
to  deliver.     That  appears  from  the  judgment  of  BmUer^i^ 
in  the  case  cited.     It  is  clear  there  was  no  sadi  duty  in  As 
defendants  here,  as  they  might  have  delivered  the  ptfcd 
to  Revnolds  at  once. 

I  do  not  like  to  multiply  distinctions,  but  the  cue  ii 
made  stronger  by  the  fact  that  the  last  part  of  the  canyiif 
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was  performed  bj  the  South  Devon  Company.  I  know, 
of  course,  that  the  defendants  are  responsible  for  them  in 
the  sense  that  the  defendants  undertook  the  whole  carriage,        ^  ^' 

^  IjrREAT 

but  the  South  Devon  Company  had  clearly  a  riaht  to  return  Wkstebn 
tlie  parcel  to  the  defendants  and  demand  their  charges,  and 
of  course  to  return  the  parcel  and  debit  the  defendants  in 
aocount;  and  the  defendants  could  have  no  station  or  place 
at  Plymouth,  as  that  would  be  ultra  vires.  The  return 
therefore  must  be  to  the  defendants,  and  I  suppose  it  will 
not  be  said  that  the  parcel  might  have  been  kept  and 
warehoused  by  them  at  Bristol,  but  not  at  London.  More- 
orer,  if  returning  the  parcel  to  London  was  a  tortious 
dealing  with  the  pliuntiff  *s  property,  it  was  the  act  not  of 
the  defendants,  but  of  the  South  Devon  Company,  and  it 
II  in  vain  to  say  it  was  adopted  by  the  defendants,  for 
nothing  was  shewn,  except  that  when  the  parcel  was  de- 
fifered  to  them  by  the  South  Devon  Company,  they,  the 
defendants^  took  it  I  desire  not  to  be  understood  as  dis- 
senting from  Muschamp  v.  The  Lanccuter  Railway  Com- 
fmnf  (a):  I  entirely  agree  with  it.  As  to  the  case  of 
Seoihom  v.  The  South  Staffordshire  Railway  Company  (&), 
I  reserve  to  myself  the  right  to  question  its  correctness  on 
a  fitting  occasion.  It  does  not  however  militate  with  the 
apinioa  now  expressed,  viz.,  that  a  tortious  conversion  by 
the  South  Devon  Company  was  not  a  conversion  by  the 
defendants. 

I  have  hitherto  considered  the  question  independently  of 
the  (headings,  but  the  case  must  be  decided  by  them.  The 
fint  count  states  that  the  defendants  were  common  carriers, 
that  the  plaintiff  gave  them  goods  to  carry  and  deliver:  and 
the  breach  of  duty  is  that  the  defendants  did  not  carry  and 
deliver.  I  think  the  first  and  second  pleas  cannot  be  found 
for  the  pUintiff,  the  second  plea  being  a  plea  of  performance. 
The  third  plea,  however,  sets  forth  the  tender  of  the  parcel 

(a)  S  M.  &  W.  421.  (b)  8  Exch.  341. 


Cbouch 
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1857.        ^°^  ^^^  refusal  of  payment  of  the  carriage,  by  way  of  con- 
fession and  avoidance.     The  replication  to  that  is  a  clear 
r.  departure,  for  it  sets  up  a  diflerent  breach,  viz.,  a  refiisal  to 

Great  r  '  r 

Western  deliver  the  parcel  on  a  tender  of  the  carriage,  to  secure 
which  the  defendants  were  keepers  of  the  parcel  after  the 
first  ofier  to  deliver  the  parcel  by  the  defendants.  Bat  I 
think  also  it  is  not  proved,  for  the  allegation  that  the 
plaintiff  tendered  the  carriage  within  a  reasonable  time, 
and  that  the  defendants  refused  to  deliver  the  parcel  is  oolj 
sensible  on  the  supposition  that  it  means  that  the  tender «« 
made  while  the  parcel  was  still  there,  which  is  not  tnie.  ■ 
Moreover,  it  is  not  true  that  the  parcel  was  thereby  lost. 

As  to  the  count  for  a  conversion.     I  think  there  was  no 
tortious  dealing  with  the  parcel;  that  if  there  was,  and  die 
defendants  are  responsible  for  it,  it  was  not  a  conveiMk 
On  the  last  point  I  must  confess  my  inability  to  lay  down 
any  rule^as  to  what  that  unfortunate  expression  does  or  dod 
not  extend  to.  But  it  seems  absurd  to  say  that  apeiBon  hsfiog 
a  lien  on  a  chattel  converts  it  to  hb  own  use  by  kee[Miig  it 
in  one  place  rather  than  in  another,  or  by  sending  it  amj 
from  a  place  sooner  than  he  ought,  when  he  never  at  IBJ 
time  claims  any  other  or  greater  right  than  what  he  sup- 
poses is  derived  from  his  lien :  (See  Heald  v.  Car^  (a)  ptf 
Mauk,  J.)    It  really  cannot  be  pretended  there  was  anf 
refusal  by  the  defendants  to  deliver  the  parcel  to  the  pliii* 
tiff,  except  at  Plymouth  ;  and  as  it  was  not  there,  that  mi 
no  conversion.     There  was  no  other  demand,  no  othff  • 
refusal,  and  no^ tender  of  the  sum  due  to  the  defendants. 

For  these  reasons  I  am  of  opinion  that  the  defendiiHi 
are  entitled  to  judgment. 

Rule  absolute  to  enter  the  verdict  for  the 
defendant  on  the  issue  joined  on  the  fiitt 
replication  to  the  third  plea,  and  nile  dis- 
charged as  to  the  residue. 

(a)  11  C.  B.  977,993. 
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IN  THE  EXCHEQUER  CHAMBER. 
{Error  from  the  Court  of  Exchequer.) 

rELLYN  and  Others  v.  The  Company  of  Proprietors      Jwm  20. 
OF  the  Swansea  Canal  Navigation. 

'ROR  on  the  judgment  of  the  Court  of  Exchequer  for  B7  a  Canal 
efendants  (a).     The  case  was  argued  (A)  (June  19)  by  defendants 

were  bound 
to  make  a 

f^n,  for  the  plaintifis.— No  question  arises  as  to  what  J^ar^ii^' 
rte  water ;  but  the  only  question  is,  what  is  the  proper  fo^Oie^^roose 
ruction  of  the  indenture  of  the  1st  July,  1845.     By  ofdischaring 

,  all  nuperfluoos 

lodenture,  the  Company  are  to  be  at  liberty  to  take  water  into  a 

-  ,  ,  reservoir  for 

irater  above  the  seventh  lock  "  for  the  purpose  of  the  benefit 
taining  the  navigation  of  the  canal  below  the  seventh  ^Jpied  by 

the  plaintiffs. 
imdants  in  compliance  with  the  re<][uirement8  of  the  Act,  erected  the  weir  above  the 
tlodi.  In  1844  more  water  was  required  for  the  navigation  below  the  seventh  lock  than 
through  the  seventh  lock  when  the  sluices  were  opeuM  for  the  passage  of  boats  through 
k.  ^  The  defendants  to  supply  the  deficiency  let  water  down  from  above  the  seventh  lock, 
Hun  the  water  at  such  level  as  was  required  for  the  navigation  below  it.  The  plaintiffs 
id  a  bill  in  equity  to  restrain  them  from  so  letting  down  the  water.  The  suit  was  com- 
id  br  an  indenture  which  provided  <*  that  the  defendants  might  take  and  use,  whenever 
Mia  think  it  necessary  or  expedient  for  maintaining  the  navigation  of  the  canal  below  the 
lock,  so  much  of  the  water  of  the  canal  as  thev  should  consider  necessanr  or  expedient  for 
rpose,  subject  to  a  weekly  rent  of  10/.  for  each  and  any  week  or  part  of  a  week  in  which 
m  above  the  seventh  lock  should  be  taken  or  used  bv  the  defendants  for  the  purposes 
Motioned.'* — On  two  occasions  boats,  having  passed  throuffh  the  seventh  lock  sunk ;  in 
» adae  them  the  defendants  emptied  the  lock  and  the  part  of  the  canal  immediately  below 
nth  lock  and  then  having  emptied  the  boats,  refilled  the  canal  between  the  sixth  and 

locks  by  opening  the  sluices  and  letting  in  water  from  above.  On  another  occasion, 
Ff  having  been  let  out  of  the  canal  between  the  seventh  and  sixth  locks,  for  the  purpose 
ing  the  defendants  to  get  at  the  sixth  lock  to  repair  it,  the  defendants  afterwards  refilled 
t  of  the  canal  by  letting  water  down  from  above  the  seventh  lock. 

in  the  Exchequer  Chamber  (affirming  the  judgment  of  the  Court  of  Exchequer],  that 
g  the  water  to  refill  the  canal  on  the  occasion  of  the  boats  having  sunk  was  not  taking 
r  the  water  *'  for  the  purpose  of  maintaining  the  navigation  of  the  canal  below  the 

•ho  (reversing  the  judgment  of  the  Court  of  Exchequer),  that  the  using  the  water  to 
I  canal  on  the  occasion  of  the  repairs  was  a  taking  or  using  the  water  "  for  the  purpose 
■iaing  the  navigation  of  the  canal  below  the  seventh  lock.** 

See  the  case,  1  H.  &  N.  343.      ridge,  J.,  Cresswell,  J.,  WiUiamSy 
lelbreCocftWu^C.  J.,0>2e-      J .yCrompton,  J.,  and  WtUes^  J. 

.  II. — N.  8.  L  L  EXCH. 
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1857.        lock,"  subject  to  a  weekly  rent  of  lOi     Then,  what  is  ik 
,  ^^^^^^^      meanine  of  the  words  "  maintaininir  the  naviffation  of  the 

Llewelltn  ^  ~o  -o 

V.  canal "  ?    First,  the  refilling  the  canal  between  the  seventh   ' 

PR0PBIET028  . 

or  TPs       and  sixth  locks,  after  the  water  had  been  let  out  for  the 
Canal        purpose  of  repairing  the  sixth  lock,  was  a  "  maintaining 
'   the  navigation  of  the  canal "  within  the  meaning  of  the 
indenture.     The  Company  let  out  the  water  for  their  own 
purposes,  and  it  was  as  necessary  that  the  canal  should  be 
refilled,  in  order  to  navigate  it;   as  if  the  deficiency  of 
water  had  arisen  fix)m  natural  causes.     Suppose  the  banb 
had  given  way  between  the  seventh  and  sixth  lodn,  bj 
which  the  water  flowed  out,  would  not  the  refilling  the 
canal  be  maintaining  the  navigation  ?    The  provisioa  dnt 
the  Company  may  once  a  year  let  out  the  water  torn  lb 
canal,  for  the  purpose  of  cleansing  it  without  being  Mb 
to  pay  rent,  so  that  the  time  occupied  in  refilling  does  not 
exceed  seventy-two  successive  hours,  shews  that  the  intaft* 
tion  was  that  they  should  pay  on  other  occasions   lb  ] 
indenture  was  framed  on  the  ground  of  the  claim  in  the 
plaintiffs'  bill,  which  prayed  that  the  defendants  might  be 
restrained  from  opening  the  sluices  of  the  seventh  lod^ 
except  for  the  passage  of  boats,  but  the  majority  of  the  j 
Court  below  thought  that  the  prayer  of  the  bill  moflt  be  j 
read  in  connection  with  the  facts  stated,  and  that  such  a 
claim  was  unreasonable.     Secondly,  the  refilling  the  pert 
of  the  canal  between  the  seventh  and  sixth  locks,  after  the 
water  was  taken  out  for  the  purpose  of  raising  the  sunta 
boats,  was  also  a  ^^  maintaining  the  navigation."    If  the 
boats   had   not  been  raised,  the   navigation  of  the  livC' 
would  have  been  impeded.     The  intention  of  the  pirti* 
was,  that  whenever  the  mill-owners  were  deprived  of  tli 
water,  the  rent  should  be  paid.     [WiHiams,  3. — Sopp* 
the  water  was  lost  through  the  negligence  of  the  defimto* 
servants  in  leaving  open  the  sluices  ?]     In  that  case  the 
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defeodBDla  woald  be  luble  to  an  actioo,  but  not  to  the  1851 

ROI,    The  meaning  of  the  indenture  is,  that  the  defendants  t^I^ 

dull  not  take  the  water  at  all  otherwise  than  for  the  ordi-  ■*• 
Du;  pnrpotes  t^  navigation,  except  on  payment  of  the  rent 


Lsih,  tot  the  defeodantfl. — The  plaintiflB  put  a  stnuned 
raulmcdoa  oa  the  deed.  At  the  time  it  was  made,  the 
pirties  never  contemplated  that  the  defendants  should  be 
Kible  to  pay  rent  under  drcumstances  like  these.  The 
coDUst  was  whether  the  defendants  should  be  allowed  to 
bring  boats  up  the  canal  before  boats  came  down,  and  that 
lis  the  whole  matter  br  which  the  parties  intended  to 
provide.  Thoe  was  no  dilute  about  the  right  of  the 
Company  to  t^e  the  water,  in  order  to  refill  a  part  of  the 
•uul  when  emptied  for  the  purpose  of  repairs.  [Creu- 
wiS,  J. — After  the  (Janse  empowering  the  Company  to 
like  as  mudi  water  as  necesaary,  on  payment  of  the  renl^ 
uroeB  the  pfOTiBo  that  they  laay  once  a  year  let  oat  the 
vuec  for  the  purpose  of  eleaneing  the  catial,  withont  pay- 
SMBt  of  rent,  if  Oae  time  occupied  in  refilling  it  does  not 
noeed  seventy-two  successive  houra ;  therefore,  by  implico- 
Hdq,  if  they  exceed  that  period  the  Company  tnust  pay, 
«mi  though  they  take  the  water  for  repairs:  that  shews 
ibit  those  occasions  would  have  been  within  the  clause 
4ieept  for  the  proviso.]  The  Act  enables  the  Company 
Is  repair,  making  compensation  to  the  mill-owners  for 
4bd^  thereby  done ;  and  it  can  scarcely  be  supposed 
*  4al  the  Company  would  have  bound  themselves  to  pay 
Xnt,  when  they  m^bt  do  the  repairs  without  any  damage 
a  the  mill-owners,  as,  for  instanee,  in  the  ni^t  time. 
r(CWm</j7f,  J.— It  is  difficult  to  understand  how  a  general 
^  *^  to  repair  cao  be  presumed  when  there  is  this  proviso.] 
The  leittng  in  the  water  after  it  has  been  emptied  for  the 
purpose  of  repairs  is  not  a  "  maintaining  the  navigation  '> 


Cam* 
Navioa! 
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1857.       in  it8  ordinary  sense,  and  a  constructiTe  liability  cannot  b 
j^^^^j,    imposed  by  reason  of  the  proviso.    At  all  eTenti^  tb 
proviso  does  not  apply  to  the-  two  occasions  on  whidi  di 


9. 

Proprietors 


or  TBB       boats  were  sunk.     The  boats  had  passed  into  the  sefcnl 

Swansea       ,     i  ,    ,  . 

Canal  lock,  and  the  waste  of  water  was  occasioned  by  the  acta 
passage  of  the  boats  through  that  lock,  for,  in  ordertoeflb 
that,  it  was  necessary  to  empty  and  refill  that  part  of  tl 
canaL 

Fhipson  replied. 

Cutm  ado*  vaft 

CocKBUSN,  C.  J.,  now  said. — ^In  this  case  we  are  il 

opinion  that  the  judgment  of  the  Court  of  Exchequer  mil 

be  reversed  so  &r  as  relates  to  the  10/L  claimed  with  refemei 

to  the  repairs  of  the  sixth  lock,  and  upheld  so  fiur  as  rdia 

to  the  two  sums  of  10/L  claimed  in  respect  of  the  «M 

for  refilling  of  seventh   lock,  after  the  boat  which  biJ 

sunk  in  it  was  raised.     The  question  arises  upon  the  oofr 

struction  of  an  indenture  made  between  the  plaintifi  m1 

the  proprietors  of  the  Swansea  Canal  Navigation,  vid 

reference  to  the  water  in  the  river  Tawe.     The  canal  bil 

been  constructed  under  the  authority  of  an  act  of  ptAi' 

ment,  which  required  a  weir  to  be  made  above  the  sevesA 

lock,  for  the  benefit  of  the  plaintifis,  who  were  miO-owiNB 

on  the  adjoining  stream.     Disputes  having  arisen,  in  Ai 

year  1844,  as  to  the  right  of  the  proprietors  of  the  naqp 

tion  to  take  the  water  for  the  purpose  of  maintaining  Ai 

navigation  below  the  seventh  lock,  whereby  the  pbintil 

were  deprived  of  the  benefit  of  the  water  which  noM 

otherwise  have  been  forced  by  the  weir  into  the  stictf 

which  they  claimed ;  an  agreement  was  entered  into  betvMi 

the  parties  by  an  indenture  of  the  1st  July,  1845,  wbenb) 

it  was  agreed  that  the  Company  should  be  at  libeftjflQ 

opening  the  sluices  of  the  seventh  lock,  at  other  timet  Atf 

when  boats,  barges  and  other  vessek  navigating  the  ttd 
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loold  be  passing,  or  aboat  to  pass  through,  the  seventh       1857. 
A,  to  take  and  use  the  water  **far  the  purpose  of  maintain^    l^^,^|^ 
f  the  namgatien  of  the  canal  below  the  seventh  lock  ;"  upon  ^      ^' 

^  •'  'I-  PROPRIETOES 

yment  of  a  weekly  rent  of  lOi  for  each  and  every  week,       or  the 

every  part  of  a  week  in  which  the  water  in  the  canal,       Canal 

K>Te  the  seventh  lock  should  be  taken  for  the  purposes 

od  in  the  manner  thereinbefore  mentioned :  with  a  provi- 

ion,  however,   that  it  '' should   be   lawful  for  the  said 

Company  of  proprietors,  once  in   every  year  to  let  out 

die  water  from  the  said  canal,  for  the  purpose  of  emptyings 

deaning  and  repairing  the  whole  or  any  part  thereo£;  and 

iIbo  to  refill  and  make  navigable  the  said  canaP  for  the 

Ane  of  seventy-two  successive  hours  without  the  payment 

tf  tins  rent     Upon  three  several  occasions  the  Company 

knl  the  water,  which  gave  rise  to  the  questions  before  us. 

Twice  they  took  the  water  for  the  purpose  of  refilling  the 

9tmkih  lock,  having  previously  emptied  it  in  order  to  raise 

ft  boat  which  had  sunk  in  its  passage  through  the  lock. 

Upoo  the  third  occasion  they  emptied  and  refilled  the  pond 

rf  Ae  canal  between  the  sixth  and  seventh  lock  in  order  to 

vqpKT  the  sixth  lock.     It  appears  to  us,  that  the  two  occa- 

MMwhen  the  water  was  emptied  from  the  seventh  lock 

fivtbe  purpose  of  raising  the  boats  sunk  in  it,  and  the  lock 

ivflled  in  order  to  float  the  boats  out  of  it,  do  not  come 

vUun  the    terms    of   this    indenture   as   to  taking    the 

mer  ^'at  other  times  than  when  boats,  barges  or  other 

tBBek  navigating  the  said  canal  shall  be  passing  or  about  to 

plB  through  the  said  lock.^     We  think  that  although  the 

Wer  was  in  the  first  instance  emptied  out  of  the  lock 

itt  Older  to  raise  the  boats;   when  the  water  was  again 

fined  into  the  lock  (which  is  the  matter  upon  which  the 

pittDtiff*s  claim  arises),  it  was  not  ''at  other  times  than  when 

Ivenel  was  passing  or  about  to  pass  through  the  lock,"  it 

sing  done  ibr  the  purpose  of  floating  the  boats  out  of  the 

cky  and  it  waa  what  the  Company  had  a  right  to  do 
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1857.        without  brining  themselyes  within  the  liability  of  payiog 

Llewellth    ^^^  ^"^  ^^  ^^'*    ^"^  ^  regarda  the  third  claim,  whiA  ii  in 

»•  respect  of  emptyimr  the  water  out  of  the  seventh  lock  k 

Of  THE       order  to  refill  the  sixth  lock,  the  sixth  lock  haying  beea 

Swansea  ,  i  •  i.  l 

Cahal  previously  emptied  for  the  purpose  of  repairs,  we  think  toit 
this  must  be  considered  as  done  for  the  maintenance  of  tk 
navigation,  and  it  therefore  does  come  within  the  pran- 
sion  of  the  indenture,  and  consequently  the  Company  m 
bound  to  pay  the  rent  of  lOL  Upon  these  grounds  «e 
think  the  judgment  of  the  Court  of  Exchequer  is  to  be 
upheld  with  reference  to  that  rent  of  lOL,  but  not « to 
the  others. 

CoLEBiDOE,  J. — I  am  of  the  same  opinion.    It  ssenstD 
me  that  two  things  must  concur  to  bring  this  case  witUa 
the  clause  entitling  the  mill-owners  to  the  payment  of  tk 
rent ;  one  is  the  purpose  for  which  the  water  is  withdnm 
viz.,   for   maintidning  the  navigation  of  the  canal;  Ae 
other  has  reference  to  the  time   at   which   it  is  d(M 
that  is,  at  other  times  than  when  boats,  bargei^  or  vOKb 
navigating  the  canal  are  pasung  or  about  to  pass  throoi^ 
the  lock.     That  being  so,  it  is  dear,  on  inlying  it  Ii 
these  three  cases,  that  two  are  of  the  same  deacriptioii,  9ti 
the  other  is  a  different  one.     First,  with   regard  to  As 
sunken  boats :  it  may  well  have  been  contended  thit  As 
water  was  taken  for  the  purpose  of  maintuning  the  nif^ 
tion,  but  it  wlis  not  taken  at  other  times  than  when  a  M 
was  passing  or  about  to  pass  through  the  lock,  becanie  As 
boat  was  in  the  lock  and  it  was  filled  for  the  poipoiiA 
passing  the  boat  through  the  lock ;  therefore  in  that  mpd 
the  two  requisites  do  not  concur.     But  with  regard  Id  Ae 
other  occasion,  namely,  the  repairs,  it  seems  to  me  tfait  Ae 
water  was  taken  both  at  other  times  than  when  boats  or 
barges  navigating  the  canal  were  passing  throu^  the  lock; 
and  it  was  not,  property  ^leaking,  **  for  the  puvpose  of 
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mamtaioiDg  the  navigatica  of  the  canal  below  the  seventh         1^57. 
lock.'*  ' — ' — ' 

V. 
....        PnOPBIBTOBi 

WiLUAMBy  J.«— I  am  of  the  same  opinion.    I  will  onlj       of  thb 
add  a  word  as  to  one  of  the  grounds  on  which  this  Court       Camal 
has  oome  to  the  conclusion  that  the  decision  of  the  Court 
9t  Exchequer  is  erroneous.     The  question  turns  upon  the 
words  in  the  indenture,  **  for  the  purpose  of  maintaining 
die  nafigation  of  the  said  canal  below  the  seventh  lock/* 
NoW|  inasmuch  as  the  water  was  to  be  withdrawn  mainly 
bf  the  purpose  of  making  the  canal  below  the  seventh  lock 
in  a  navigable  condition,  it  is  obvious  that   the  words 
emplojed  are  capable  of  including  one  of  the  cases  under 
comideration.    And  the  question  is  whetber,  being  capable 
of  being  applied  to  that  case,  it  ought  not  to  be  so  applied. 
Pottiblj  the  parties  may  have  intended  that  the  words 
4>ould  not  be  applied  to  any  case  where  there  was  any 
fUtttion  as  to  the  right  of  the  Company  to  take  the  water, 
Ixtt  I  think  all  doubt  on  that  subject  is  removed  by  con- 
flidenog  the  terms  of  the  proviso,  by  which,  as  it  seems  to 
^1  they  are  liable  to  pay  upon  the  occasion  of  the  annual 
"ttiDg  out  of  water  for  the  purpose  of  repairing  the  canal, 
*ocn  the  refilling  exceeds  the  period  of  seventy'-two  sue- 
^^?e  hours.     That  proviso  seems  to  me  to  assume  that 
^  emptying  the  canal  for  the  purpose  of  repairs  and 
v^Qg  it  is  a  taking  of  the  water  *^for  the  purpose  of 
VUiotdning  the  navigation  of  the  canal." 

CioiiPTON,  J. — I  am  of  the  same  opinion.  I  say  nothing 
u  to  that  part  of  the  case  upon  which  wc  reverse  the 
judgment  of  the  Court  below,  because  I  agree  with  the 
reasons  which  have  been  given.  As  to  the  other  parts  of 
the  case,  I  will  only  make  one  remark  with  reference  to 
what  my  brother  Coleridge  has  said ;  I  am  not  satisfied,  as 
to  either  of  the  two  requisites,  that  this  case  is  within  the 


of  the  csoaL  With  r^;atd  to  the  sunken  1 
DO  meaoB  u  satisfied  that  the  porpose  and 
the  parties  was  to  maintaiti  the  oaTigatii 
seventh  lock :  on  the  contraiy,  I  am  inclined 
the  purpose  was  to  raise  the  sunken  boats  axii 
through  the  seventh  lock,  not  "  to  muntatn  i 
below  it.  By  "maintaining  the  navigatit 
seventh  lock"  I  understand,  filling  it  with  wat 
water  enough  in  it  to  enable  boats  to  pass 
also  agree  with  my  brother  Cokriifye  on  the 
the  case  is  not  within  the  agreement,  beca 
was  not  taken  at  other  times  than  when  hot 
ing  through  the  canal.  These  boats  were  in 
may  fairly  be  taken  to  have  been  in  the  court 
Judgment  accc 

(a)  Jndgraent  of  noZb  promqai  had  been  entered 
of  Ezcheqoer  in  the  nantl  form,  in  pnrtntnoe  of  the 
effect  in  the  Bpecial  caw  (lea  1  H.  &  N.  p.  S50.)  ] 
Juiuar;  IS,  PUfum  applied  &r  a  rule  to  amend  tb 
b;  striking  out  the  words  "  wherefore  the  pUintidb  ai 
not  Airther  proeecute  thnr  snit  againit  the  defends 
the  prenuMB,"  on  the  ground  that  it  might  be  oontc 
could  not  be  brou^t  on  aaoQeproMfn,  andreferrei 
Mtf*  and  Conor  v.  Beid.f  IWatttm,  B.— Bj  the  S> 
Common  Law  Prooednre  Act,  18M,  error  ia  to  be  h 
judgment  upon  the  ipecial  case.  Here  npon  the  i 
Conrt  has  awarded  a  jndsinent  of  «ofi«  prouqai.     If 


I 
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1867. 


IN  THE  EXCHEQUER  CHAMBER. 
{Error  from  the  Court  of  Exchequer,) 


Mabia  Oldebshaw  and  Robebt  Mushet,  Executrix  and  June  22  &  23. 
Executor  of  Robebt  Oldebshaw  v.  William  Thomas 


El 


RROR  on  the  judgment  of  the  Court  of  Exchequer  In  Aagost 
on  a  special  case.     The  case  and  judgment  of  the  Court  defendant 
below,  are  reported,  ante^  p.  399.  stye  the'fol- 

lowing  guaran- 
tee to  O **  I 

Montague  Smith  (with  whom  was  fF.  M.  Cooke)  argued  J^  *^Y®  J*^ 
fcr  the  plaintifis.     This  guarantee  is  founded,  not  only  ^^  f •  F-  K. 

,  ,  »  ./   stand  consider- 

opoQ  the  consideration  of  forbearance,  but  also  upon  the  «%  indebted 

-^  to  you  for 

tutore  advances  which  the  parties  contemplated.    The  word  professional 
"therefore,*' incorporates  the  former  part  of  the  sentence  cash  advanced 
^  which  it  is  found,  and  shews  what  was  the  motive  or  that  it  is  not  in 

their  power  to 

f^7^  it. present,  and  as  in  all  probability  they  will  become  further  indebted  to  you,  though  I 

l^y  ttieans  intended  that  thu  letter  shall  create  or  imply  any  oblis^ion  on  your  part  to  increase 

*y  claim  against  them,  I  am  willing  to  bear  you  harmless  agamst  any  loss  arising  out  of  the 

2"^/^  fotore  transactions  between  you  and  my  said  uncles  to  a  certain  extent ;  and,  therefore, 

^^^l^adenitkm  of  your  forbearing  to  press  tbem  for  the  immediate  payment  of  the  debt 

fy  ^l^.to  you,  I  hereby  engage  and  agree  to  guarantee  yon  the  payment  of  an^  sum  they 

jry  ^^  indrated  to  you  upon  Uie  balance  of  accounts  at  any  time  during  the  next  six  years  to 

y^^ent  of  lOOOL  whenever  called  upon  by  you  to'  pay  the  same,  and  after  twelve  months 

^^*^^>i  notice.**    At  the  date  of  the  guarantee  J.  and  J.  F.  K.  were  indebted  to  O.  in  the 

fJI"!  ^^  513/.    Subsequently  O.  advanced  large  sums  of  money  to  J.  and  J.  F.  K.,  and  dealings 

y^^tt  till  January  1849,  when  the  debt  due  from  them  to  O.  amounted  to  2184/ — Held,  by  the 

^^"^  of  Exdie<juer  Chamber  (reversing  the  judgment  of  the  Court  of  Exchec^uer^,  that  the 

HJ^'^tee  was  founded  on  a  sufficient  consideration,  and  that  further  advances  havmg  been  made 

^^^me  given,  it  bound  the  defendant. 

jTT^  Oioriam  (dissentiente  Crompton,  J.),  the  consideration  for  the  promise  to  guarantee  was 

^*2<teping  the  account  open  and  making  further  advances.     Per  CnmpUm,  J.,  that  the  con- 

"'^^^tion  expressed  being  the  forbearing  to  press  for  immediate  payment,  no  other  consideration 

^^  be  implied.     Per  Curiam,  that  an  agreement  to  forbear  tor  a  reasonable  time  is  a  good 

*^^*iilCTation  to  support  a  promise  to  guarantee  a  debt  due  from  a  third  person. 
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consideration  which  influenced  the  mind  of  the  guanmtor. 
On  the  other  point,  in  addition  to  the  authoriues  lefened 
to  in  the  Court  below,  he  cited  Kennaway  v.  TVefeanm  (aj^ 
Caballero  v.  Slater  (b)^  Chapman  ▼.  Suttoii  (c)»  Johnm  ?. 
Whitchcott  (rf). 

Petersdorff  (with  whom  was  J.  P.  Norman)  for  the 
defendant.  The  consideration  agreed  for  is  the  forbearaDoe 
to  press  for  immediate  payment :  the  future  adyanoes  se 
no  part  of  the  consideration.  There  is  but  one  pio- 
mise,  and  that  attached  before  any  further  advances  wen 
made ;  it  is  absolute  and  not  conditional  upon  the  makiDg 
of  such  advances.  On  the  other  point,  in  addition  to  tbe 
cases  referred  to  in  the  Court  below,  be  cited  PkiMp  y< 
Sackford  (c),  Tolhurst  v.  Briddnden  (/),  Deacon  ▼.  GWJ- 
ley  (y),  Edwards  t.  Baugh  (Ji),  WUkvuon  v.  ByerM  (t). 

CocRBUBN,  C.  J.,  now  sud. — I  am  of  opinion  that  tbe 
judgment  of  the  Court  below  must  be  reyersed.  Tbe 
question  arises  on  a  contract  of  guarantee.  (His  L(»rdibip 
read  the  defendant's  letter).  It  was  contended  in  the  Coort 
below  and  before  us,  that  looking  at  the  language  of  tUi 
document,  it  must  be  taken  that  the  contract  was  based 
entirely  on  the  consideration  that  Oldershaw  would  forbear 
to  press  for  the  immediate  payment  of  the  debt  due  Co  Ub 
at  the  time  this  letter  was  written ;  and  it  was  said  tbit 
the  consideration  was  insufficient,  an  agreement  to  forbear 
to  press  for  immediate  payment  being  too  vague  to  conrii* 
tute  the  consideration  for  a  promise ;  and  several  aathorittf 


(a)  5  M.  &  W.  498.  (/)  Cro.  Jac.  250. 

(h)  14  C.  B.  300.  (y)  15  C.  r.  295. 

(c)  2  C.  B.  634.  (A)  1 1  M.  &  W.  641. 

Id)  1  Roll.  Abr.  24.  (i)  1  A.  &  £.  106. 
(e)  Cro.  Eliz.  455. 
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rere  cited  in  support  of  that  position,  and  particularly  the        1357^ 

Me  of  SemfUe  v.  Pink  (a\     We  think,  however,  that  this      "" — ""^"^ 

is  not  the  true  construction  of  the  contract    I  agree  with  «• 

what  was  said  by  the  Lord  Chief  Baron  in  the  Court  below, 

that  we  must  not  construe  this  document  with  the  strictness 

with  which  we  should  construe  a  pleading,  but  must  look 

to  the  whole  of  the  instrument  in  order  to  see  what  was 

the  real  meaning  of  the  parties.     Thus,  though  the  words 

of  promise  on  the  part  of  the  defendant  follow  immediately 

tfter  the  words  *^  in  conaderation  of  your  forbearing  to 

ptcas  them  for  the  immediate  payment  of  the  debt  now 

doe,"  we  need  not  construe  the  words  as  we  should  the 

Matement  of  a  contract  in  a  declaration.     It  stands  thus, 

the  defendant  says,  John  and  Joseph  Francis  King,  being 

indebted  to  you  for  professional  business,  and  cash  lent  and 

•dvanoea^  and  you  having  the  right  to  close  the  account 

ud  insist  on  immediate  payment,  if,  instead  of  doing  so, 

JOQ  will  leave  the  account  open,  and  make  further  advances, 

ilthough  I  do  not  ask  you  to  bind  yourself  to  do  so,  still, 

if  you  do  so,  I  will  be  responsible  to  you  to  the  extent 

of  1000^     The  consideration  b  not  simply  the  forbearing  to 

peas  for  immediate  payment,  but  also  the  future  advances, 

which,  though  not  stipulated  for,  were  contemplated  by 

the  parties.     But  supposing  that  the  sole  consideration  was 

the  forbearing  to  press  for  immediate  payment,  I  should 

iK>t  be  prepared  to  assent  to  the  doctrine  laid  down  in 

Sempk  V.  Pink  (a).     These  are  authorities  for  saying  that 

iQ  agreement  to  forbear  for  a  short  time,  or  a  little  time,  is 

too  indefinite  to  constitute  a  consideration  for  a  contract ; 

Imt  I  am  not  at  all  prepared  to  assent  to  the  proposition 

bsLt  an  agreement  to  forbear  for  a  reasonable  time  would 

ot  be  sufiicient     I  see  no  reason  why  the  question  as  to 

(a)  1  E^zh.  74. 
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what  is  a  reasonable  time  should  not  be  considered  and 
determined  with  reference  to  the  dicumstanoes  of  the  cm 
by  a  juiy.  As,  boweyer,  in  the  view  I  take  of  this  ctte»tbe 
contract  discloees  a  suflBcient  consideradon  independentlj 
of  such  forbearance,  it  b  not  necesBazy  to  go  the  length 
of  overroling  Semple  v.  Pink  (a). 

Erle,  J. — I  concar  in  the  opinion  expressed  by  the  \ai 
Chief  Baron  in  the  Coart  below,  and  the  Lord  CUef 
Justice  in  this  Court,  and  therefore  I  think  that  the  judg- 
ment of  the   majority  of  the  Court  below  ought  to  be 
reversed.     The  first  question  is  upon  the  constructioo  of 
the  document,  whether  it  b  a  contract  in  considentioiiflf 
time  being  given  by  the  creditor  to  the  debtor,  or  aeon- 
tract  in  consideration  of  time  being  so  given,  and  furiw 
advances  to  be  made  ?    Looking  at  the  whole  letter,  ad 
the  circumstances  under  which  it  was  written,  and  con- 
sidering the  importance  of  further  advances,  I  come  to  die 
conclusion,  that  the  consideration  contemplated  was^  dMA 
further  advance  should  be  made,  and  time  given  by  the 
creditor  before  he  would  press  for  the  payment  of  the 
existing  debt     Though  the  contract  did    not   bind  the 
creditor  to  make  fiirther  advances,  or  to  give  time  onleM 
he  chose  to  do  so,  it  is  clear  that   if  he  did   make  the 
advances  and  did  give  time,  that  which  was  contingent  St 
the  time  when   the   instrument  was  written   became  IB 
absolute  and   binding   contract      I  am  also  of  ojwiioi^ 
that  although  the  amount  of  further  advances,  and  of 
the   time   to  be  given   b    not   defined,  still,  if  time  ■ 
given    and    advances  are    made,   it  b   enough.      Theie 
undefined  terms  ought  to  receive  a  construction  in  refer- 
ence to  the  facts  given  in  evidence  **  ut  res  magu  nktt 

(a)  1  Ezch.  74. 
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mm  pereat"  If  the  gaaraDtor  has  had  the  advantage 
i  baigaioed  for,  we  must  hold  him  to  his  promise, 
hat  suffices  for  the  jadgment  of  reversal  in  the  present 
ise.  I  concur  with  the  Lord  Chief  Justice  with  respect 
)  the  case  of  Semple  v.  Pink  (a).  I  do  not  assent  to  the 
octrine  that  a  guarantee  in  consideration  of  an  agreement 
)  give  time  is  void  unless  the  time  to  be  given  is  defined 
n  the  contract.  But  it  is  not  necessary  to  decide  that 
loint 

WniTJAMB,  J. — I  am  of  the  same  opinion.  I  think  that 
he  case  involves  no  question  of  law  at  all.  It  merely 
nm  on  the  construction  of  the  guarantee.  In  my  opinion, 
lie  tnie  meaning  of  the  instrument  is,  that  the  defendant 
soDtFBcted  with  Oldershaw  that  if,  without  pressing  for 
■unediate  payment,  he  would  continue  his  transactions 
■untemiptedly  with  the  defendant's  uncle,  that  the  defend* 
int  would  guarantee  the  payment  of  the  balance  of  their 
tooouit  at  any  time  within  six  years,  to  the  extent  of  1000/. 
^  that  was  the  true  construction  of  the  agreement,  then 
m  liolding  it  valid  is  in  accordance  vrith  all  the  authorities 
>ted  in  the  argument 

CioiiPTON,  J. — ^I  do  not  disagree  with  the  result  of  the 
i^%nients  which  have  been  delivered,  but  I  am  bound  to 
y  that  I  differ  from  the  rest  of  the  Court  as  to  the  con- 
tKtion  of  this  contract.  I  think  the  view  taken  of  the 
Waning  of  the  parties  by  my  brother  Bramtoell  in  his 
igment  is  the  correct  one.  I  agree  that  we  must  see 
UU  is  the  promise  and  what  is  the  consideration  upon 
Uch  it  is  founded,  and  that  to  ascertain  this,  we  may  look 

all  the  facts  of  the  case.     And  I  quite  agree  with  the 

(a)  1  Excb.  74. 


Kino. 
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1857.        doctrine  established  in  the  case  ofJohnUan  v.  2VScMb(i), 
^'-'^^'^      that  where  there  is  a  oonsideratioOy  that  is  soflScient  to 

OlDEKSHAW  ,  -11 

V.  support  a  promise  to  guarantee  either  past  or  fotiire  deni. 

My  brother  Mauk  puts  the  case  on  the  true  ground,  m, 
that  the  substance  of  such  a  contract  as  the  present,  jb,  dit 
in  consideration  that  the  plaintifls  will  do  somedung  ■ 
future,  the  defendants  promise,  in  like  manner,  to  do  flon^ 
thing  in  future.     Here,  supposing  that  the  connderatioii  k 
good,  it  is  clear  it  would  support  a  promise  to  psj  th 
balance,  whether  arising  fix)m  new  or  old  debts.    Hm 
what  is  the  consideration  ?    The  answer  to  that  qoodoi 
does  not  depend  on  any  technical  rule,  but  on  a  coDdd«p 
tion  of  the  whole  document  as  a  mercantile  instroiMii^ 
treating  that  which  the  parties  have  expressed  in  wodia 
that  which  they  really  intended  to  express.     I  think  di 
meaning  is, — if  you  forbear  to  press  for  the  immediate  fif 
ment  of  the  old  debt,  I  will  agree  to  guarantee  the  hillb 
whether  it  remain  the  same  or  whether  it  is  added  la 
There  are  not  two  promises.     It  is  one  promise  to  pfff  ^ 
balance,  whether  arising  from  fresh  dealings  or  fnm  Ai 
former  dealings.    It  is  said  to  be  part  of  the  undentttdaf 
that  there  should  be  fresh  dealings;  but  I  think  that  is aH 
so,  and  that  the  parties  meant  the  promise  to  apply,  whsdifl 
there  were  fresh  dealings  or  not.     To  construe  die  doe* 
ment  otherwise  seems  to  me  to  be  putting  a  meaning  opH 
it  different  frt)m  that  which  the  parties  intended.    OUti 
shaw  is  not  to  engage  himself  to  make  further  advuM 
and  it  is  clear  to  my  mind  that  the  defendant  engaged  I 
pay,  if  Oldershaw  gave  time:  and,  on  the  other  hand^l 
Oldershaw  did  not  give  time,  that  no  acticxi  could  htl 
been  maintained  on  this  guarantee,  notwithstanding  di 
he  made  fresh  advances.     Therefore,  it  seems  to  me  Ai 

(a)  1  C.  B.261. 
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)  parties  did  not  intend  it  to  be,  and  we  should  be 
ering  the  contract  if  we  make  it  a  part  of  the  con- 
leration  for  the  promise  that  there  should  be  any  fresh 
lalings.  The  consideration  was  that  Oldershaw  should 
>t  press  fi>r  immediate  payment,  and  I  think  that  the 
▼ing  a  reasonable  time  is  a  suflScient  consideration. 
I  the  old  authorities  mentioned  in  Comyn^  it  is  said  to 
)  snflScient  if  there  is  an  agreement  for  forbearance  for  a 
sGnite  portion  of  time,  or  for  a  reasonable  time ;  and  in 
hffie  V.  Wilson  (a)  Lord  Tenterden  rests  his  judgment  on 
le  ground  that  it  must  be  taken  that  the  plaintiff  had 
upended  proceedings  for  ^  a  definite  or  reasonable  time.** 
do  not  see  any  great  difficulty  in  saying  that  what  is  a  rea- 
mble  time  may  be  determined  at  Nisi  Prius.  It  may  be 
ficttlt  to  say  what  a  reasonable  time  is;  but  the  difficulty 
act  greater  than  in  many  other  cases  where  there  is  a 
miUBe  to  do  a  thing  in  a  reasonable  time.  And  the  only 
ilinct  authority  against  that  is  the  case  of  Semple  v. 
hk  {by  The  Court,  however,  in  that  case  had  really  to 
cide  whether  there  was  a  variance  between  the  guarantee 
Ofed  and  that  set  out  in  the  declaration.  If  I  had  to 
dde  that  case  now,  I  should  be  inclined  to  say  that  a 
wmable  time  might  be  implied,  because  no  time  was 
BDtioQed  in  the  contract     That  was  the  point  before  the 
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WiLLES,  J. — I  am  of  the  same  opinion.  Assuming  that 
t  am  only  to  look  to  the  words  of  the  document  and 
ne  what  is  there  stated  as  the  consideration  for  the  con- 
ct  without  regard  to  the  previous  recital;  the  consi- 
nation  would  appear  to  be  "  forbearing  to  press  for  the 
mediate  payment  of  the  debt  due.'*    There  are  many 

(fl)  7  B.  &  C.  423.  (b)  1  Exch.  74. 


J 


524 


EXCHBaUBR  RBPORT8. 

authorities  which  shew  that  in  cases  like  the  present  Ac 
word  ^immediate"  may  be  constraed  to  mean  widuni 
reasonable  time  to  do  the  act  in  question  (a).    AccodGnglji 
I  think,  that  forbearing  to  press  for  immediate  pajmeot 
means  forbearance  for  a  reasonable  time.     Then  it  is  said 
that  that  is  not  a  sufficient  consideration,  because  of  the    . 
indefiniteness  of  the  word  ^treasonable;**  and  bectose  it    1 
might  be  competent  to  the  person  who  enters  into  a  contndi    ! 
engaging  to  forbear  for  a  reasonable  time,  to  sue  the  Deit 
instant,  or  within  a  yeiy  short  time.    Looking  for  a  momeot 
to  the  mode  in  which  the  question  of  reasonable  or  onret* 
sonable  time  would  be  determined,  the  difficulty  vsnisha 
The  question  whether  the  creditor  had  forborne  for  i 
reasonable  time  or  not  would  be  determined  by  the  juij* 
Now,  suppose  the  consideration  expressed  had  been  fiv- 
bearing  for  such  a  time  as  a  jury  who  might  try  the  qoestioB 
should  consider  reasonable,  there  can  be  no  doubt  bat  tbil 
it  would  be  a  perfectly  good  contract,  and  for  a  good  cons- 
deration.     That  is  what  is  tacitly  expressed  in  this  instro- 
ment     There  are  many  cases  in  which  the  reasonablencfli    ' 
of  the  time  in  which  to  do  a  thing,  not  being  fixed  by  legal 
decisions,  as  in  the  case  of  the  dishonor  of  a  bill  of  exchange, 
it  is  left  to  the  jury  as  a  question  of  fact  with  reference  to 
the  circumstances  of  the  particular  case.     I  do  not  see  on 
what  principle  an  agreement  to  forbear  for  a  time  stipulated 
for  by  the  parties  should  not  constitute  a  good  consideration. 
There  are  authorities  to  that  effect:  Com.  Dig,,  Action 
on    the   Case   on    Assumpsit  (B.)  (B.  1.).      In  Payne  v. 
Wilson  {b),  Lord  Tenterden  seems  to  treat  it  as  clear,  that 
the  forbearance  for  a  reasonable  time  would  be  a  sufficient 

(a)  See  Thompson  v.  Gibson,  8      Judge  referred  also  to  Regimi  v. 
M.  &  W.  281  ;  Page  v.  Pearce,      Brownlow,  11  A.  &  E.  119. 
8  M.  &  W.  677.    The  learned  (b)  7  B.  &  C.  423. 
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oration*  No  doubt  there  are  authorities  on  the  other 
ut  if  we  are  to  choose  between  authorities,  one  class 
ch  tends  to  defeat,  and  the  other  class  to  uphold  the 
on  of  the  parties,  I  should  have  no  difficulty  in 
ig  to  the  latter  class.  The  construction  put  upon 
istrument  by  my  brother  Cromptan  was  that  which 
ggested  itself  to  my  mind ;  but  I  think  that  it  is  not 
that  the  parties,  in  the  relation  in  which  they  stood 
I  other  at  the  time  the  guarantee  was  given,  looked 
earance  alone  as  the  consideration.  There  is  a  recital 
shews  that  it  was  expected  that  the  dealings  would 
De  between  Oldershaw  and  J.  and  J.  F.  King.  I  find 
subsequent  part  of  the  instrument,  that  it  was  sup- 
that  they  might  continue  during  six  years ;  and  then 
8  the  suggestion  that  ^'  in  all  probability  they  will  be- 
(till  more  indebted,"  evidently  expressing  a  desire  that 
nances  should  be  continued,  not  binding  the  creditor  to 
advances,  but  to  induce  him  to  make  them.  Probably, 
are,  the  most  just  construction  of  the  instrument  is 
hich  has  been  put  upon  it  by  my  Lord  Chief  Justice 
ly  brothers  Erie  and  Williams.  But  in  either  view  of 
86  the  plaintiffs  are  entitled  to  recover,  and  the  judg- 
of  the  Court  below  ought  to  be  reversed  and  judgment 
for  the  plaintifis,  both  as  to  past  and  future  advances. 

Judgment  reversed. 
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MEMORANDUM. 

In  ihe  present  Vacation  The  Honorable  Edmund  /%^ 
Charles  Wordswortli^  John  Locke,  and  Albm  Madm 
Skinner^  of  the  Inner  Temple,  J.  fF.  Huddkston,  and  A^ 
bert  Lush,  of  Gray*s  Inn,  J.  Monk,  of  the  Middle  Temple) 
WiJUam  Forsyth,  of  the  Inner  Temple,  and  Henry  Manid),  i 
of  Gray's  Inn,  Esquires,  Barristers-at-Iaw,  were  appointed 
her  Majesty's  Counsel;  and  GiUery  PigM^  Serjeant-at4if| 
received  a  patent  of  precedence  to  rank  next  after  •Ml 
Locke,  Esquire. 
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1867. 
Evans  and  Another  v.  Wriqht.  Nov.  3. 

3£  first  count  of  the  declaration  was  in  trover  for  goods  Where  goods 

chattels.     The  second  count  was  for  money  had  and  rent  in  arrear 

ived  by  the  defendant  for  the  plaintiffs'  use.  remov^'^to  a 

leas:   to  first  count.  Not  euilty.— To  second  count:  con^«n»en* 

'  D       ./  place  for  sale 

'er  indebted. — Issues  thereon.  "V\  •efficient 

sold  to  satisfy 

^t  the  trial  before  Channett,  B.,  at  the  Middlesex  sittings  the  distress, 

.  ,  ,        the  proper 

B8t  Trinity  Term,  it  appeared  that  one  Davis  being  course » for 
ibted  to  the  plaintiffs  for  money  advanced,  by  indenture  leave  the 
he  12tb  August,  1856,  assigned  to  the  plaintiffs,  as  a  ^ihe^sherfff 
irity,  his  household  furniture.    The  indenture  contained  ^^^"^J^^ 
X>viso  that  if  Davis  paid  to  the  plaintiffs  the  principal  i°  **>®  premises 

*  *  r  r       from  whence 

^ey  and  interest  on  the  12th  August,  1857,  or  at  such  ho  took  them. 

.  ^     ^  ^  D.  assigned 

ler  day  as  the   plaintiffs  should  appoint  for  payment  his  furniture  to 

the  plaintiff  as 
a  security  for 
y  advanced.  The  deed  of  assignment  provided  that  on  default  in  pajrment  of  the  principal 
forest  on  a  day  named,  or  such  earlier  day  as  the  plaintiff  should  appoint  by  notice,  it 
pi  be  lawful  for  the  plaintiff  to  take  possession  of  the  furniture ;  but  that  until  default  D. 
Id  hold  it.  D.  being  indebted  to  his  landlord  for  rent,  the  defendant,  a  broker,  distrained 
^ttnitare.  The  plaintiff  gave  notice  to  D.  to  pay  the  principal  money  and  interest,  and  he 
^vds  gave  notice  to  the  defendant  that  D.  bad  assignea  the  furniture  to  him.  The 
^^aat  on  receiving  this  notice  said  that  he  would  **  take  care  it  was  properly  acted  on.'* 
^oods  were  removed  from'D.*s  house  to  an  auction  room,  and  sufficient  Having  been  sold 
^^y  the  distress,  the  defendant  returned  the  surplus  goods  to  D.  's  house  and  gave  the 
*tiis  money  to  D. —  Held:  First,  that  there  was  no  conversion  of  the  goods  by  the  defendant : 
^^y,  that  the  action  for  money  had  and  received  could  not  be  maintained  for  the  surplus 

•y. 
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payment  Utma  sbould  bold,  make  use  ot  . 
fumiturei  without  auy  manner  of  hindrance 
of  or  b;  the  plaintiff  DaTis  being  indebt 
lord  for  rent,  od  the  24th  February,  1857,  i 
as  the  buliff  of  the  landlord,  diatrained  th 
Davis.  On  the  2nd  March  the  phuntiffi  j 
notice  in  writing  to  pay  the  principal  moot 
"  within  two  days  from  the  date  of  the  doI 
request  of  Davis  the  defendast  remuned  it 
the  goods,  under  the  distress,  until  the  4tti 
that  day  the  pluntiBs  gave  notice  to  the  < 
Davis  bad  assigned  bis  furniture  to  them  by 
of  the  12th  August,  1856.  On  receiving  t 
defendant  said  he  would  "  take  care  it  was 
on."  The  rent  remaining  unpaid,  the  fumitui 
to  an  auction  room,  and  on  the  7tb  March 
for  sale.  The  sale  proceeded  until  sufficient 
pay  the  rent  due  and  expenses,  when  the  bi 
and  the  portion  of  the  furniture  not  sold  w 
Davis,  together  with  17<.  the  balance  of 
Davis  afterwards  sold  the  furniture  and  abacc 
It  was  objected  on  behalf  of  the  defendi 
these  circumstances,  there  was  no  evidence  ( 
of  the  goods  b;  the  defendant,  or  of  money  r 
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Mtmtagtu  Smith  and  Kingdan  now  shewed  caose. — First,        1857. 

by  the  indenture  of  the  12th  August,  1866,  Davis  was  to      *^^^ 

remain  in  possession  of  the  goods  until  de&ult  in  payment  <^* 

Wright* 

of  the  principal  or  interest    That  stipulation  operated  as  a 
redemise  of  the  goods  to  Davis  until  such  default :  Wilkin* 
$on  V.  Hall  (a),  Doe  d.  Lyster  v.  Ooldwin  (&)•     But  there 
has  been  no  defi&ult,  inasmuch  as  the  notice  to  pay  the 
principal  and  interest  was  not  in  conformity  with  the 
requisites  of  the  deed.     The  deed  requires  **  at  least  two 
days^  notice :  that  means  two  days  exclusive  of  the  day  of 
notice :  Regina  v.  7%^  Aberdare  Canal  Company  (c)^  Regina 
T.  The  JusHees  of  Shropshire  (d), — Secondly,  assuming  that 
the  plaintiflb  were  entitled  to  the  goods,  there  has  been  no 
eaaverBion  of  them  by  the  defendant     The  statute,  2  Wnu 
&  M.,  sesB.  1,  c  5,  8.  2,  provides  for  the  disposal  of  the 
overpltis  of  the  sale,  but  the  law  makes  no  provision  with 
respect  to  the  surplus  goods.     Under  those  circumstances 
the  proper  course  was  to  restore  those  goods  to  the  place 
fifom  whence  they  were  taken.     The  defendant  was  not 
boond  to  decide  who  was  entitled  to  them.    The  goods 
continued  in  the  custody  of  the  law  until  the  termination 
of  the  sale.    If  the  plaintifls  had  brought  an  action  on  the 
one  for  irregularity  in  dealing  with  the  distress,  they  must 
have  proved  actual  dami^ :    Badgers  v.   Parker  («),  but 
they  have  sustained  none,  for  when  the  surplus  goods  were 
returned  they  were  in  the  same  situation  as  if  the  goods  had 
never  been  taken.  If  the  defendant's  reply,  on  receiving  the 
notice,  amounts  to  a  promise  to  give  the  goods  to  the 
pfadntifib^  it  was  without  consideration  and  therefore  not 
Innding ;  and  the  mere  fact  that  the  defendant  may  have 
been  influenced  by  an  improper  motive  will  not  render  him 

(a)  d  Bing.  N.  C.  508.  (cQ  8  A.  &  E.  173. 

(ft)  9  Q.  B.  143.  (e)  18  C.  B.  112. 

(e)  U  Q.  B.  854. 

N  N   2 
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1867.        liable:  Healdy.  Carey  (a). — Thirdly,  the  count  tar  moncj 
^^7*"^^       ^^  ^^^  received  cannot  be  supported.     Yates  v.  JEW- 
'-  wood(b)  is  an  express  authority  that  where  a  party  dis- 

training is  not  guilty  of  any  misconduct  with  regard  to  the 
distress,  an  action  for  money  had  and  received  will  not  lie 
for  the  overplus  of  the  sale,  but  the  proper  remedy  is  an 
action  on  the  case,  under  the  statute  2  Wm.  &  M.  sesBi  1| 
c.  5,  s.  2,  for  not  leaving  the  overplus  in  the  hands  of  die 
sheriff. 

Morgan  Uayd^  in  support  of  the  rule. — ^First,  the  nodoe 
was   sufficient.     No    doubt   Davis  could   not  have  been 
compelled  to  pay  until  after  the  expiration  of  two  daySi 
exclusive  of  the  day  of  notice ;   but  five  days  intervened 
between  the  day  of  notice  and  the  sale.     Moreover,  do 
notice  was  necessary.    The  indenture  contains  an  absolate 
assignment  of  the  goods  to  the  plaintiff:  then  there  is  a 
covenant  by  him  that  Davis  may  remun  in  possession  until 
a  certain  event    Wilkinson  v.  Hatt{c)  and  Doe  d.  LysUr  v. 
Goldwin  (d)  have  no  application :  they  were  cases  of  mort- 
gage of  land,  and  the  law  of  real  property  is  based  on 
different  principles  fix)m  that  of  personal  property.    BerideS) 
the  defendant  is  precluded  by  his  own  conduct  finom  ob- 
jecting to  the  notice. — Secondly,  there  was  evidence  of  • 
conversion  of  the  goods  by  the  defendant    The  rule  which 
prevails  as  to  sherifis  does  not  extend  to  landlords:    The 
defendant  was  a  bailee  of  the  goods,  and  when  he  reoeifed 
notice  that  they  belonged  to  the  plaintiff  he  was  bound  to 
re-deliver  them  to  him.    [BramweU^  B. —  Suppose  the  owner 
of  the  goods  lived  at  York.]     He  ought  to  have  an  of^- 
tunity  of  sending  for  them.     A  delivery  to  a  wrong  perBon 
is  a  conversion :  also  a  delivery  to  the  right  person  at  a 

(a)  11  C.  B.  977.  (c)  3  Bing.  N.  C.  508. 

(h)  6  Excb.  805.  (d)  2  Q.  B.  148. 
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wrong  place,  if  by  the  n^Iigence  of  the  bailee  in  so  doing       1857. 

they  become  lost  to  the  owner :    Stephenson  v.  Hart  (a). 

(He  also  referred  to  Story  on  Bailments,  sect  350,  Crouch  v. 

Wright. 
V.  The  Great  Western  Railway  Company  (Jb).) — Thirdly,  the 

count  for  money  had  and  received  may  be  supported.  Yates 

V.  Eastwood  {c)  does  not  conclude  this  case.     The  object  of 

the  2  Wm.  &  M.  sess.  1,  c.  5,  s.  2,  was  to  protect  landlords 

by  enabling  them  to  leave  the  surplus  of  the  distress  with 

the  sheriff,  in  cases  where  it  was  not  known  to  whom  it 

belonged.     That  has  no  application  to  a  case   like  this, 

where  the  party  distraining  has  distinct  notice  from  the 

owner  of  the  goods,  and  agrees  to  hand  over  the  surplus 

to  him. 

Pollock,  C.  B. — The  rule  must  be  discharged  It  was 
granted  on  two  grounds :  first,  that  there  was  evidence  of  a 
conversion;  secondly,  that  there  was  evidence  of  money 
had  and  received.  I  am  of  opinion  that  the  plaintiffs  cannot 
succeed  on  either  ground.  The  expression  of  the  defendant 
on  receiving  the  notice,  **  that  he  would  take  care  that  it 
was  properly  acted  on,"  merely  amounts  to  this :  ^^  I  have 
received  your  notice  and  will  do  what  is  proper  under  the 
circumstances.*'  What  was  proper,  was  to  leave  the  surplus 
money  with  the  sheriff  and  restore  the  goods  to  the  place 
from  whence  they  were  taken.  A  landlord  has  a  right  to 
distrain  for  rent  in  arrear  on  any  goods  found  on  the 
premises,  and  if  upon  the  sale  there  is  a  surplus,  he  may 
well  say  *^  I  will  not  be  embarrassed  or  made  responsible  by 
the  claim  of  any  person,  but  I  will  hand  over  the  surplus 
money  to  the  sheriff  and  send  back  the  goods  to  the  place 
from  whence  I  took  them."  I  think  that  the  direction  of 
the  learned  Judge  was  right,  and  that  there  was  no  evidence 
of  a  conversion  or  of  money  had  and  received. 

(a)  4  Bing.  476.  (6)  Ante,  p.  491. 

(c)  6  Exch.  805. 
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right  to  pcotect  himself  by  banding  oyer  the  surplus  money        1857. 
to  the  sheriff,  and  if  he  had  done  so,  would  an  action  for      ^^-^^v^-^ 

Evans 

money  had  and  receiyed  have  been  maintainable  against  ^  *• 
him?  Certainly  not,  without  notice  to  him  to  pay  it  to  the 
pbuodfib.  Then  does  the  notice  make  any  difference  ?  In 
my  opinion  it  does  not*  He  had  a  right  to  hand  over  the 
money  to  the  sheriff:  be  does  not  do  so,  but  hands  it  to 
Dm,  The  handing  it  to  Davis  did  not  take  away  his 
right  to  hand  it  to  the  sheriff;  but,  according  to  the 
lothority  of  Yates  v.  Eastwood  {a\  rendered  him  liable  to 
an  action  on  the  case  under  the  statute  2  Wm.  &  M. 
sen.  1,  c.  5.  That  being  so,  how  can  the  plaintiffs  maintain 
in  action  for  money  had  and  received,  which  is  founded  on 
contract  ?  It  seems  to  me  that  there  is  no  cause  of  action 
on  that  ground,  and  therefore  the  count  for  money  had  and 
recei?ed  is  not  maintainable. 

Watison,  B. — ^I  am  of  the  same  opinion.  I  agree  that 
Biy  biodier  ChanneU  was  right  in  saying  that  there  was  no 
evidence  of  a  conversion  or  of  money  had  and  received. 
The  distress  was  perfectly  lawful,  and  under  the  statute 
2  Wm.  &  M.  sess.  1,  c.  5,  the  goods  were  removed  to  a 
^nvenient  place  for  sale.  It  turned  out  that  there  was  an 
<>verplas  of  goods,  and  thereupon  a  duty  was  imposed  on 
^  defendant  which  is  not  defined  either  by  the  common 
or  statute  law,  or  any  decided  case.  Then,  what  was  the 
defendant  to  do  with  the  goods  ?  I  think  that  he  was 
Wid  to  return  them  to  the  place  from  whence  they  came 
^  pat  them  in  some  convenient  place,  giving  the  owners 
Qotice  where  they  might  find  them.  Then,  what  is  the 
definition  of  a  "conversion?"  According  to  the  case  of 
Beald  V.  Carey  (^),  there  must  be  an  exercise  of  dominion 
over  the  property  inconsistent  with  the  title  of  the  real 

(a)  6  Exch.  805.  (b)  11  C.  B.  977. 
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1857.       owner.     That  case  is  not  disBimilar  to  the  present:  there 

^"^'^^^^      the  bailee  took  the  property  and  placed  it  in  a  custodj 

V.  which  was  consistent  with  the  title  of  the  owner;  here  the 

Wrioht. 

person  who  took  the  property  merely  pnt  it  in  a  place 

where  the  owner  might  take  it,  for  he  returned  it  to  the 

house  in  respect  of  which  the  rent  was  due ;  and  that  wv 

not  done  in  defiance  of  the  title  of  the  owner,  but  tx 

the   purpose  of  safe  custody.     Davis  afterwards  fiaodn- 

lently  sold  the  property ;  but  there  was  no  evidence  that 

the  defendant  exercised  a  dominion  over  it  inconsiatent 

with  the  plaintifis'  title.     The  notice  did  not  make  the 

defendant  a  wrong  doer :  he  did  not  undertake  to  delifer 

the  goods  to  the  plaintiffs,  but  stud  that  the  notice  should  be 

properly  attended  to,  that  is,  when  the  rent  and  costs  weie 

satisfied  out  of  the  distress  he  would  leave  the  overploa  in 

safe  custody  for  the  plaintiffs. — With  respect  to  the  comit 

for  money  had  and  received,  Yates  v.  Eastwood  is  a  distinct 

authority  that,  under  these  circumstances,  an   action  ibr 

money  had  and  received  will  not  lie,  but  the  proper  remedy 

is  under  the  statute  2  Wm.  &  M.  sess.  1,  c  5,  s.  2. 

Chamnell,  B. — I  agree  that  the  rule  ought  to  be  dia- 
charged.  The  defendant  was  justified  in  making  the 
distress  and  selling  the  goods  off  the  premises;  and,  without 
saying  that  he  was  bound  to  return  the  overplus  gooda 
to  the  premises,  I  think  that  his  doing  so  did  not  amount 
to  a  conversion.  As  to  the  other  point,  Yates  v.  Eastwood 
is  decisive. 

Rule  dischaiged. 
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H/UIRI8  t7.  Thb  Official  Manager  of  the   Rotal         nw,  5. 

British  Bank. 

_Jn  the  24lh  March^  1857,  the   plaintiff  recovered   a  StmUe:  That 

a  judgment 

LOgment  agsdnst  the  Royal  British  Bank,  for  the  sum  of  against  a 

_  ,  banking  co- 

8661  4&  1d,y  and  costs.     On  the  2nd  May  a  memorandum  partnership, 
f  the  judgment  was  filed  with  the  senior  master  of  the  under the7&8 
Joort  of  Common  Pleas  (a).     This  memorandum  stated,  ^^^l'^^ 
that  the  person  whose  estate  was  intended  to  be  affected  ^^^^g^^*^ 
by  such  entry  was  H.  B.,  Esq.,  of  &c,  one  of  the  registered  ^^jj^'^jj®!?^ 
Aareholders  of  the  Royal  British  Bank.     A  summons  was  against  whom 

,  ,  no  judgment 

taken  pat,  calling  on  the  plaintiff  to  shew  cause  why  the  has  been 
€ntry  of  the  judgment  should  not  be  struck  out,  so  far  as  it 
sought  to  affect  the  estate  of  H.  B.,  Esq.,  on  the  ground 
that  no  judgment  has  been  entered  up  against  him ;  and 
that  there  was  nothing  to  warrant  such  an  entry.  The 
■wnmons  was  heard  before  Willes  J.,  who  made  an  order 
^^rdiogly;  but  directed  that  it  should  not  be  acted  on 
"^re  the  fifth  day  of  the  present  term. 

^%ps(m  now  moved  to  set  aside  the  order  of  Willes^  J. — 
^J  the  7  &  8  Vict.  c.  113,  ss.  1,  6,  no  joint  stock  banking 
^^pany  can  be  established  after  the  6th  May,  1844,  unless 
V  letters  patent  from  the  Crown,  by  which  it  becomes 
'^rporated.  Section  9  enacts,  "That  every  judgment, 
*^tee,  or  order  of  any  Court  of  justice  in  any  proceeding 
'B^nst  the  Company  may  be  lawfully  executed  against, 
^  shall  have  the  like  effect  on,  the  property  and  effects 

(a)  See  1  &  2  Vict.  c.  110,  s.  19. 
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of  the  Company,  and  also,  subfect  to  theprmnawnM  hertnajitt 
contained^  upon  the  person,  property,  and  effects  of  evei} 
shareholder  and  former  shareholder  thereof,  as  if  e?a} 
individual  shareholder  and  former  shareholder  had  bees 
byname  a  party  tosuch  proceeding."  If  the  words^solgect 
to  the  provisions  hereinafter  contained"  had  been  omitted, 
the  enactment  would  clearly  have  given  to  a  jodgmeol 
against  the  Company  the  same  effect  as  if  it  had  been 
obtained  against  every  individual  shareholder.  Then,  do 
those  words  make  any  difference?  It  is  submitted  tbtt 
they  only  refer  to  the  mode  of  enforcing  the  jodgmenl 
against  the  Company  by  execution  against  the  shareholder 
*^  Subject  to,"  &C.,  means  ''except  as  altered  by  the  8abB^ 
quent  provisions ;  and  the  9th  section  is  in  part  altered  bf 
the  10th  and  13th,  which  prescribe  the  mode  and  order  cf 
proceeding  to  execution  against  shareholders.  [Chi> 
neUy  B. — By  the  13th  section  execution  cannot  iMi 
against  a  shareholder  without  permission  of  the  Coot 
or  a  Judge ;  then,  ought  not  a  creditor  to  obtain  leave  Id 
issue  execution  against  the  shareholder  before  registeriog 
the  judgment,  so  as  to  affect  his  estate?]  The  10th  sectioft 
provides  that  execution  may  issue,  in  the  first  instance^ 
against  the  Company,  then  against  any  shareholder  or 
former  shareholder:  those  are  provisions  to  which  tk 
enactment  in  the  9th  section  is  subject ;  but  there  is  oo 
provision  referable  to  the  words  *^  shall  have  the  likeefiW 
on  the  property  and  effects  of  the  Company,  and  also  upoa 
the  person,  property  and  effects  of  every  shareholder. 
{Pollack,  C.  B.— When  we  look  at  the  spirit  of  the  Act,i 
seems  monstrous  to  say,  that  though  a  creditor  cannot  haic 
execution  against  the  person  or  property  of  a  shareholder 
without  leave  of  the  Court,  yet  he  may  tie  up  his  w 
estate  by  registering  the  judgment  against  him.] 
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The  Court  then  said,  that  as  the  point  was  referred  to        1857. 
tbem  by  the  learned  Judge,  the  plaintiff  was  entitled  to  a 
rule  nisi ;  bat  they  thought  it  would  be  unwise  to  draw  it 
Eqp^  whereupon 

mpftm  declined  to  take  a  rule  (a). 


(a)  See  Fdl  v.  Burchett,  7  E.  &  B.  587. 


r 


CuBTEia  V.  The  Anchor  Insurance  ConrPANY.  ^<w*  i^* 

HE  declaration  in  this  case  was  on  a  deed  poll,  executed  T®  •  declan- 

^  tion  on  an 

by  three  of  the  directors  of  a  Joint  Stock  Company,  for  annuity  deed 

,  ,  ezecated  by 

sertain  arrears  of  an  annuity  granted  by  the  Company  to  three  directon 

A.       1  •   ^-ip  ofaJointStock 

ibe  plamtlfi.  Compan?,  the 

The  defendants  applied  to  MarHn,  B.,  at  Chambere,  for  SeTetodlSte 
leBve  to  plead  the  following  several  matters.— First:  Non  foi^^^ll^^^pfeas, 
m  fiKtum.     Secondly:  that  the  deed  was  invalid  under  tj?je«>ndand 

•^  third  being 

be  7  ft  8  Vict  c.  110,  s.  29,    Thirdly :  that  the  duectors,  ▼enfied  by 

"  amdaTit.-^ 

■nkiiig  the  deed,  had  no  power  to  bind  the  Company ;  that  First :  non 

est  factum. 


It  was  an  excess  of  authority,  and  to  the  prejudice  of  the  Secondly:  that 
imeholders,  and  that  the  plaintiff  knew  the  circumstances  inralid  under 
■ben  he  took  it    The  learned  Judge  refused  to  allow  both  ^\  \o^n^29^' 
flie  two  last  pleas,  on  the  ground  that  the  subject-matter  of  ™^Ij^!tol^*' 
Ak  second  might  be  given  in  evidence,  either  under  the  J^^"^?'® 

BlSt  or  the  third.  power  to  bind 

the  Company ; 

Maymand  having  obtained  a  rule  nisi  to  plead  the  above  that  it  was  an 

^^ excess  of 

BHitleiS,  authority  and 

to  the  prejudice 
of  the  share- 

jUpland  shewed  cause. — The  second  and  third  pleas  holders,  and 

that  the  plain- 
Might  not  to  be  allowed  to  be  pleaded  together*     The  tiff  knew  the 

Kcond  is  founded  on  the  29th  section  of  the  Joint  Stock  when  he  took 

it. 
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ivburamob 

Ck)]IFUIT. 


Companies  Registration  Act,  7  &  8  Vict.  c.  110,  which 
enacts,  ^*  that  if  any  contract  or  dealing  (except  a  policj  of 
assurance,  grant  of  annuity,  or  contract  for  the  parchsBe  of 
an  article  or  of  service,  which  is  respectively  the  subject  of 
the  proper  business  of  the  Company,  such  contract  bdog 
made  upon  the  same  or  the  like  terms  as  any  like  contnct 
with  other  customers  or  purchasers)  shall  be  entered  intXH 
in  which  any  director  shall  be  interested,  then  the  tenncf 
such  contract  or  dealing  shall  be  submitted  to  the  neil 
general  or  special  meeting  of  the  shareholders  to  be  snih 
moned  for  that  purpose ;  and  that  no  such  contract  abl 
have  force  until  approved  and  confirmed  by  the  majori^cf 
votes  of  the  shareholders  present  at  such  meeting.**  Tin 
second  plea  is  therefore  bad  on  the  face  of  it,  for  the  acckii 
is  founded  on  the  grant  of  an  annuity,  and  such  a  cootnd 
is  expressly  excepted  by  the  statute*  Moreover,  the  pin 
is  unnecessary,  since  the  subject  matter  of  defence  mijbi 
given  in  evidence  under  non  est  factum ;  for  the  Moak 
says  that  no  such  contract  shall  have  force  until  appiml 
and  confirmed  by  the  shareholders.  At  all  eveats  tb 
second  plea  ought  not  to  be  allowed  together  with  tb 
third. 


Raymond^  in  support  of  the  rule. — The  question  is  not 
whether  the  pleas  are  good,  but  whether  they  are  fooadd 
on  the  same  ground  of  defence,  in  violation  of  the  R(( 
Gen.  Trin.  T.,  1853.  If  the  Court  refuse  to  allow  the 
pleas,  because  they  may  be  open  to  demurrer,  the  defend* 
ants  will  be  deprived  of  their  right  to  bring  the  matter 
before  a  Court  of  error.  The  second  and  third  pleas  an 
not  only  distinct  on  the  face  of  them,  but  different  evidence 
would  be  required  in  support  of  each*  The  second  is 
simply  a  plea  that  the  deed  is  invalid,  because  ceitsiii 
statutory  requisites   have  not  been  complied  with*    Tka 
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luid  is  a  plea  of  illegality,  and  is  founded  on  the  dictum 
if  the  Court  of  Queen^s  Bench,  in  their  judgment  in  The 
Bcyal  British  Bank  y.7\irquand{a)i  viz.  ^*1(  the  directors 
lad  exceeded  their  authority  to  the  prejudice  of  the  share- 
udders  by  executing  the  bond,  and  this  had  been  known 
o  the  obligees,  illegality,  we  think,  would  have  been  shewn. 
rhe  obligors  in  executing,  and  the  obligees  in  accepting 
lie  bond,  might  be  considered  as  combining  together  to 
Bgare  the  shareholders :  the  two  parties  would  have  been 
b  pari  delicto,  and  the  action  could  not  have  been  main- 
iKiied."  That  is  clearly  a  different  subject  matter  of  defence 
tnm  that  contained  in  the  second  plea. 

It  having  appeared  that  the  time  for  pleading  expired  on 
jdns  day  (Saturday), 


1867. 

Cttrteib 

9. 

Amohob 

iMSUBAlfOX 
COMPAHT. 


Per  Curiam. — The  rule  may  be  absolute,  on  condition 
diat  an  affidavit  of  the  truth  of  the  second  and  third  pleas 
[  le  delivered  to  the  plaintiff  on  Monday  next ;  and  in 
iAxjit  that  the  third  plea  be  struck  out:  the  pleas  to  be 
ddveied  to-day  (the  plaintiff  to  be  at  liberty  forthwith  to 
VBply  and  add  a  rejoinder  or  demur)  and  the  defendants 
to  take  such  notice  of  trial  for  the  second  sittings  in  term, 
Bi  London,  as  the  plaintiff  can  give. 

Rule  accordingly. 


(a)  5  E.  &  B.  24S,  261.    In  error,  6  £.  &  6.  327. 


540 


EXCHEQUER  BSFOBTa. 


1867. 


Nov.  24. 


On  the  26th 
of  Jane  the 
pUintiflb,  who 
were  traders, 
petitioned  the 


Monk  and  Another  v»  Shaap* 

J3  Y  consent  of  the  parties,  and  order  of  a  Jod^  the 
following  case  was  stated  for  the  opinion  of  the  Court:— 
The  declaration  was  for  goods  sold,  &c.     Pfea:  Hal 
Court  of  Bank-  ^^j.  ^j^^  accruing  of  the  debt,  and  before  suit,  the  pUntili 

tection,  under 
the  211th  sec- 
tion of  the 
Bankrupt 
Law  Consoli- 
dation Act. 
They  filed  an 
account  of 
debts,  and 
made  a  pro- 
posal accord- 
ing to  s.  214. 
At  an  ad- 
journed meet- 
ing on  the  6th 
of  August, 
the  plaintifls 

did  not  attend,    thereo£ 
and  neither  the 
proposal  nor 
any  modifica- 
tion of  it  was 
accepted, 
whereupon 
the  meeting 
was  adjourned 
to  the  public 
Court  and  the 
plaintiffs  were 
adjudged  bank- 
rupts under 
s.  223.    The 
adjudication 

on  the  petition    to  the  Said  assignees,  had  notice :  that  this  action  is 

of  a  creditor, 

nor  was  the 

plaintiff'*s  petition  dismissed.    On  the  said  26th  of  June  the  defendant  was  indebled  It  Ai 

plaintiffs.    On  the  6th  of  July  the  plaintiffs  assigned  this  debt  to  Messrs.  D^  and  gaia  i 

thereof  to  the  defendant.     Messrs.  D.  had  at  the  time  of  the  assignment  of  the  debt  to 


were  duly  adjudged  bankrupts ;  that  afterwards  J.  Chmd^ 
J.  T.  Perrins  and  W.  Howells  were  appointed  asrigoees  of 
the  estate  and  effects  of  the  plaintifls,  whereby,  and  by  fcm 
of  the  statutes,  the  said  assignees  became  entitled  to  the  nil 
debt,  &c :  that  after  the  said  appointment,  and  before  dn 
suit,  the  assignees,  being  so  entitled,  required  the  defrnifaBt 
to  pay  to  them  the  said  debt,  and  that  the  defendant  befim 
this  suit  paid  the  said  debt  to  the  assignees,  and  thndij 
satisfied   and  discharged   the  plaintiflb*  claim  in  nsfM 


Replication:— rThat  before  they  became  bankrupt  dv 
plaintiffs,  by  indenture  between  the  plaindfls  of  the  aoe 
part,  H.  Duignan  and  W.  H.  Duignan  of  the  other  jm% 
for  a  good  and  valuable  consideration,  assigned  to  H.  Ding' 
nan  and  W.  H.  Duignan  the  said  debt ;  and  appoiotel 
H.  Duignan  and  W.  H.  Duignan  their  attomies  to  sue  fa 
and  recover  the  said  debt,  whereof  the  defendant,  befan 
the  plaintifls  became  bankrupt,  and  before  he  paid  the  debt 


notice  of  the  petition  for  arrangement Held:  First,  that  the  filing  the  petitioo  for 

was  not  an  act  of  bankruptcy  ;  that  petition  never  having  been  actually  dismi wed,  and  no  ff^^ 
for  an  adjudication  of  bankruptcy  baying  been  filed  within  two  months,  in  ponaaaeeoi  i»7( 
Secondly,  that  where  a  trader  is  adjudicated  bankrupt  under  the  22drd  section  witbont  ths  ffiif 
of  a  petition  by  a  creditor,  the  bankruptcy  has  no  relation  back  to  any  act  dime  1^  the  bMkn|K 
prior  to  the  adjudication.  Thirdly,  tnat,  for  the  reasons  above  mentioned,  the  plabrtifiMM 
entitled  to  recover  the  debt  in  question,  as  trustees  for  Memn,  D^  notwimnAl  ^ 
bankruptcy. 
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menced  and  prosecuted  in  the  names  of  the  plaintifis,  and  1857. 
for  the  sole  use  and  benefit,  and  at  the  instance,  of  the  said 
H*  Duignan  and  W.  H.  Dnignan,  and  for  the  purpose  of 
enabling  them  to  recover  the  said  debt,  and  not  for  the  use 
and  benefit  of  the  plaintifls  or  their  said  assignees,  who  have 
no  beneficial  interest  therein. 

The  defendant  joined  issue  on  the  replication,  and  also 
iq<Hned: — ^That,  before  the  making  of  the  indenture, 
the  plaintifis  committed  an  act  of  bankruptcy  within  the 
meaning  of  the  statutes  in  such  case  made :  that,  at  the 
time  of  the  making  of  the  said  indenture,  H.  Duignan  and 
W.  H.  Duignan  had  notice  that  such  prior  act  of  bank- 
ruptcy had  been  committed  by  the  plaintifiis. — Whereupon 
ime  was  joined. 

The  defendant  was  a  partner  in  the  Faversham  Gas 
Company,  and,  as  such,  was  indebted  to  the  plaintifls  in 
61/«  12#.  8d,,  for  goods  sold  to  the  Company* 

On  the  26th  of  June,  1855,  the  plaintiflb,  being  traders 
md  indebted  to  various  persons,  presented  a  petition  to 
tbe  Birmingham  District  Court  of  Bankruptcy,  for  arrange- 
ment with  their  creditors,  in  pursuance  of  the  211th  section 
of  the  Bankrupt  Law  Consolidation  Act,  1849. 

On  the  6th  July,  the  plaintifis  executed  a  deed,  made 
between  the  plaintifis  of  the  one  part,  and  H*  Duignan 
md  W.  H*  Duignan  of  the  other  part,  whereby  the  plaintifis 
purported  to  assign  the  said  debt  of  61/1  12«.  Sd.  to  H. 
Doignan  and  W.  H.  Duignan.  At  the  time  of  the  execu- 
tion of  the  deed,  the  plaintifis  were  not  indebted  to  Messrs. 
Doignan ;  but  it  was  anticipated  that  the  plaintifis  would 
shortly  require  an  advance  of  money  from  them  for  a  par- 
ticular purpose,  and  the  deed  was  intended  to  be  a  security 
fcr  aoch  advance ;  and  an  advance  of  65/.  l5s.Sd.  was  ac- 
eoidingly  made  by  Messis.  Duignan  to  the  plaintifis,  prior 
Id  the  6th  of  August,  1855.     On  the  same  day  on  which 
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1857.        ^e  said  deed  was  executed,  notice  of  it  was  sent  bj  Mean. 
^'Tp^^      Duignan  to  the  defendant,  who  duly  received  such  notioe. 
V.  W.  H.  Duignan  acted  in  the  matter  of  the  petition,  whidi 

was  witnessed  by  him  as  solicitor  for  the  plaintifiB^.tnd 
both  the  said  H.  Duignan  and  W.  H.  Duignan  knew,  on 
the  26th  of  June,  1855,  that  the  petition  had  been  presented 
by  the  plaintifis,  and  had  notice  of  the  same  at  the  time  of 
the  execution  of  the  deed,  and  the  advance  of  the  monej 
to  the  plaintifls. 

At  the  time  of  presenting  their  petition,  protection  wa 
granted  to  the  plaintifls  under  the  said  Act,  until  the  27di 
of  July,  1855,  and  the  private  sitting  of  the  Courts  in  tbe 
matter  of  the  said  petition,  was  appointed  for  that  day;  but 
the  said  private  sitting  was  afterwards  adjourned  until  the 
6th  of  August,  1855. 

Ten  days  before  the  6th  of  August,  the  plaintiCb  6lcd 
their  accounts  and  proposal,  pursuant  to  the  214th  sectiflo; 
and  in  their  account  of  debts  so  filed  was  included  the 
debt  for  which  this  action  is  brought  The  proposal  wa 
witnessed  by  W.  H.  Duignan. 

The  plaintifls  did  not  attend  the  sitting  of  the  Court  on 
the  6th  August,  nor  was  their  proposal  or  any  modificatkm 
thereof  assented  to  at  the  said  sitting,  or  at  any  adjoummeiit 
thereof;  and  thereupon  the  Court,  on  the  6th  of  Augm^ 
1855,  adjourned  all  further  proceedings  in  the  matter  intD 
the  public  Court,  and  there  adjudged  the  plaintifls  bank- 
rupt, and  advertised  such  adjudication,  and  appmnted 
sittings  for  choice  of  assignees  and  for  the  last  examinatioa 
as  in  bankruptcy. 

Assignees  were  duly  appointed  under  the  said  adjudict- 
tion  of  bankruptcy,  to  whom  the  defendant  paid  the  amn 
of  6U  12*.  8<f.,  and  he  has  ever  since  refused  to  pay  the 
same  to  the  plaintifls  or  Messrs.  Duignan. 

This  action  was  commenced  on  the  16th  July  1856,  and 
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18  brought  in  the  name  of  the  plaintifis,  for  the  sole  benefit       1857. 
of  the  said  H.  Duignan  and  W.  EL  Duignan. 

The  Conrt  is  to  be  at  liberty  to  draw  such  inferences 
firom  the  above  &ct8  as  a  jury  might  draw. 

The  question  for  the  opinion  of  the  Court  is,  whether, 
under  the  circumstances,  the  plaintifls  are  entitled  to  recover 
612.  12s.  Sd.  from  the  defendant.  If  the  Court  shall  be 
of  that  opinion,  the  defendant  agrees  that  judgment  shall 
be  entered  by  confession  against  him.  If  not,  the  plaintifis 
are  to  enter  judgment  of  nolle  prosequi. 

Cfrajf  argued  for  the  plaintifib  (Nov.  16)  (a). — The  question 
18,  whether,  in  the  present  case,  there  is  any  act  of  bankruptcy 
to  which  the  claim  of  the  assignees  can  have  relation  back ; 
the  pkuntifib  having  become  bankrupt  on  the  6th  of  August, 
after  the  assignment  of  the  debt  to  Messrs.  Duignan.  By 
the  211th  section  of  the  Bankrupt  Law  Consolidation  Act, 
1849,  a  ^trader,  unable  to  meet  his  engagements  with  his 
creditors,  and  desirous  of  laying  the  state  of  his  affairs 
before  them,  under  the  superintendence  and  control  of  the 
Court  of  Bankruptcy,  and  of  submitting  himself  to  the  juris- 
of  the  Court,"  in  manner  thereinafter  mentioned,  is 

powered  *'  to  present  a  petition  to  the  Court,  setting  forth 
the  tme  cause  of  such  inability,  and  praying  that  his  person 
and  property  may  be  protected  from  all  process  until  further 
Older;  and  the  Court,  on  such  petition,"  is  to  have  power  to 
grant  such  protection.  By  the  213th  section  it  is  enacted, 
^that  forthwith,  after  the  granting  of  any  order  for  protection, 
the  Court  shall  appoint  a  private  sitting,  to  be  held  at  such 
time  and  place  as  it  may  name ;  and  shall,  at  the  same  time, 
i^ypoint  an  official  assignee  to  act  in  the  matter  of  such 
petition,  and  upon  sufficient  cause  shewn  may,  if  it  shall 

(a)  Before  PoOockj  C.  B.,  BramweU,  B.,  Watson,  B.,  and  ChanneU,  B. 

vol*,  n.— >N.  8.  o  o  Excn. 
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1857.        think  fit,  direct  that  the  estate  and  effiects  of  the  petitioner, 
^^     '      or  any  part  thereof,  shall  be  possessed  and  recehred  bjiUGk 
V.  oflicial  assigpnee,  or  be  taken  possesrion  of  hj  the  mesBsnger 

of  the  Court."  There  is  nothing  in  this  aecdon  to  test  die 
property  in  the  assignee.  Bat,  by  the  2I8th  section,  npoo 
the  approval  and  confirmation  by  the  Coort  of  the  xesohh 
tion  or  agreement  embodying  the  proposal  of  the  petittooer, 
**  the  estate  and  effects  of  such  petitioning  trader  shall  fot 
in  the  oflScial  assignee,  if  sudi  shall  be  required,  by  Tiitiiecf 
such  resolution,**  &&  By  the  223rd  seetioiiy  if  the  pro- 
posal of  the  petitioner  be  not  assented  to,  the  Court  miy 
adjudge  the  petitioner  a  bankrupt.  Nothing  in  tfaoe 
sections  has  the  eflect  of  vesting  any  interest  in  At 
assignees  before  the  adjudication.  The  76th  ssedos 
enacts,  '*  that  the  filing  of  a  petition  by  any  audi  tnte, 
for  an  arrangement  between  such  trader  and  his  cndi- 
tors,  under  the  proTiuons  of  this  Act  with  respect 
to  arrangements  between  debtor  and  creditor  noda  dv 
superintendence  and  control  of  the  Court,  shall  be  so- 
counted  and  adjudged  conclusive  evidence  of  an  set  of 
bankruptcy  committed  by  such  trader  at  the  time  of  fifing 
such  petition,  provided  such  a  petition  for  adjudicalioa  of 
bankruptcy  shall  be  filed  against  him  within  two  moothiste 
such  petition  for  arrangement  shall  have  been  dismisndL* 
That  section  therefore  applies  only  where  there  .is  a  petidoa 
by  a  creditor.  Here  there  was  no  petition  for  acyo^otkia. 
The  76th  section  goes  on  to  provide,  that  ^'  no  adjudieitioo 
shall  be  made  on  any  such  act  of  bankruptcy,  onleas  wi 
until  after  such  petition  for  arrangement  shall  have  bees 
dismissed."  In  the  present  case  the  petition  toarunagt^ 
ment  never  was  dismissed.— JEx  parte  Harrison  m  re  Lm' 
ford  (a)  is  an  authority  in  favour  of  the  {daintiffii  hoti 
Justice   Turner  there  said: — <'It  could  not  be  intended 

(a)  26  L.  J.  N.  S.  Bsnkmptcy,  Sa 
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thai  a  petition,  under  tbe  arrangement  clauses^  ehcMild  be       1857. 
•P  act  of  bankruptcy  in  all  eases.    If  it  were  so,  it  would      ^XT^^^ 
be  possible  for  a  creditor  to  make  a  petiticmer  a  bankrupt  *• 

at  my  time  within  twelve  months  after  its  presentation* 
wbereas,  by  the  76th  section  of  the  Bankrupt  Act,  the 
Sttpg  ^f  ageh  a  petition  b  to  be  condusive  evidence  of  an 
aet  of  bankruptcy,  provided  the  petition  for  adjudication  is 
filed  wilhio  two  months  after  the  dismissal  of  the  petition 
for  armogement"  In  Stfivemm  v.  Newnham  (a)  it  was  held 
that,  where  aa  adjadieeUoo  of  bankruptcy  proceeded  on 
the  bankrupt's  own  appUoatioo,  his  assignees  could  not 
treat  an  alleged  fraudulent  preference  by  him  as  an  act  of 
baokfupt^#  So  in  IfichoUm  y.  Gaoeh  (b),  where  an  adjiidi* 
catioD  proceeded  on.  the  223rd  section,  it  was  held  that  the 
title  of  the  assi^ees  could  not  relate  to  any  prior  act  of 
banklruptcy. 

•/*•  A.  BusseU,  for  the  defendant — The  title  of  the 
asBigpee$  is  not  founded  upon  the  doctrine  of  relation. 
Tbe  aimple  question  is,  whether  the  filing  a  petition  for 
aifmgsment,  under  tbe  211th  section,  is  an  act  of  bank- 
mptey*  Li  tbe  case  of  E9  parte  Harmon  re  Lawford  (c) 
tlie  judgment  of  li^rd  Justice  Knight  Bruce  does  not  con- 
tain  language  similar  to  ^lat  used  by  the  Lord  Justice 
Tmnm,  IPrilaeh,  C,  B.-^The  effect  of  that  decision  is, 
that  n  light  of  actipu  for  breach  of  contract  was  liquidated 
and  tuRMsd  into  a  mouey  demand :  that  could  only  be  done 
befon  bankruptcy.  BramweU,  B. — The  only  doubt  I  enter- 
lain  as  to  that  qbbb  is,  whether  the  right  of  action  ever  was 
converted  into  a  liquidated  demand  ?]  The  76th  section 
may  be  construed  as  making  the  presentation  of  a  petition 
withixi  two  months  the  condition  upon  which  a  hostile 

(a)  18  C.  B.  285.  (b)  5  E.  &  B.  999. 

(e)  26  Jj-  J.  N.  8.  Baakruptcj,  80. 

o  o  2 
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1B57.        creditor  may  obtain  an  adjudication ;  and  not  as  rendering 
^"^^[^^      il  necessary  that  such  petition  should  be  presented  by  • 
o*  creditor,  in  order  to  constitute  the  filing  a  petition  ibr 

arrangement,  under  the  21 1  th  section,  an  act  of  bankroptcj. 
Surely  a  trader,  after  the  presentation  of  sadi  petitioo, 
cannot  make  such  a  baigain  as  that  mentioned  in  the 
present  case.  IBramwell,  B.— If  any  creditor  is  dissatisfied 
he  may  refuse  to  come  in,  and  may  then  present  a  petition 
for  adjudication.]  It  is  said  that  the  petition  was  not 
dismissed;  but  the  223rd  section  is  imperatiYei^^lf 
the  petitioning  trader  does  not  attend  the  Court,  the 
petition  shall  be  dismissed."  The  efiSect  is,  that  in  sndi 
case  the  petition  dismisses  itsel£  The  assignment  was  s 
fraudulent  preference,  and  therefore  void  by  secdon  133. 

Char*  adv.fmlL 

The  judgment  of  the  Court  was  now  delivered  by 

Watson,  6. — This  case  was  argued  before  os  in  the 
course  of  this  Term.  The  fiicts  were  few.  The  plaintifi 
were  traders,  and  on  the  26th  June,  1855,  petiticmed  the 
Court  of  Bankruptcy  for  an  arrangement  under  the  211tfa 
section  of  the  Bankrupt  Law  Consolidation  Act,  1849.  At 
an  adjourned  meeting,  on  the  6th  of  August,  the  plaintifi 
did  not  attend.  Neither  the  proposal,  nor  any  modificttioD 
thereof,  was  accepted  by  the  creditors,  therefore  the  meeting 
was  adjourned  to  the  public  Court,  and  the  plaintifi  were 
adjudicated  bankrupts.  The  petition  was  not  dismissed, 
nor  was  the  adjudication  founded  on  the  petition  of  toy 
creditor  of  the  plaintifis.  Between  the  petition  for  arrange- 
ment and  the  adjudication  in  bankruptcy,  on  the  6tbcf 
July,  1855,  the  plaintiffs  assigned  the  debt,  sought  to  be 
recovered  in  this  action,  to  Messrs.  Duignan,  and  notice  of 
such  assignment  was,  on  the  same  day,  given  to  thedefrod- 
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ants.     The  qaestions  are,  whether  or  not  this  debt  passed        1857. 

to  the  assignees  of  the  plaintiffs  ?    If  the  assignment  of  the      ^^    ' 

Monk 

debt  was  good,  and  not  affected  by  the  bankruptcy,  the  v. 

plaintifls  are  entitled  to  judgment  On  the  other  hand,  if 
the  debt  passed  to  the  assignees,  the  defendant  is  entitled 
to  our  judgment 

It  was  aigued,  on  the  part  of  the  defendant,  that  the  petition 
or  arrangement  was  an  act  of  bankruptcy,  of  which  the 
plaintiffi  had  notice,  and  that  the  subsequent  bankruptcy 
related  back  to  the  act  of  bankruptcy,  and  rendered  the 
assignment  Yoid.  This  question  turns  on  the  true  interpre- 
tation of  the  76th  and  223rd  sections  of  the  Bankrupt  Law 
Consolidation  Act,  1849.  We  think  that  the  petition  for  ar- 
rangement was  no  act  of  bankruptcy  under  the  76th  section 
of  the  Bankrupt  Act  That  clause  enacts,  that  the  filing  of  a 
petition  by  a  trader,  under  the  arrangement  clauses,  ^' shall 
be  accounted  and  adjudged  conclusive  evidence  of  an  act 
of  bankruptcy,  provided  a  petition  for  adjudication  shall  be 
filed  against  him  within  two  months  after  such  petition  for 
arrangement  has  been  dismissed:  provided  also,  no  adjudi- 
cation shall  be  made  until  after  such  petition  for  arrangement 
has  been  dismissed."  The  223rd  section  provides,  that  where 
a  trader  does  not  appear  or  file  his  accounts  the  petition 
shall  be  dismissed,  and  amongst  other  events,  if  the  proposal 
or  modification  thereof  is  not  assented  to,  at  a  public  meet- 
ii^  the  Court  of  Bankruptcy  shall  adjourn  to  the  public 
Court,  where  they  shall  adjudge  the  trader  to  be  a  bankrupt. 

It  is  quite  clear  th&t  the  petition  for  arrangement  was 
not  dismissed,  and  consequently  no  petition  by  a  creditor 
was  or  could  be  filed  under  the  76th  section ;  and  we  are 
of  opinion  that  no  act  of  bankruptcy  was  committed,  for 
the  condition  on  which  the  petition  for  arrangement  could 
be  rendered  an  act  of  bankruptcy  has  not,  and  cannot  now 
be  performed.      We  therefore  concur  in  the  opinion  ex- 
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1867.      pressed  bj  the  Loid  Justioe  in  die  case  cited  before  «: 
ExparU  Harrimm  m  f  Lamfcfd  (a).    Hub  would  entide 
the  phuntiflB  to  our  jodgment    But  we  think  that  tbe 
923id  section  of  the  Bankrupt  Lnw  Consolidation  Ad, 
which  proYides  for  cases  like  the  pfcaent^  Where  the  Bank- 
roptcy  Court,  without  any  petition  fi^  bankrapCcj,  adjodgn 
the  trader  a  bankmpt,  does  not  caose  any  relation  to  07 
prior  act  of  bankmpCcy •    Under  the  dd  bankropt  law,  is 
it  is  well  known^  transfenof  goods^withnotioeof  a  priorieC 
of  bankruptcy,  were  aTcnded^  and  the  title  of  the  asaigoeeB 
related  to  the  act  of  bankmptcyi  pnmded  the  petitiomDg 
creditor's  debt  then  existed    But  under  tbe  Bankrupt  Lit 
Consolidation  Act,  1849,  where  the  fiat  or  adjodication  of 
bankruptcy  is  obtained  cm  the  petition  of  the  bankropt 
himself,  under  the  70di  section  of  the  present  Act^  tiiefeii 
no  relation  to  any  act  of  the  bankrupt  prior  to  die  fist 
or  adjudication :   Stevenmm  ▼.  Nmtmham  {V),  NidUfbm  ▼. 
Oooeh  (c).    We  think  that  these  decisioas  goretn  the  {Re- 
sent case. 

It  was  further  contended  that  the  assignment  was  ftaodo- 
lent,  but  for  this  there  really  is  no  foundation.  Therefcie 
we  think  that  the  plainti£b  are  entitied  to  our  judgment 

Judgment  for  the  plaintifi. 

(a)  26  L.  J.  N.  a  Bnknipley,  sa  (&)  IS  C.  aM 

(c)  «  £.  ft  B.  M9. 
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1867. 

Entwisle  v.  Ellis.  Noo.  18. 

X  HE  declaration  stated,  that  the  plaintiff  by  a  policy  of  On  an  insur- 

ftnco  of  ff  oods 

insurance  caused  himself  to  be  insured,  lost  or  not  lost,  at  in  «<  ship  or 

and  from  Calcutta  to  Mauritius,  including  craft  risk  to  and  ^J^  dech^ 

from  the  vessel,  on  any  goods  in  any  ship  or  ships ;  the  taiued^onrice, 

goods  to  be  valued,  on  rice  as  to  be  declared :  warranted  fre^ft^^'"*** 

free  of  particular  average,  unless  the  vessel  be  stranded,  particular 

sank,  or  burnt   And  touching  the  adventures  and  perils,  the  insurer 

•  .  i_    •       ,  ,  .  cannot,  by 

whidi  the  defendant  took  upon  himself,  they  were,  amongst  indorsing  a 
(ndnet  things,  of  the  seas,  jettisons,  &c. ;  and  that  by  a  memo*  interest  with 
randum  thereunder  written,  com,  fish,  salt,  fruit,  flour,  and  viSu^on^of 
Med  were  watranted  free  from  average,  unless  general  or  ^<^;;  ^°'. 
the  ship  were  stranded ;  sugar,  tobacco,  hemp,  flax,  hides,  "«P*~*«  >°- 
and  skins  were  warranted  free  from  average  under  6  per  «*cj  As- 
cent ;  and  all  other  goods  were  warranted  free  from  average  insurance, 

,  1  111*  11  having  been 

Under  8  per  cent.,unless  general  or  the  ship  were  stranded. —  effected  on 

flTOods  '*  in  ship 

Averments :   that  the  defendant  subscribed  the  policy  as  an  or  ships,**  de- 
insurance  of  the  sum  of  200/.  upon  the  said  rice:  that  the  f<^  rice, to  be 
plaintiff  afterwards,  by  indorsement  on  the  policy,  declared  fr^^^ic^ar 
the  insurance  to  be  to  the  amount  of  4000/.,  and  his  interest  fj^rage,** 

'  the  insured 

to  consist  of  500  bags  of  rice,  marked  [R],  shipped  on  board  indorsed  on 
the  *' Laidmans,*'  4,500  bags  on  board  the  *<  Margaret  declaration 

which  was 

SkeUy,"  and  1000  bags  on  board  the  **  Tanjore;**  and  that  afterwards 
each  bag  of  rice  was  of  the  value  of  6s.  Sd.  of  which  the  the  initials  of 
defendant  had  notice  (a) :  that  the  rice  was  shipped   at  wrUen,  u' 

follows : — 
[Rl  500  baffs  rice,  per  <'  Ludmans/*  @  8/3  per  bag,  206/.  5«. ;  [R]  4,500  bags  rice,  per 
**  Margaret  SkellT,**  @  8/3  per  bag,  1,856^  5«.  From  each  ship  certain  of  the  bags  of  rice 
were  safely  landed  at  tEeir  port  of  destination  ;  others  were  jettisoned,  being  cast  into  the  sea  to 
Mve  the  ship ;  others,  in  the  "  Laidmans,"  on  arriTing  at  their  port  of  destination,  were  cast  into 
the  sea,  being  unfit  for  consumption  :  others,  in  the  *'  Margaret  Skelly,"  were  so  much  injured 
lij  tea  damage  as  to  be  sold  at  the  port  of  departure  to  which  that  ship  was  obliged  to  put  back. 
The  underwriters  had  paid  the  loss  on  the  goods  Jettisoned. — Held,  that  the  assured  were  not 
entitled  to  recorer  the  value  of  the  bags  of  rice  cast  into  the  sea  at  the  port  of  destination  or  sold 
at  the  port  of  departure. 

(a)  After  the  argument  Wilde      declaration  was  initiated  by  the 

applied  for  leave  to  amend  bj      defendant,  and  leave  was  granted 

adding    an    allegation   that   the      accordingly. 


Ellis. 
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vets,  thieves,  jettisons,  &c.  (coDcluding  with  the  usual        1857. 
smorandum) :  N,B.  Corn,  fish,  salt,  fruit,  flour,  and  seed      ^^-^>r— ^ 

Entwisle 

e  warranted  firee  from  average,  unless  general  or  the  ship  ^  v. 
stranded. —  Sugar,  tobacco,  hemp,  flax,  hides,  and  skins 
e  warranted  firee  from  average  under  5  per  cent.,  and  all 
ber  goods,  also  the  ship  and  freight  are  warranted  free 
>m  average  under  3  per  cent,  unless  general  or  the  ship 
t  stranded.^' — (The  plea  then  set  out  the  declaration 
dorsed  on  the  policy,  which  was  as  follows) : — 

"rn    600  bags  rice,  per  "  Laidmans," 
!      @  8/3  per  bag    .        .     £206  Ss. 

I   4,500  bags  rice,  per  "  Margaret 
1      Skelly,"  @  8/3     .     .     £1,856  5*.       £2,062  10 

£1,937  10 

The  plea  then  alleged  that,  as  to  the  49  bags  of  rice,  by 
e  ^  Laidmans,"  all^;ed  to  have  been  so  damaged  as  to  be 
rown  into  the  sea  at  the  Mauritius,  a  large  portion  of  the 
O  bags  shipped  on  board  the  ^^  Laidmans"  were  not  lost 
the  perils  insured  against,  but  were  safely  discharged 
d  landed  at  the  Mauritius  and  were  delivered  to  the 
raons  interested,  and  that  the  *^ Laidmans"  was  not 
Hnded,  sunk  or  burnt. 

Secondly,  as  to  the  3,423  bags:  that  the  policy  and 
loraement  were  in  the  words  mentioned  in  the  first  plea ; 
d  that  a  large  part  of  the  4,500  bags  shipped  on  board 
8  *' Margaret  Skelly"  were  not  lost  by  the  perils  insured 
aiiist,  and  were  safely  discharged  and  landed  at  the 
auritius,  and  that  the  *^  Margaret  Skelly"  was  not  stranded, 
ok  or^bumt. 
Demurrer  to  each  plea  and  joinder  thereon. 

fmde  (with   whom    was  Smythies)^  for  the  plaintiff. — 
be  question  is  whether  the  policy  must  not  be  construed 
in  other  words,  whether  the  assured  is  not  entitled 
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1857.       ^o  recover  the  value  of  to  many  bags  as  have  been  touUj 
^^^"^^     loBt    In  BalU  v.  Ja7uon(a\  it  was  decided  tbat  whefe  i 
V.  person  insures  goods  in  separate  packages  geneitDj,  and 

there  is  no  distinct  valuation  of  the  packagM^  if  mom 
of  them  are  lost^  the  memorandum  that  the  goods  «• 
warranted  free  from  average,  unless  general,  esempti  thi 
underwriters  from  liability  as  for  a  total  loss  of  pvt 
The  Court  did  not  decide  the  point  here  nused.  Jm, 
C.  J.,  in  delivering  judgment,  said:— ^*< The  fiict  of  thi 
cargo  being  in  bags  only  renders  it  more  practicable  to 
value  and  insure  each  bagful  separately :  but  ni  tb 
cAscnce  of  a  separate  valuation^  or  other  similar  expul- 
sion, to  indicate  an  intention  to  insure  each  padn||e 
severally  as  well  as  the  whole  jointly,  it  does  not  of  itrif 
show  that  the  policy,  which  is  in  terms  upon  the  trbok^ 
was  intended  to  apply  severally  to  each  particular  baj^  nj 
more  than  it  would  apply  to  each  separate  particle  of  i 
cargo  loaded  in  bulk."  Here  the  policy  has  been  fnsial 
with  the  view  that  the  goods  should  be  separable ;  thejaff 
marked  and  numbered,  and  valued  at  so  much  per  bog. 
Policies  on  goods  "in  ship  or  ships,  the  goods  to  be  declared* 
are  mere  outline  contracts  to  be  completed  by  the  declara- 
tion of  interest*  If  the  policy  had  been  on  produce,  and  the 
insured  had  declared  goods  of  different  sorts,  as  rice,  indigo 
and  sugar,  or  if  several  sorts  of  rice,  as  Necrensie,  Patna,  ot 
Larong,  had  been  declared,  they  would  have  been  sepanle 
risks :  Duff  v.  Mackenzie  (b).  It  is  clear  that  the  assured 
might  have  declared  any  number  of  ships,  and  migh 
therefore  have  created  any  number  of  risks.  In  Lewit  »• 
Mucker  (c)  the  sugar  was  valued  at  30/.  per  hopbead; 
and  that  case  was  referred  to  by  the  Court  in  /Zaffl'^* 
Janson    as    one    in    which   there  was    a    separate  insor* 

(a)  G  E.  ^  B.  422.  Insurance,  74. 

\b)  26   L.  J.,    N.  S.,  C.    r.  (c)  i!  Burr.  1167. 

513 ;     SCO    also     1    Magons    on 
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aDce   on    each    parcel      So  in  Navane  v.   Haddan{a)9       i857. 
where    each    bale   of  silk    was    separately    valued,    the     ^^ZIT^ 
defendant's  counsel  contended  that  the  insurance  was  on        _  v. 

^  Ellis. 

the  whole  81  bales,  and  that  as  all  but  twenty-three  had 
reached  their  destination  there  could  be  no  total  loss ;  but 
WilUamM,  J.,  at  Nisi  prius,  oyerruled  the  objection,  and 
directed  the  jury  that  the  insorance  was  to  be  taken  as  upon 
each  bale.  In  1  Magens  on  Insurance,  p.  74,  it  is  said, — **If  a 
person  ships  1000  pieces  of  long  cloth,  divided  into  50  bales 
of  20  pieces,  each  piece  worth  1/.,  he  may  say  1000/*  on 
50  bales  at  20il  per  bale;  and  then  (under  the  ordinary 
memorandum)  the  insurer  will  be  liable  for  3/.  per  cent 
damage  on  each  bale."  Here  the  only  valuation  is  85. 3d. 
per  bag.  In  2  Phillips  on  Insurance,  sect.  1773,  it  is  said, — 
^  Where  an  insurance  free  from  average  is  made  indiscrimi- 
nately upon  an  article,  without  any  provision  in  the  policy 
indicating  that  a  loss  is  to  be  adjusted  on  the  different 
bales^  or  packages,  or  parcels,  separately,  the  assured  cannot 
recover  for  a  total  loss  on  account  of  the  destruction 
of  a  part  of  the  insured  shipment  of  articles  of  the  same 
description." 

Bamll  (with  whom  was  Blackburn),  for  the  defendant. — 
The  contract  is  contained  in  the  policy,  and  the  memo- 
randum cannot  alter  it  It  is  not  alleged  that  there  was 
any  new  contract  The  declaration  might  have  been  by 
word  of  mouth,  though  it  is  usual  to  indorse  it  on  the 
pdicy)  and  for  the  underwriter  to  initial  it,  to  shew  that  he 
has  had  notice  of  it:  Barman  v.  Kingston  (6).  The  decla- 
ration of  interest  is  said  to  be  in  the  nature  of  a  new 
omtract;  but  that  position  was  denied  by  Lord  Ellens 
borough  in  Robinson  v.  Touray  {c\  where  it  was  said  to  be 

(a)  9  C.  B.  30,  34.   Explaiucd  (c)  3  Camp.  158.    Sec  S.  C. 

in  note  6  £.  &  B.  438.  1  M.  k  Sel.  217. 

(6)  3  Camp.  150. 
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the  mere  exercise  of  a  power  conferred  upon  the  assured. 
Here  the  underwriter  only  entered  into  a  policy  ^*on  rice" 
to  be  declared  in  ^^ship  or  ships."  Two  things  were  to  be 
declared,  the  rice  and  the  ship  or  ships.  Whatever  rice, 
and  whatever  ships  were  declared  were  to  be  free  from  par- 
ticular average.  It  is  common  to  insure  thus:  *'  1000  baga^ 
each  20  to  be  free  from  average"  (a);  but  where  there  is  do 
such  stipulation,  can  it  be  said,  that  if  a  cai^  of  oranges 
had  been  insured,  the  assured  could  have  declared  the 
value  of,  and  thereby  created  a  separate  insurance  upon 
each  orange  ?  There  is  a  power  to  make  separate  insurances 
on  the  several  ships  on  board  which  the  rice  may  be  loaded, 
but  not  to  make  separate  insurances  on  separate  bags  of 
rice  on  board  the  same  ship. 

Wildey  in  reply. — Here,  nothing  is  insured  on  the  &oe 
of  the  policy.  That  which  b  to  be  the  subject  of  the 
insurance,  is  to  be  ascertained  by  the  declaration  of  interest. 
[PoUocky  C.  B. — The  declaration  is  so  far  part  of  the  policy 
that  the  contract  cannot  be  complete  while  something 
remains  to  be  done.  But  the  declaration  of  interest  most 
be  consistent  with  the  policy.  It  is  not  consistent  with  the 
terms  of  this  policy  to  split  the  insurance  into  an  insurance 
on  separate  parcels  of  goods  in  the  same  ship.] 

Pollock,  C.  B. — We  are  all  of  opinion  that  the  defend- 
ant is  entitled  to  judgment  The  question  is,  whether  on 
a  policy  **  on  rice  to  be  declared,  warranted  free  of  particular 
average,**  the  insured  can  declare  so  as  to  make  each  parcel 
free  from  average.  I  adopt  the  argument  of  Mr.  Bo^ 
that  what  is  to  be  declared  is  the  value  of  the  rice  in  bulk. 

(a)  Hagedom  v.  Whitmore^   1  bound  to  pay  average  lepantel/ 

Stark.  1^7,  was  referred  to  as  a  on  each  particular  marked  paek- 

case  where,  by  the  terms  of  the  age. 
policy,    the    underwriters    were 
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If  the  policj  were  not  so  construed,  there  would  be  nothing       1857. 
to  prevent  the  averase  clause  from  beinir  frittered  away  to     ,^^'"''^^ 
nothing,  for  if  the  cargo  was  fruit,    the  value    of  each  v, 

orange  might  be  declared.  When,  therefore,  there  is  an 
insurance  on  rice  to  be  valued,  the  policy  does  not  give  the 
insured  power  to  declare  it  in  separate  parcels,  so  as  to 
make  the  average  clause  apply  separately  to  each. 

Bramwbll,  B. — I  am  of  the  same  opinion.  The  policy  is 
an  insurance  ^*on  rice  to  be  declared  in  ship  or  ships":  this 
however  is  subject  to  the  clause,  that  the  rice  is  to  be  free 
from  particular  average.  The  question  is,  what  may  be 
declared?  To  that  I  answer,  that  which  must  be  declared 
and  no  more.  What  then  is  necessary  to  be  determined 
by  the  declaration  ?  Where  the  policy  is  on  a  particular  ship 
for  a  particular  voyage,  and  the  value  of  the  goods  has  not 
been  mentioned  in  the  policy,  but  they  are  to  be  valued, 
the  value  must  be  declared.  If  the  ship  is  not  named,  the 
ship  must  be  declared.  Here  it  was  necessary  to  name  the 
ship  or  ships,  to  state  the  value  of,  and  something  to  identify 
the  articles  insured.  The  insurer  had  no  right  to  do  more.  If 
an  insurer  has  a  right  to  send  goods  in  several  ships,  and  does 
80^  there  are  inevitably  several  risks  and  several  insurances ; 
but  if  they  are  in  one  ship,  it  is  not  inevitable  that  there 
should  be  several  risks  in  one  ship ;  and  the  insurer  cannot 
subject  the  underwriters  to  a  risk  which  they  have  not  agreed 
to  undertake.  It  is  possible,  that  under  this  policy  the  shipper 
might  make  several  risks  of  different  sorts  of  rice ;  how  that 
may  be  I  do  not  say.  But  if,  by  the  declaration  in  the 
present  case,  the  insurer  meant  to  declare  a  separate  insu- 
rance on  each  bag,  he  put  an  obligation  on  the  underwriters 
which  they  never  contemplated.  I  read  the  policy  as 
meaning,  that  as  to  all  the  goods  in  each  ship  they  should 
be  fr^ee  of  particular  average.  I  doubt  too  whether,  if  this 
declaration  had  been  inserted  in  the  body  of  the  policy, 
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1857.       ^^  could  be  construed  as  any  thing  more  than  a  mode  of 
shewing  how  the  value  was  calculated* 

Wat80V,  B.— This  is  a  policy  «'on  rice  to  be  dedaiedt 
warranted  free  of  particular  average."  Neither  the  rioe,  nor 
the  value,  nor  the  ship^  is  defined.  The  insured  may  dedsre 
any  thing  within  the  terms  of  the  policy.  The  cargo  was 
rice  in  bags.  Since  the  case  of  RalU  v.  Jansan  {a),  it  is  clear 
that  aoydestructionof  partof  sochacaigoisnot  a  total  loss 
of  part,  but  a  partial  loss  of  the  whole.  The  onderwriter 
took  care  to  insert  a  warranty,  to  be  free  fipm  particular 
average.  Then  comes  the  indorsement  I  am  fiu:  fiooi 
saying  that  if  it  was  inserted  in  the  policy  the  insnranoe 
would  have  been  on  each  bag.  But  we  will  assome  that  it 
would  have  been  sa  It  is  said  that  the  indcNTsement  was 
initialed  by  the  underwriters.  But  the  indorsement  it  a 
declaration  by  the  insured  ascertaining  the  subject  of  the 
insurance.  The  initials  merely  acknowledge  the  receipt  of 
the  notice,  and  identify  it  as  a  declaration  by  the  insoied 
The  policy  remains  in  hands  of  the  insured.  The  declara- 
tion cannot  extend  the  contract  or  make  it  a  fresh  policy. 
It  is  said  that,  if  there  were  difierent  kinds  of  rioe^  they 
might  be  separately  declared  under  a  policy  like  (he 
present;  but  however  that  may  be  I  think  it  would  be 
safer  for  the  insured  to  provide  for  such  a  case  in  the 
policy. 

Channell,  B.— I  agree  that  the  defendant  is  entided 
to  judgment.  It  is  unnecessary  to  determine  what  the 
effect  of  the  words  would  have  been  if  they  were  in  the 
policy.  Here  they  do  not  create  a  separate  insurance  oe 
each  bag  of  rice.  At  the  time  of  the  makii^  of  the  poli^ 
certain  particulars  were  agreed  upon,  others  were  left  to  be 
settled.    The  policy  was  to  be  on  rice  to  be  warFaotad  five 

(a)  6  £.  &  B.  iS2. 
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from  particular  average,  to  be  sent  in  ship  or  ships.    Some-        1857. 
thing  more  was  wanting  to  make  a  binding  contract     The 
parties  can  only  fill  up  such  particulars  as  were  left  in        ^- 

l!iLLI§. 

blank,  so  as  to  be  consistent  with  the  policy.  But  the 
words  relied  on  supply  particulars  not  consistent  with  the 
policy,  not  filling  up  any  blank  in  the  policy,  but  incon- 
sistent with  the  terms  of  it 

Judgment  for  the  defendant 


Ex  PARTS  The  Great  Western  Railway  Company.         i^^^  ^2. 

X  HIS  was  an  application  for  a  writ  of  certiorari  to  remove  On  an  applict- 
a  cause  of  WilUam$  v.  The  Great  Western  Railway  Cam'  defendant  for 
pamf  firom  the  County  Court  of  Gloucestershire  into  this  to  remore 

f  "Unii*^  ^"*"*  *  County 

^'^*^"*  Court  a  cause 

It  appeared  firom  the  affidavits,  that  a  bull,  the  property  demand*  i?^ 
of  the  plaintifi;  had  strayed  firom  the  field  of  the  plaintiflF  ^^^J^dtif^ 
into  an  adjoining  field,  and  firom  thence  jumped  over  a  five  make  it  a 

•^  f  •',     *^  condition  that 

barred  gate,  which  was  locked,  upon  the  line  of  the  defend-  the  defendant, 
ants'  railway,  where  it  met  another  bull  belonging  to  a  shall  have  no 
person  named  Dowding.     The  two  bulls  fought,  and  while  than  would 
they  were  fighting  a  train  came  up  and  killed  both.     The  nUowed  in  the 
plaintiff  claimed  32i  as  the  value  of  his  bull.    The  plaintiff  ^""^^  ^"^• 
had  served  a  notice  that  he  required  a  jury  for  the  trial  of  the 
cause.    The  defendants'  attorney  swore  that  a  question  of 
law,  under  the  Railway  Clauses  Consolidation  Act,  1845, 
would  arise,  and  that  he  believed  that  a  jury  of  farmers 
in  the  neighbourhood  would  not  be  an  impartial  tribunal. 
Martin^  B.,  at  Chambers,  had  refused  to  make  an  order, 
except  upon  the  terms  that,  if  the  defendants  succeeded, 
the  plaintiff  should  not  pay  more  costs  than  if  the  case 
had  been    tried  in   the  County  Court    The  defendwits 
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1857.        being  unwilling  to  accept  the  order  on  those   terms,  the 
^-^^^ — '      learned  Jud^e  desired  that  the  matter  should  be  mentioned 

Ex  PARTS 

Gbeat       to  the  Court 

Western 
Railway  Co. 

PhipsoHy  in  support  of  the  application. — The  defendants 
are  entided  to  a  writ  of  certiorari  without  such  conditions 
as  those  sought  to  be  imposed.   The  9  &  10  Vict.  c.  95,  &  90, 
provides  that  ^^  no  plaint,  entered  in  any  Court  holden  under 
this  Act,  shall  be  removed  or  removable  from  the  said  Court 
into  any  of  Her  Majesty's  Superior  Courts  of  Record,  by 
any  writ  or  process,   unless  the  debt  or  damage  claimed 
shall  exceed  51,  and  then  only  by  leave  of  a  Judge  of  one 
of  the  superior  Courts,  in  cases  which  shall  appear  to  the 
Judge  fit  to  be  tried  in  one  of  the  superior  Courts,  and 
upon  such  terms  as  to  payment  of  costs,  giving  security  for 
debt  or  costs  or  such  other  terms  as  he  shall  think  fit* 
\Bramwell,  B. — The  question  here  is,  whether  the  case  is 
one  which  ought  to  be  tried  by  a  superior  Court?    If  not, 
the  cause  ought  not  to  be  removed  at  alL     If  the  case  is 
one  fit  to  be  tried  here,  why  should  terms  be  imposed  upon 
the  defendants  ?]     Symonds  v.  Dimsdak  (a)  shews  that  the 
right  of  the  subject  to  the  writ  is  not  taken  away  by  the 
concluding  words  of  this  section. 

Pollock,  C.  B. — We  are  all  of  opinion  that  this  rule 
must  be  absolute,  without  conditions.  The  claim  is  for  a 
sum  over  20L  If  the  case  had  been  one  in  which  the 
superior  Courts  had  not  a  concurrent  jurisdiction,  the  terms 
proposed  by  my  brother  Martin  would  have  been  reasonable. 
In  such  a  case,  if  a  defendant  wishes  to  have  his  case  tried 
in  a  superior  Court,  it  is  reasonable  that  he  should  bear  the 
extra  expence.  But  it  is  otherwise  in  cases  where  the 
superior  Courts  have  a  concurrent  jurisdiction. 

Rule  absolute  accordingly  (i^ 
(a)  2  Exch.  533.         (h)  See  19  &  20  Vict.  c.  108,  w.  8S,  39»  O. 
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1857, 


Attenboroooh  v.  Thompson.  No».2\, 


I 


N  this  case  the  sheriff  of  Middlesex  having  seized  the  Under  the 
defendant's  goods  under  a  fi.  fa.   issued  on  a  judgment  c.  36,  s.  i, 
obtained  by  the  plaintiff,  one  Maxwell  claimed  the  goods  Jo*i^ Vi^^^IS^ 
under  a  bill  of  sale  firom  the  defendant     In  the  affidavit  ^^^-^^^i  %^ 
filed  with  a  copy  of  the  bill  of  sale,  in  pursuance  of  the  ^'l®  «««'«»<» 

*^-'  '  *  of  every  attest- 

17  &  18  Vict.  c.  36,  s.  1,  the  attesting  witness  was  described  i°g  witness 

to  a  bill  of  sale, 

as  *^  Thomas  Myles  Attwell,  clerk  to  Messrs.  Moores  &  Sills,  it  is  a  sufficient 

•  i.  "^.T      « A    XXI  ■••rfc        ir<i  •!        •         /»"r  Compliance 

attomies,  of  No.  18,  Old  Broad  Street,  m  the  city  of  Lon-  with  the  statute 

don,  gentlemen."    The  sheriff  took  out  an  interpleader  cierkUde-^^ 

summons  which  was  beard  before  Martin,  B.,   when  it  [heoffice^OT 

appeared  that  Attwell,  the  attesting  witness,  attended  every  Se^^of 'his"'" 

day  at  No.  18,  Old  Broad  Street,  which  was  the  office  or  ^P^°^®^ 

place  of  business  of  his  employers,  but  that  he  slept  else-  "^ceps  else- 

T  •  •       •  •      where. 

where.  It  was  objected  that  the  affidavit  did  not  contain 
a  sufficient  description  of  the  residence  of  the  attesting 
witness  within  the  meaning  of  the  statute ;  and  by  consent 
of  the  parties  the  learned  Judge  ordered  that  the  sheriff 
withdraw  fit>m  possession  of  the  goods  seized ;  the  plaintiff 
to  be  at  liberty  to  take  the  opinion  of  the  Court  upon  the 
point 

Day,  in  the  present  term,  obtained  a  rule  calling  on  the 
claimant  to  shew  cause  why  the  sheriff  should  not  re-enter 
and  retake  possession  of  the  goods  seized  by  him. 

Fkipsan  shewed  cause  (Nov.  17).--The  17  &  18  Vict, 
c  36, 8. 1,  enacts  that  every  bill  of  sale,  &c.,  shall,  **  together 
with  an  affidavit  of  the  time  of  such  bill  of  sale  being  made 
or  given,  and  a  description  of  the  residence  and  occupa- 
tion of  the  person  making  or  giving  the  same,''  &c. ;  *^  and 

VOL.  IL — ^N.   8.  P  P  BXCn, 


true  place  of  abode,  sod  the  troe  addition  d 
who  shall  make  affidavit  in  Oonrt,  shall  be  in 
affidavit ;  and  in  Healope  r.  Thome  (a),  it  m 
might  state  his  place  of  abode  to  be  the  office 
employed  the  greater  part  of  the  day,  tbi 
he  slept  at  aaother  place.  Lord  EUenbormyl 
"  Tbat  the  words  '  place  of  abode '  did  not  ne 
the  place  where  the  deponent  sleeps ;  tbat  th 
rule  of  Court  was  to  ascertain  the  place  when 
was  most  usually  to  be  found,  which  in  the  pi 
the  office  at  which  he  was  employed  during  tl 
of  the  day,  and  not  the  place  whither  he  retj 
the  purposes  of  rest.  It  is  the  settled  form  of 
affidavits  swearing  to  service."  Alexander  i 
an  authority  to  the  same  effect.  Under  the 
c.  S9,  s,  12,  which  requires  an  indorsement  oi 
the  "place  of  abode"  of  the  attorney  suing  o 
has  been  held  that  an  indorsement  of  the  pU 
is  sufficient :  EngUheart  v.  Eyre  (c).  It  woi 
tive  of  great  inconvenience,  if  a  party  who  at 
at  an  office  in  London  but  slept  some  mil' 
obliged  to  describe  himself  as  of  the  latter  pL 
C.  B. — A  word  of  doubtful  import  like  "n 
he  used  for  some  purposes  iu  one  sense,  i 
in  another  sense,  but  when  a  construction 
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number  (if  any)  where  each  of  the  bail  resides;  and  accord-        1357. 
ing  to   Tanner  v.  Nash(a\  the  place  of  business  of  the      "^     ' 

t»i»  •  ••  .  Attek- 

bail  is  a  sufficient  description  of  their  residence.  There  borough 
18  no  substantial  difference  between  the  words  ^^  abode "  Thompsov. 
and  **  residence  :**  in  Richardson's  Dictionary,  and  also  in 
Walker's,  they  are  defined  as  synonymous  terms.  In  a  case 
oi  England  v.  BlackweU,  JErle,  J.,  put  this  construction  on 
the  17  &  18  Vict  c.  36,  s.  1,  and  the  question  is  now 
pending  in  the  Court  of  Queen's  Bench  (&). — He  also 
referred  to  Tojflar  v.  7%^  Crowland  Gas  Company  (c). 

Lush,  in  support  of  the  rule. — Looking  at  the  object  of 
the  Act»  the  word  ^^ residence"  is  not  satbfied  by  a  descrip- 
tion of  the  ^*  place  of  business."  The  residence  of  the  party 
giving  the  bill  of  sale  is  also  required  to  be  stated ;  and  the 
erident  intention  was  that  he  should  be  described  of  the 
place  where  be  dwells.  The  Court  of  King's  Bench  put 
their  own  construction  on  their  rule  of  M.  T.  15  Car.  2, 
and  said  that  by  ^^  place  of  abode,"  they  did  not  mean  the 
place  where  the  deponent  slept,  but  where  he  was  most 
usually  to  be  found.  So  with  regard  to  the  indorsement  on 
process  of  the  abode  of  the  attorney,  the  object  was  to 
enable  the  party  sued  to  find  the  attorney  and  pay  him  the 
debt ;  and  therefore  the  word  *^  abode "  is  satisfied  by  the 
"place  of  business"  of  the  attorney.  The  County  Court 
Act,  9  &  10  Vict.  c.  95,  s.  128,  makes  a  marked  dbtinction 
between  the  place  where  a  defendant  ^* dwells"  and  ^^ carries 
on  his  business."  In  the  case  of  the  person  giving  the  bill 
of  sale,  the  object  of  the  provision  is  to  let  his  creditors 
know  what  goods  are  assigned ;  but  that  object  would  be 
defeated  if  a  person  assigning  the  furniture  of  his  residence 
in  the  country  was  described  as  residing  at  an  office  in  London. 

(a)  1  Frice,  400.  (b)  See  pott,  p.  563,  note. 

(c)  llExch.  1. 

pp  2 
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Court  of  Queen's  Bench  have  considered  (a)  that  the  pur-        1857. 
poses  of  this  Act  would  be  better  answered  by  construing      *^^^^^ 
the  word  "  residence"  to  mean,  not  the  place  where  a  person      borough 
sleeps  but  the  place  where  he  is  chiefly  to  be  found,  which     Thompboh. 
in  the  present  case  was  the  place  where  his  employers  carried 
on  their  business.    The  Court  of  Queen's  Bench  having  put 
that  construction  on  the  Act,  we  think  our  decision  ought 
to  be  in  accordance  with  theirs,  and  the  rule  therefore 
wiU  be  discharged.    On  hearing  the  argument  I  had  myself 
arrived  at  a  similar  conclusion.     It  is  true,  there  may  be 
occasions  when  we  ought  to  construe  the  word  *^ residence" 
as  meaning  the  place  where  a  man  sleeps,  but  the  word 
does  not  necessarily  have  that  meaning.     The  object  of  the 
enactment  was  that  information  should  be  given  where  the 
witness  was  to  be  found,  in  order  that  he  might  answer  any 
inquiries  respecting  the  bill  of  sale.     I  must  guard  ag^nst 
being  supposed  to  decide  that  the  place  where  a  person 
sleeps  would  not  suffice,  it  is  enough  for  the  present  purpose 
to  say  that  the  description  in  this  case  is  sufficient. 

Bramwell,  B. — I  am  also  of  opinion  that  the  rule 
ought  to  be  discharged.  No  doubt,  in  ordinary  con- 
versation, the  word  '*  residence"  means  the  place  where 
a  man  resides ;  but  for  certain  purposes  the  word 
**  abide "  has  received  a  construction  dificrent  from  its 
usual  meaning,  and  the  question  is  whether  we  ought  not 
for  similar  reasons  to  put  the  same  construction  on  the  word 
^^re^dence"  in  this  act  of  parliament  I  am  not  altogether 
satisfied  with  the  reasoning,  but  I  think  that  this  is  a 
case  in  which  the  plain  meaning  of  the  word  may  be 
varied 

Watson,  B.,  and  Channell,  B.,  concurred. 

Rule  discharged. 

(a)  The  Court  of  Queen*8  Bench  delivered  their  judgment  in  the 
present  term  (Nov.  QO). 
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the  defendants. 


Nov,  25.  BouLTON  V.  JoNES  and  Another. 

The  defend.  i\.CTION  for  goods  sold.    Plea.— Never  indebted, 
been  in  the  At  the  trial  before  the  Assessor  of  the  Court  of  Fasnge  at 

wtth  B.,  ^nt"f  Liverpool,  it  appeared  that  the  plaintiff  had  been  foieman 

f^^g^^^^  and  manager  to  one  Brocklehnrst,  a  pipe  hose  manafiKtoer, 

Thn^ntil'  ^^^  whom  the  defendants  had  been  in  the  habit  of  dealios^ 

who  on  the  and  with  whom  they  had  a  rannine  account     On  th« 

same  day  had  •'  ° 

bought  B.*8       morning  of  the  13th  January,  1857,  the  plaintiff  booglmC 

business* 

executed  the  Brocklehurst's  stock,  fixtures,  and  business,  and  pud  foT* 

ffiving  the  them.     In  the  afternoon  of  the  same  day,  the  d^KndaDt*8 

notice  that  the  s^nraut  brought  a  written  order,  addressed  to  Brocklebon^ 

fu'^lU^b^  b!  ^^^  '^^®  60-feet  leather  hose  2^  in.     The  goods  were  sap- 

tTe^pViLuff .  P^^^^  ^y  ^®  plaintiff.    The  plaintirs  book  keeper  stnck 

could  not  out  the  name  of  Brocklehurst  and  inserted  the  name  o^ 

maintain  an 

action  for  the     the  plaintiff  in   the   order.     An  invoice  was  afterwiids 

price  of  the 

goods  against    scut  in  by  the  plaintiff  to  the  defendants,  who  laid  tbey 
knew  nothing  of  him.     Upon  these  facts,  the  jury,  wider 
direction  of  the  Assessor,  found  a  verdict  for  the  plaintif, 
and  leave  was  reserved  to  the  defendants  to  move  to  enter 
a  verdict  for  them. 

Mellish  having  obtained  a  rule  nisi  accordingly, 

]\POuhrey,  now  shewed  cause. — It  is  not  denied  bylbe 
defendants  that  the  goods,  for  the  price  of  which  this  action 
is  brought,  were  the  goods  of  the  plaintiff.     No  one  but 
the  plaintiff  could  have  sued  for  the  price  of  them.    By 
keeping  the  goods  after  notice  that  the  plaintiff  was  tbe 
owner,  the  defendants  must  be  taken  to  have  adopted  th& 
contract  with  him.     Bickerton  v.  Burrell  (a)  turned  on  the 
point  that  notice  had  not  been  given,  before  action  brougbt,   • 
that  the  plaintiff  was  the  party  really  interested,    hi  thai 
case  the  plaintiff  represented  himself  as  agent  for  another 

(a)  5  M.  &  Sel.  383. 
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person.     In  Humble  v.  Hunter  (a)  the  plaintiff  had  allowed        1357. 
her  son  to  represent  himself  as  owner.     Here  the  defendant      *^^"^ 

'^  BOULTON 

may  have  known  of  the  change  of  name  in  the  orders.  9. 

J0NE8« 

In  Rayner  v.  Grote  (&)  the  plaintifif  had  represented  himself 
to  be  merely  the  agent,  but,  being  really  the  principal,  he 
was  held  entitled  to  maintain  the  action. — He  referred  also 
to  Sinner  v.  Stocks  (c), 

MeWsJiy  in  support  of  the  rule. — This  is  not  a  case  of 
principal  and  agent.  In  Rayner  v.  Grote  (b)  there  was 
evidence  that,  at  the  time  of  the  delivery  of  the  first  parcel 
of  the  goods,  the  defendant  had  notice  that  the  plaintiff 
was  the  principal  [Martin^  B. — Here  there  was  some 
evidence  of  acceptance,  the  invoice  was  sent  in  and  the 
goods  were  not  returned.]  They  may  have  been  destroyed, 
and,  in  fact,  were  probably  used  at  the  time  they  were 
ordered.  No  set-off  could  be  pleaded  to  the  present  action 
in  respect  of  any  debt  which  might  be  due  fix>m  Brockle- 
hurst  to  the  defendant :  Isberg  v.  Bowden  (d).  The  ques- 
tion is  not  to  whom  the  goods  belonged,  but  with  whom 
the  contract  was  made.  Humble  v.  Hunter  {a)  and  Bickerton 
V.  Burrell  (e)  are  authorities  in  favour  of  the  defendants.. 

Pollock,  C.  B.  —  The  point  raised  is,  whether  the 
&ctB  proved  did  not  shew  an  intention  on  the  part  of 
the  defendants  to  deal  with  Brocklehurst.  xThe  plaintiff, 
who  succeeded  Brocklehurst  in  business,  executed  the 
order  without  any  intimation  of  the  change  that  had  taken 
place,  and  brought  this  action  to  recover  the  price  of 
the  goods  supplied.  It  is  a  rule  of  law,  that  if  a  person 
intends  to  contract  with  A.,  B.  cannot  give  himself  any 
right  under  it'    Here  the  order  in  writing  was  given  to 

(a)  12  Q.  B.  310.  (d)  8  Exch.  852. 

(6)  15  M.  &  W.  359.  (e)  5  M.  &  Sel.  383. 

(c)  4  B.  &  Aid.  437. 
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1857.        BrocklehuTSt.  Possibly  Brockleharet  might  have  adopted  Ae 
act  of  the  plaintiflp  in  supplying  the  goods,  and  nuuntained 


iit 
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V.  an  action  for  their  price.    But  since  the  plaintiff  has  chosen 

J  own 

to  sue,  the  only  course  the  defendants  could  take  was  to 
plead  that  there  was  no  contract  with  him. 

Martin,  B. — I  am  of  the  same  opinion.  This  is  not  a 
case  of  principal  and  agent  If  there  was  any  contract  at 
all,  it  was  not  with  the  plaintiff.  If  a  man  goes  to  a  shop 
and  makes  a  contract,  intending  it  to  be  with  one  particular 
person,  no  other  person  can  convert  that  into  a  contnct 
with  hiro.    / 

Bramwbll,  B. — The  admitted  fisu^ts  are,  that  the  defend- 
ants sent  to  a  shop  an  order  for  goods,  supposing  they  were 
dealing  with  Brocklehurst     The  plaintiff,  who  supplied 
the  goods,  did  not  undeceive  them.     If  the  plaintiff  were 
now  at  liberty  to  sue  the  defendants,  they  would  be  de- 
prived of  their  right  of  set-off  as  against  Brocklehnrst 
When  a  contract  is  made,  in  which  the  personality  of  the 
contracting  party  is  or  may  be  of  importance,  as  a  coDtract 
with  a  man  to  write  a  book,  or  the  like,  or  where  there  might 
be  a  set-off,  no  other  person  can  interpose  and  adopt  the/ 
contract./  As  to  the  difficulty  thaVthe  defendants  need  not 
pay  anybody,  I  do  not  see  why  they  should,  unless  they 
have  made  a  contract  either  express  or  implied./ 1  decide  the 
case  on  the  ground  that  the  defendants  did  not  know  that 
the  plaintiff  was  the  person  who  supplied  the  goods,  and 
that  allowing  the  plaintiff  to  treat  the  contract   as  made 
with  him  would  be  a  prejudice  to  the  defendants. 

Channell,  B. — In  order  to  entitle  the  plaintiff  to  recover 
he  must  shew  that  there  was  a  contract  with  himself.  The 
order  was  given  to  the  plaintiff's  predecessor  in  business. 
The  plaintiff  executes  it  without  notifying  to  the  defendants 
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who  it  was  who  executed  the  order.  When  the  invoice  was 
delivered  in  the  name  of  the  plaintiff,  it  may  be  that  the 
defendants  were  not  in  a  situation  to  return  the  goods. 

Rule  absolute. 


RiDD  V.  Bbttt  Moogridqe,  Executrix  of  William  nov.  is. 

MOGGRIDOE. 

JLIECLARATION  on  a  promissory  note  made  by  William  To  a  plea  of 
Moggridge,  the  defendant's  testator,  for  30/.  with  interest  L^f^tioM^^ 
at  the  rate  of  4  per  cent  per  annum,  payable  on  demand.     ^  romiMo"  ^^ 
Flea. — ^That  the  cause  of  action  did  not  accrue  within  °?^*»  5i«   ,.  ^ 

plaintm  replied 

six  years  before  suit.  that  the  note 

was  made  by 

Replication. — ^That  the  promissory  note  was  made  by  the  defendant 

the  said   William   Moggridge  jointly  with  one  Thomas  one  T.  P.,  and 

Perkins,  and   that  within  the  period  of  six  years  next  ,iz  y^'" 

before  this  suit,  and  in  the  lifetime  of  William  Moggridge,  t.  P?paid 

Thomas  Perkins  paid  the  plaintiff  interest  upon  the  said  }^f  piwntiff 

*  *  *  interest  on  the 

promissorv  note.  note— iTeW, 

,   ,  .        .  .      that,  assuming 

Rejoinder. — That  the  following  is  a  copy  of  the  said  the  payment 

to  have  been 

note  and  the  signatures  thereto: — **  February  1st,  1849.  made  before 
I  promise  to  pay  unto  Mary  Red,  younger,  of  Bum  Street,  ig  &  20  Vict. 
or  order,  on  demand,  the  sum  of  30/.,  with  interest  at  the  replicationwas 
rate  of  4  per  cent,  per  annum,  value  received.     As  witness  demurrer" 
my   hand    this    1st   day    of  February,    1849.      Thomas 
Perkins,  WiUiam   Moggridge."     And  the  defendant  says 
that  the  said  William  Moggridge  made  and  signed  the  said 
note  only  as  a  surety  for  Thomas  Perkins,  and  did  not 
himself  receive  any  value  or  consideration,  or  benefit,  for 
making  or  signing  the  same,  and  did  not,  at  any  time, 
authorize  the  said  Thomas  Perkins  to  pay,  nor  did  the 
said  Thomas  Perkins  pay,  any  of  the  said  interest  on  behalf 
of  him  the  said  William  Moggridge. 
Demurrer  and  joinder. 


f 


Fft^uoH,  in  support  of  thi 
bad.  The  note  ie  a  joiot 
fVard(a),  Clerk  v.  Blach 
(per  Wightman,  3.){e),  Sai 
on  Bills,  p.  6.  iPoUock,  C. 
as  both  joint  and  sereral? 
constractioD,  it  would  appi 
each.]  Payment  b;  a  join 
the  statute:  Bttriagh  7.  S 
ChanneU  t.  DUchbum  (^), 
payment  must  be  taken  to  1 
the  Mercantile  Law  Amend 
No  time  being  stated  in  t 
most  strongly  agunst  the  dc 
defendant  has  a  right  to  aay 
— [The  Court  suggested  tl 
aod  the  pleadings  be  am 
payment  did  take  place.] 

Aspland,  for  the  defendar 
to  the  replication ;  it  is  bai 
which  a  promise  may  or  ni 
ment  docs  not  necessarily 
JVaugh  v.  Cope  {k).  [fVai 
Kynman  (i).  Pollock,  C.  I 
under  circumstances  which 
ment  that  mure  is  due,  a  p 
is  necessary  that  the  circui 
the  jury.]  Part  payment 
Statute  of  Limilations  as  a 

(q)  1  Peake  N.  P.  C.  13( 
Pollock,  C.  B.,  poinled  out  tha 
this  case  is  nu  authontj. 

(6)  UoUb  N.  p.  C.  474. 

(e)  2  Q.  B.  523. 

(rf)   1  Lutw.  695. 
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in  HcHU  y.  Palmer  (a),  where  the  payment  of  interest  was 

alleged  in  the  declaration,  for  the  purpose  of  taking  a  case 

out  of  the  statute,  it  was  held  that  the  declaration  disclosed  «• 

Moao&iDQB. 
only  evidence  of  a  cause  of  action,  and  not  any  actual  cause 

of  action  that  was  not  barred  by  a  plea  of  the  Statute  of 

Limitations  in  the  usual  form.     [Bramwell^  B. — ^If  this 

case  bad  arisen  shortly  after  the  passing  of  the  21  Jac.  1, 

c.  16,  s.  3,  payment  would  have  been  held  an  insufficient 

answer.   However,  the  Courts  first  held  that  a  new  promise 

might  be  a  fresh  cause  of  action  within  the  six  years;  then 

that  an  acknowledgment  or  payment  might  be  sufficient  as 

evidence  fix>m  which  a  promise  might  be  implied.    But 

nothing  is  sufficient  unless  a  fresh  promise  is  inferred,  and 

that  inference  we  cannot  draw.] 

Per  Curiam. — The  replication  is  clearly  insufficient  The 
plaintiff  had  better  amend  by  taking  issue  on  the  plea. 

Leave  to  amend  accordingly,  otherwise 
judgment  for  the  defendants. 

(a)  2  Bing.  N.  C.  713. 


Barnes  v.  Braithwaitb  and  Nixon.  ^ov.  4. 

JLIECLARATION  for  money  had  and  received. — Plea :  wbere  a  party 
Never  indebted.  ^oTi!'^^' 

At  the  trial,  before  Pollocky  C.  B.,  at  the  London  sittings  ^"^J°JJ|{ 
after  last  Trinity  Term,  the  following  facts  were  admitted —  *™*5![.5". 

J  '  D  exorbitant  sum 

The  plaintifif  having  brought  an  action  against  one  Hay-  m  order  to 
ward,  the  cause   was  referred   to   the  defendants,    who  award,  he  may 

naiDtain  an 

were  civil  engineers.     The  defendants  proceeded  with  the  acUon  for 
reference,  which  resulted  in  an  award  in  favour  of  the  reoei^to 
plaintiflp  for  108/.     The  plaintiff  in  order  to  take  up  the  {hTexcess 
award  was  compelled  to  pay  to  the  defendants  436i  0*.  9rf.  ^J^p^^JJ^i** 
The  Master,  on  taxation  of  the  plaintiff's  costs  of  the  JJJX^I^m- 
lefiBrence  and  award,  ultimately  struck  off  from  the  arbitra-  ^^*  lerTicet. 
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groand  with  the  messaage  thereon  erected,  &c.,  to  hold        1857. 

for  21  years  from  Lady  Day  1842 ;  and  that  the  defendant      ^'    ^ 

covenanted  with  the  plaintiff  that  the  defendant,  his  execu-  «• 

Undeb^ood. 

ton,  &C.,  would  at  his  and  their  own  costs  and  charges,  frt)m 
time  to  time  and  at  all  times  during  the  term,  well  and  suffi- 
ciently uphold,  support,  sustain,  &c.,  amend  and  keep  in  good 
order  and  condition  t|ie  messuage,  &c.,  with  all  proper 
reparations,  &c. ;  and  the  said  premises  being  in  all  things 
well  and  sufficiently  repaired,  upheld,  supported,  &c., 
should,  and  would  at  the  end  or  other  sooner  determina- 
tion of  the  term  thereby  granted,  peaceably  and  quietly 
leave  surrender  and  yield  up  to  the  plaintiff  his  executors, 
&C. — Averment :  that  defendant  entered  and  was  possessed 
for  the  term. — Breach :  that  the  defendant  did  not  during 
the  term  well  and  sufficiently  repair,  &c. ;  but  permitted 
the  demised  premises  to  become  ruinous,  &c.,  for  want  of 
needful  repair. 

Fleas. — first,  that  the  defendant  did  repair. — Se- 
condly, that  after  the  making  of  the  indenture  and  before 
the  breaches,  one  Arthur  Wells,  who  was  entitled  as  against 
the  plaintiff  and  defendant  to  the  possession  of  the 
premises,  by  reason  of  certain  breaches  by  the  plaintiff  of 
certain  covenants  entered  into  by  him  before  the  making 
of  the  said  indenture,  in  a  certain  lease  under  which  the 
plaintiff  held  the  premises,  commenced  an  action  of  eject- 
ment against  the  plaintiff  and  one  Faxon,  for  the  recovery 
thereof  in  the  Court  of  Queen's  Bench :  that  it  was 
adjudged  that  A.  Wells  should  recover  possession,  &c.,  that 
thereupon,  before  the  breaches  of  covenant  in  the  declara- 
tion mentioned,  A.  Wells  caused  a  writ  of  habere  facias 
possessionem  to  issue,  &c.,  which  was  delivered  to  the 
sheriff,  &C.;  and  under  and  by  virtue  of  which  writ 
possession  of  the  said  premises  was  given  by  the  sheriff  to 
A.  Wellfl^  and  the  defendant  and  the  plaintiff  were  evicted. 
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1857.       &^  9  ^^d  ^®  poflBesdon  and  all  the  estate,  &&»  of  the 
^^j^"^"^^      plaintiff  and  of  the  defendant  in   the  premises  thereby 
V.  ended  and  detennined* 

The  plaintiff  replied,  taking  issue  on  the  pleas ;  aod  iba 
new  assigned  breaches  of  covenant  before  the  determinitioD 
of  the  term* 

The  defendant  traversed  the  breaches  mentioned  in  the 
new  assignment — Whereupon  issue  was  joined. 

At  the  trial,  before  PMockf  C  B.,  at  the  London  stdnp 
after  last  Trinity  Term,  it  appeared  that  in  May,  1839,  one 
Filer  demised  the  premises  in  question  to  the  plaintiff  te 
72  years  at  the  yearly  rent  of  421  lOt.    In  1842  die 
plaintiff  demised  the  same  premises  to  the  defimdaot  te 
21  years  at  the  yearly  rent  of  50il,  subject  to  the  co?eoaiil0 
mentioned  in  the  dedaration.     In  1848   the  defendttt 
assigned  to  one  Parker,  who  in  the  same  year  asngned  to 
Paxon.     In  March,  1855,  the  rent  being  in  arrear,  Wdhs^ 
in  whom  Filer's  interest  as  reversioner  under  the  lease  oC 
1839  had  become  vested,  brought  an  action  of  ejectmeot 
against  the  plaintiff  and  Paxon  the  tenant  in  possession* 
for  nonpayment  of  rent  under  the  lease  of  1839.    At  this 
time  the  premises  were  in  a  bad  state  of  repair.    Upon 
these  facts  the   learned  Judge  directed  a  verdict  for  the 
plaintiff  with  nominal  damages,  giving  him  leave  to  mo^ 
to  enter  a  verdict  for  an  agreed  sum  of  40i,  if  the  Co«tf^ 
should  be  of  opinion  that  he  was  entitled  to  substantial 
damages. 

Pc^^*(f(?r^  having  obtained  a  rule  nisi  accordingly' 

Overend  and  Dawdeswell  now  shewed  cause. — It  is  oo* 
disputed  that,  where  there  is  a  continuing  reversioo,  tbt 
reversioner  may,  at  any  time  during  the  term,  sue  for  ^ 
breach  of  a  covenant  to  repair,  and  the  damages  ^iU  ^ 
the  diminution  in  value  of  the  reversion.     In  CW  v.  Br^  x 
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den  {a\  the  term  was  determined  partly  at  least  by  the  act 
of  the  defendants.  In  the  present  case  the  reversion  was 
destroyed  by  the  act  of  the  plaintifis.     The  diminution  in  e. 

value  of  the  reversion  is  the  real  measure  of  damages: 
Smith  V.  Peat  {b\  Turner  v.  Lamb  {c\  The  reversion 
could  not  have  been  sold  for  anything  at  all,  the  lease 
having  been  avoided  by  reason  of  the  breach  of  other 
covenants  to  which  the  defendant  was  no  party.  It  is 
as  if  the  premises  had  been  built  on  a  cliflP  which  fell 
into  the  sea.  [Channell^  B. — Suppose  A.  lets  premises  to 
B.  who  lets  them  at  an  improved  rent,  if  his  tenant  allows 
the  premises  to  be  out  of  repair,  B.  may  choose  rather  to 
forfeit  his  interest  than  pay  his  rent  and  go  to  the  expence 
of  repairing.]  If  the  defendant  had  repaired  and  the  term 
had  not  been  forfeited,  he  would  have  had  the  benefit  of  the 
money  laid  out  by  him  during  the  remainder  of  the  term. 
The  damage  should  have  been  specially  stated  in  the 
declaration. — They  also  referred  to  Marriott  v.  Cotton  (</), 
Brierfyy.  Kendall  (e),  Hoshing  v.  Phillips  {f). 

Petersdorff  appeared  to  support  the  rule,  but  was  not 
called  upon. 

Pollock,  €•  B. — We  are  all  of  opinion  that  the  rule 
must  be  absolute.  This  case  is  distinguishable  from  the 
supposed  case  of  the  demised  premises  being  destroyed  by 
a  convulsion  of  nature,  as  by  falling  into  the  sea  or  being 
swallowed  up  and  lost,  because  there  the  original  lessor 
could  not  maintain  an  action  of  covenant  against  his  lessee, 
and  therefore  such  lessee  would  have  no  right  of  action 
against  his  underlessee.  That  does  not  apply  here,  because 
the  superior   landlord    has  a   right    of    action    on    the 

(a)  2  Man.  &  G.  39.  (d)  2  C.  &  K.  65Z. 

(»)  9  Exch.  161.  (e)  17  Q.  B.  937. 

(e)  14  M.  &  W.  412.  (/)  8  Ezcb.  16S. 
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1857, 


Hudson  and  Others  v.  Baxendalb  and  Others.  Nov.  19. 


T 


HE  first    count  of  the  declaration    stated,   that   the  Where  goods 

defendants  were  common  carriers  of  goods  for  hire  from  tendered  by  a 

London   to   Brecon   in   South  Wales,   and   the   plaintiffs  consignee  and 

delivered  to  the  defendants  as  such  common  carriers,  at  [jl^^^oraTe* 

London,  and  they  received  of  the  plaintiffs  as  such  carriers  °^**'^p*^*^|^® 

a  puncheon  containing  ein  of  the  plaintiffs,  to  be  carried  &^^f  no*»<^«  ©^ 

*  ®  ^  r  »  gycl,  refusal  to 

by  the  defendants  firom  London  to  Brecon  and  there  to  the  consignor: 

he  is  only 

be  delivered  by  them  for  the  plaintiffs,  for  hire:  Yet  the  bound  to  do 

defendants,  although  a  reasonable  time  for  that  purpose  able. 

had  elapsed,  had  not  yet  delivered  the  goods  aforesaid  for  whether  the 

the  plaintifis  at  Brecon,  and  in  fact  by  their  carelessness  oMhrc^*** 

and  negligence,  while  the  goods  were  in  their  possession  for  "^^u/^/^V 

the  purpose  aforesaid,  a  irrcat  part  of  the  gin  in  the  said  *^®  carrier 

■^      *^  o  JT  o    ^     ^  should  give 

puncheon   became   and  was  lost  to   the   plaintifis. — The  such  notice,  is 

a  question  for 

third  count  stated,  that  in  consideration  that  the  plaintifis,  the  jur^. 

at  the  defendants'  request,  delivered  to  them  certain  goods  responsible  for 

of  the  plaintifis   to  be  carried  by  the   defendants   from  fr'm'an  impCT? 

London   to   Brecon,   and   there   to  be   delivered   by   the  bu*;'gofa^ 

defendants  to  one  Thomas  Webb  for  the  plaintiffs,  for  hire,  e?*™sted  to 

*^  '  '  him  to  be 

the  defendants  promised  the  plaintifis  that  in  case  the  said  carried,  and  not 

caused  by  any 

Thomas  Webb  should  refuse  to  receive  the  said  goods,  negligence  or 

omission  on  his 

whereby  the  same  should  remain  undelivered,  the  defend-  part. 
ants  would  give  due  notice  of  such  refusal  and  non-delivery 
to  the  plaintifis,  and  would  take  due  and  proper  care  of  the 
said  goods  until  such  notice  should  have  been  given.  And 
although  the  plaintifis  then  delivered  to  the  defendants, 
and  they  then  received  the  said  goods  for  the  purpose 
aforesaid,  and  the  defendants  then  accordingly  carried  the 
said  goods  to  Brecon  and  there  offered  to  the  said  Thomas 

TOL.  IL — N.  8.  Q  Q  EXCII. 
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it  was  found  that,  either  from  leakage  or  depredation,  there        1857. 
was  a  deficiency  of  more  than  twenty-five  gallons  of  gin.      ^^~*^ 
There  was  very  little  evidence  as  to  the  condition  of  the  •• 

*^  3AXENDALE. 

cask,  or  that  the  bung  was  secure  at  the  time  the  cask 
was  delivered  to  the  defendants,  or  when  it  was" tendered 
to  Webb.  But  the  cask  was  a  new  one,  and  it  was 
shewn  that  the  defendants  were  in  the  habit  of  rejecting 
packages  tendered  to  them  to  be  carried  if  in  bad  order. 
No  notice  was  given  to  the  plaintifis  that  there  was  any- 
thing vn'oilg  about  this  cask.  But  a  witness  named  Frost, 
a  person  in  the  employ  of  the  Moderator  Boat  Company, 
stated,  that  when  he  received  the  puncheon  from  the 
defendants  at  Newport,  to  the  best  of  his  belief  it  was  not 
full  and  was  leaky,  and  that  he  had  made  the  following 
entiy  respecting  it  in  a  book  of  the  defendants ;  *'  Not  full 
and  leaky  at  the  bung."  The  plaintifis'  counsel  tendered 
evidence  to  prove  that  when  goods  are  refused  by  the 
consignee,  it  is  the  usage  of  carriers  to  give  notice  thereof 
to  the  consignor,  but  the  learned  Judge  having  refused  to 
receive  the  evidence,  it  was  withdrawn. 

It  was  submitted  on  behalf  of  the  defendants,  that  under 
these  circumstances,  they  were  not  responsible.  The  learned 
Judge  told  the  jury  that  it  was  not  the  duty  of  a  carrier, 
under  all  circumstances,  to  give  notice  to  the  consignor  of 
the  consignee's  refusal  to  receive  the  goods,  but  that  he 
was  only  bound  to  do  what  was  reasonable;  and  his  lord- 
ship left  it  to  the  jury  to  say  whether  what  the  defendants 
bad  done  was  reasonable,  with  reference  to  all  the  circum- 
stances. His  lordship  also  told  the  jury  that  the  defendants 
were  responsible  for  any  loss  which  arose  from  their  negli- 
gence between  London  and  Brecon ;  that  afler  the  consignee 
had  refused  to  receive  the  puncheon  they  were  bound  to 
put  it  in  a  place  of  safety,  but  that  they  were  not  responsible 
for  any  loss  which  occurred  while  the  cask  was  in  Morris's 

Qd  2 


I 


MICHAELMAS  TERM^   21   TICT.  ^79 

carrier  between  A.  and  B.  receives  goods  to  be  carried  from 
A.  to  B.,  and  thence  to  be  forwarded  by  a  distinct  convey- 
ance to  C. ;  as  soon  as  he  arrives  with  the  coods  at  B.  and  v- 

.  ...  Baxehdale. 

deposits  them  in  his  warehouse  there,  his  responsibility  as 

carrier  ceases  ;  for  that  is  the  terminus  of  his  duty  as  such. 
He  then  becomes,  as  to  the  goods,  a  mere  warehouseman 
undertaking  for  their  further  transportation/*  To  hold 
that  a  carrier  continues  liable  after  he  has  tendered  the 
goods  to  the  consignee  and  deposited  them  in  a  place  of 
safety,  would  subject  him  to  risk  from  the  misconduct 
of  parties  over  whom  he  has  no  control  Moreover,  the 
third  count  does  not  allege  any  common  law  duty  of 
carriers  to  give  notice  to  the  consignor  of  the  refusal  of  the 
consignee  to  receive  the  goods,  but  it  is  founded  on  a  con- 
tract by  the  defendants  to  do  so,  and  no  such  contract  was 
proved.  In  Crmich  v.  Tlie  Great  Western  Railway  Com- 
pany  (a),  it  was  never  suggested  that  it  was  the  duty  of  the 
carrier  to  give  the  consignor  notice. — Thirdly,  the  learned 
Judge  properly  directed  the  jury  that  the  defendants  were 
not  liable  for  leakage,  during  the  transit,  unless  it  arose 
fix>m  their  negligence.  A  carrier  is  not  liable  for  accidents 
arising  frx)m  the  inherent  defects  of  the  matters  intrusted 
to  him  to  be  carried,  of  which  he  has  no  notice.  Thus  in 
Sietoart  v.  Crawley  (ft),  where  a  carrier  was  held  liable  for 
the  loss  of  a  dog  tied  with  a  string,  Lord  EUenbarough 
said  that  **  the  case  was  not  like  that  of  the  delivery  of  goods 
imperfectly  packed,  since  in  such  case  the  defect  was  not 
vbible.*'  If  the  loss  arose  through  bad  packing  to  which 
the  defendants'  attention  was  not  called,  they  are  not 
responsible. 

J.  Brown  and  Holly  in  support  of  the  rule. — First,  the 
evidence  as  to  the  usage  was  improperly  rejected.   [Pollock^ 

(a)  Ante,]^.  491.  (b)  2  Stark.  323. 
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pleases,  without  giving  notice  to  the  consignor,  and  charge        1857. 
him  during  all  that  time  for  warehouse-room  ?  [Bramwell, 


UDBON 


B. — It  IS  clear  that  the  defendants  had  a  right  to  warehefise  v. 

^^  Baxendale. 

the  goods  at  Brecon :  Crouch  v.  JTie  Cfreat  Western  Railway 

Company  (a).]    The  defendants  were  liable  for  the  loss  that 

arose  during  the  transit,  unless  they  could  shew  that  the 

loss  arose  from  circumstances  which  exempted  them  from 

liability.     Leakage  is  amongst  the  various  contingencies 

for  which  a  carrier  is  liable :  Phillips  v.  Clark  (6).     After 

the  defendants  had  notice  of  the  leak,  it  was  their  duty  to 

have  had  it  stopped :  Peck  v.  Evans  {cy  In  Dale  v.  Hall  (i), 

it  is  laid  down  that  ^'everything  is  negligence  in  a  carrier 

that  the  law  does  not  excuse,  and  he  is  answerable  for 

goods  the  instant  he  receives  them  into  his  custody,  and  in 

all  events  except  they  happen  to  be  damaged  by  the  act  of 

God  or  the  King's  enemies."    The  learned  Judge  should 

have  told  the  jury  that,  if  the  loss  arose  from  an  accident  in 

the  transit,  the  defendants  were  liable. — They  also  referred 

to  Trent  and  Mersey  Namgatian  Company  v.  Wood{e). 

Bramwell,  B. — I  am  of  opinion  that  this  rule  must  be 
discharged.  If  the  learned  Judge  had  said  that  the  defend- 
ants were  only  liable  for  negligence,  that  would  have  been  a 
misdirection.  But  that  is  not  the  effect  of  the  sum  ming  up. 
The  substance  of  it  is,  that  if  the  damage  arose,  while 
the  defendants  held  the  goods  as  carriers,  they  are  liable. 
Next,  Mr.  Brown  contended  that  there  was  negligence, 
on  the  part  of  the  defendants,  in  not  giving  notice  to  the 
consignor  of  the  refusal  of  the  package,  as  well  as  in  not 
taking  precautions  against  the  leak.  The  true  rule  is, 
that  when  a  consignee  refuses  to  accept  a  parcel  tendered 
to  him  by  a  carrier,  the  carrier  must  conduct  himself  as 

(a)  Ante,  p.  491.  (cQ  1  Wils.  281. 

\h)  '2  C.  B.  N.  S.  156.  (<?)  4  Doug.  287. 

(c)  16  £a5t,  244. 
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1857.  The  word  *' residence  "  is  used  in  other  sUtotes  andbn 
received  the  construction  now  contended  for.  By  the  3 &4 
BOROUGH  Wm.  4,  c  42,  s.  8,  no  plea  in  abatement  for  the  non-joioder 
TII0MP805.  of  a  co-defendant  shall  be  allowed,  unless  verified  bj  ao 
affidavit  stating  his  *'  place  of  residence  ;**  and  in  Maglninf 
V.  Mudie{a\  it  was  held  that  the  statute  was  not  sadrfed 
bj  a  statement  of  his  place  of  business."  So  in  Zankf. 
Smythe{b)y  it  was  held  that  the  **  residence"  mentioned  in 
that  statute  means  the  domicile  or  home  of  the  party.  The 
9  &  10  Vict.  c.  66,  s.  1,  provides  that  no  person  shiD  be 
removed  from  any  parish  in  which  he  shall  have  renddix 
five  years;  but  could  it  be  said  that  a  clerk  who  had  been 
five  years  at  a  place  of  business  was  irremoveable  under  thit 
statute.  The  term  ''residence"  also  occurs  in  the  Refonn 
Act«  2  Wm.  4,  c.  45,  s.  32,  and  has  been  held  to  mem 
where  a  party  bona  fide  dwelk :  Witham^  Appt,  Thmoh 
Uesp.  (c).  In  Rex  v.  The  Inhabitants  of  North  Curry  {iji 
Bayleyj  J.,  speaking  of  the  word  ''resides,''  said: — ^" I  take 
it  that  that  word,  where  there  is  nothing  to  shew  that 
it  is  used  in  a  more  extensive  sense,  denotes  the  place 
where  an  individual  eats,  drinks,  and  sleeps ;  or  where  his 
family  or  his  servants  eat,  drink,  and  sleep."  The  requisi- 
tions of  the  17  &  18  Vict.  c.  36,  must  be  strictly  complied 
with :  Allen  v.  Thompson  (e),  Ration  v.  English  (/). 

Cur.  adv.  vulL 

Pollock,  C.  B.,  now  said. — We  are  of  opinion  that  this 
rule  should  be  discharged.  We  delayed  giving  judgment, 
because  we  understood  that  the  same  point  was  raised  in 
the  Court  of  Queen's  Bench,  and  we  were  desirous  to  avoid 
any  difference  of  opinion  between  the  two  Courts.    The 

(a)  5  C.  B.  283.  (rf)  4  B.  &  C.  953. 

{h)  15  M.  &  W.  433.  {e)    1  H.  &  N.  15. 

(c)  8  Scott,  N.  R.  783.  (/)  7  E.  &  B.  94. 
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there  is  no  rule  of  law  binding  a  carrier,  under  such  cir- 
cumstances, to  give  notice  to  the  consignor.     No  trace  of 

such  a  doctrine  is  to  be  found  in  the  books.     No  doubt  in    _     «• 

Baxendale. 

some  cases  such  a  course  may  be  proper,  but  I  see  no 
reason  to  find  fault  with  the  manner  in  which  the  case  was 
left  to  the  jury  on  this  point  As  to  the  last  point,  the  law 
is  clear.  A  carrier  is  an  insurer, — a  warehouseman  is  not 
But  a  carrier  is  not  responsible  for  damage  arising  from 
any  inherent  defect  in  an  article  delivered  to  him  to  be 
carried.  If  the  learned  Judge  had  intended  to  say  that 
negligence  was  necessary  to  render  the  carrier  liable,  he 
would  have  been  wrong.  But  the  language  objected  to 
was  used  by  the  learned  Judge  in  reference  to  such  loss  as 
occurred  by  reason  of  the  negligence  of  the  defendants, 
as  distinguished  from  such  as  arose  from  the  defect  of  the 
cask.  His  ruling  was,  that  the  defendants  were  liable  for 
the  safe  carriage  of  the  gin  from  London  to  Brecon,  in 
respect  of  all  loss  or  injury,  except  such  as  arose  from  the 
defect  of  the  cask,  and  as  to  such  defect  that  the  onus 
of  proving  it  lay  upon  the  defendants.  I  think  that  a 
correct  statement  of  the  law. 

Channell,  B. — I  agree  that  the  rule  must  be  discharged. 
I  dissent  frx)m  the  doctrine  propounded  by  the  plaintifis' 
counsel  that,  as  a  matter  of  law,  a  carrier  is  bound  to  give 
notice  to  the  consignor  in  the  event  of  a  refusal  by  the 
consignee  to  accept  goods  sent  to  him.  There  may  be 
cases  in  which  such  a  course  may  be  proper,  but  it  was  left 
to  the  jury  to  say  whether  there  was  such  an  obligation 
under  the  circumstances  of  the  present  case.  As  to  the 
other  point,  I  think,  that  in  substance,  the  question  left 
to  the  jury  was  whether  the  loss  was  occasioned  by  the 
inherent    vice  of   the  cask,  as    distinguished  from    any 
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Nov,  25,  BouLTON  V.  J0NE8  and  Anodier. 

The  defend-      jTIlCTION  for  goods  Sold.    Plea.— Never  indebted. 
been  in  the  At  the  trial  before  the  Assessor  of  the  Court  of  Passage 

w?th^B.,  scnTa  Liverpool,  it  appeared  that  the  plaintiff  had  been  forema 
for  goods^^^*^  and  manager  to  one  Brocklehurst,  a  pipe  hose  manofiMStmei 
m'^iiitiff  *  ^^^^  whom  the  defendants  had  been  in  the  habit  of  dealing 
who  on  the       and  with  whom  they  had  a  rannine  account     On  th< 

fame  day  had  ''  ° 

bought  B.*8       morning  of  the  13th  January,  ISS?,  the  plaintiff  boagh 

business* 

executed  the  Brocklehurst's  stock,  fixtures,  and  business,  and  paid  fe 
ffiTing  the  them.  In  the  afternoon  of  the  same  day,  the  defaidant'i 
nottce  that  th?  s^i^ant  brought  a  written  order,  addressed  to  Brocklehunt 
fu^T^d^by  B.*  ^^^  ^^^^^  60.feet  leather  hose  2 J  in.  The  goods  were  sup 
the^WnUff .  P^^^  ^y  *®  plaintiff.  The  plaintiff's  book  keeper  ttrocl 
could  not         out  the  name  of  Brocklehurst  and  inserted  the  name  » 

maintain  an  ^ 

action  for  the     the  plaintiff  in   the  order.     An  inyoice  was  aftcrwinu 

price  of  the  »  •!   l 

goods  against    Sent  in  bj  the  plaintiff  to  the  defendants,  who  said  tbg 
^  '  knew  nothing  of  him.     Upon  these  &cts,  the  jury,  onde] 

direction  of  the  Assessor,  found  a  verdict  for  the  plaiodS! 

and  leave  was  reserved  to  the  defendants  to  move  to  entei 

a  verdict  for  them. 
Mellish  having  obtained  a  rule  nisi  accordingly, 

M^Ouhrey,  now  shewed  cause. — It  is  not  denied  by  tke 
defendants  that  the  goods,  for  the  price  of  which  this  action 
is  brought,  were  the  goods  of  the  plaintiff.  No  one  but 
the  plaintiff  could  have  sued  for  the  price  of  them.  Bj 
keeping  the  goods  after  notice  that  the  plaintiff  was  tii< 
owner,  the  defendants  must  be  taken  to  have  adopted  th 
contract  with  him.  Bickerton  v.  Burrell  (a)  turned  on  tl: 
point  that  notice  had  not  been  given,  before  action  brough 
that  the  plaintiff  was  the  party  really  interested.  In  ih 
case  the  plaintiff  represented  himself  as  agent  for  anoth 

(a)  5  M.  &  Sel.  383. 
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penoo.  In  HuaAh  v.  HwUer  (a)  the  plaintifF  had  allowed 
ber  80O  to  represent  himself  as  owner.  Here  the  defendant 
may  have  known  of  the  change  of  name  in  the  orders. 
In  Bmfner  v.  Grote  {b)  the  plaintiff  had  represented  himself 
to  be  merely  the  agent,  but,  being  really  the  principal,  he 
was  held  entitled  to  maintain  the  action. — He  referred  ako 
to  Stumer  v.  Stocks  (c). 


MeBUh^  in  support  of  the  rule. — This  is  not  a  case  of 
priDdpal  and  agent  In  Rayner  v.  Grote  (ft)  there  was 
eridence  that,  at  the  time  of  the  delivery  of  the  first  parcel 
of  the  goods,  the  defendant  had  notice  that  the  plaintiff 
was  the  principal  [Martin^  B. — Here  there  was  some 
eridence  of  acceptance,  the  invoice  was  sent  in  and  the 
goods  were  not  returned.]  They  may  have  been  destroyed, 
>od,  m  £ict,  were  probably  used  at  the  time  they  were 
ordered.  No  set-off  could  be  pleaded  to  the  present  action 
ut  respect  of  any  debt  which  might  be  due  from  Brockle- 
l^QiBt  to  the  defendant :  lAerg  v.  Botoden  (if).  The  ques- 
tion is  not  to  whom  the  goods  belonged,  but  with  whom 
the  contract  was  made.  Humble  v.  Hunter  {a)  and  Bicherton 
V.  BurreR  {e)  are  authorities  in  favour  of  the  defendants^ 

Pollock,  C.  B.  —  The  point  raised  is,  whether  the 
&cts  proved  did  not  shew  an  intention  on  the  part  of 
the  defendants  to  deal  with  Brocklehurst.  ^^The  plaintiff, 
who  succeeded  Brocklehurst  in  business,  executed  the 
order  without  any  intimation  of  the  change  that  had  taken 
place,  and  brought  this  action  to  recover  the  price  of 
the  goods  supplied.  It  is  a  rule  of  law,  that  if  a  person 
intends  to  contract  with  A.,  B.  cannot  give  himself  any 
right  under  it'    Here  the  order  in  writing  was  given  to 

(a)  12  Q.  B.  310.  (d)  8  Exch.  852. 

(b)  15  M.  &  W.  359.  (<p)  5  M.  &  Sel.  383. 

(c)  4  B.  &  Alil.  437. 


MICHAELMAS  TSRM^  31   VICT.  567 

iras  who  executed  the  order.     When  the  invoice  was        1857. 
d  in  the  name  of  the  plaintiff,  it  may  be  that  the 
ints  were  not  in  a  situation  to  return  the  goods. 

Rule  absolute. 


>  V.  Bbttt  Moggridoe,  Executrix  of  William  Nov.  is. 

MOGORIDOE. 

LAR ATION  on  a  promissory  note  made  bj  William  to  a  plea  of 

Jge,  the  defendant's  testator,  for  30/.  with  interest  Li'nl^-oSi*'^ 

ite  of  4  per  cent  per  annum,  payable  on  demand.  a^promiMorr^ 

—That  the  cause  of  action  did  not  accrue  within  "?*f » 5i®   ,.  ^ 

plamtiffreplied 
s  before  suit.  that  the  note 

was  made  bjr 

cation. — ^That  the  promissory  note  was  made  by  the  defendant 
1  William   Moggridge  jointly  with  one  Thomas  one  T.  P.,  and 
.  and   that  widiin  the  period  of  six  years  next  six  yean  ^ 
lis  suit,  and  in  the  lifetime  of  William  Moggridge,  t.  p!pidd 
Perkins  paid  the  plaintiff  interest  upon  the  said  ^f^J^^^ 
)ry  note.  ^^ — ^^ 

^  ^      that,  assuming 

nder. — That  the  following  is  a  copy  of  the  said  the  payment 

.  to  have  been 

i  the  signatures  thereto: — *^  February  1st,  1849.  made  before 
le  to  pay  unto  Mary  Red,  younger,  of  Bum  Street,  19  &  20  Vict. 
,  on  demand,  the  sum  of  30/1,  with  interest  at  the  replication  was 
L  per  cent,  per  annum,  value  received.     As  witness  5^^^^^™* 
id    this    1st   day    of  February,    1849.      Thomas 
William   Moggridge.**     And  the  defendant  says 
said  William  Moggridge  made  and  signed  the  said 
ly  as  a  surety  for  Thomas  Perkins,  and  did  not 
receive  any  value  or  consideration,  or  benefit,  for 
or  signing  the  same,  and  did  not,  at  any  time, 
3  the  said  Thomas  Perkins  to  pay,  nor  did  the 
»mas  Perkins  pay,  any  of  the  said  interest  on  behalf 
lie  said  William  Moggridge. 
rrer  and  joinder. 
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1857.  Phipson^  in  support  of  the  demurrer.— The  i 

^"^'^^      bad.     The  note  is  a  joint  and  several  note: 
^'  Ward  {a\    Clerk   v.   Blachstock  (4),    Scffina  y 

(per  Wiffhtman,  ^•){c\  Sayer  v.  Chaytor{d)y 
on  Bills,  p.  6.     [PoUoch^  C.  B. — Can  the  note 
as  both  joint  and  several?    Looking  at  the  f 
construction,  it   would  appear  to  be  the   sevei 
eacL]     Payment  by  a  joint  maker  takes  the 
the  statute:   Burleigh  v.  Stoti(e),  Wyatt  v.  j 
Channett  v.  Ditchbum  {g).     As  against  the  del 
payment  must  be  taken  to  have  been  before  th 
the  Mercantile  Law  Amendment  Act,  19  &  20 
No  time  being  stated  in  the  rejoinder,  it  mu 
most  strongly  against  the  defendant.     [Bramwt 
defendant  has  a  right  to  say  the  same  as  to  the 
— [The  Court  suggested  that  the  case  should 
and   the   pleadings   be   amended   by   alleging 
payment  did  take  place.] 

Aspland,  for  the  defendant — There  is  anoth 
to  the  replication ;  it  is  bad  as  only  stating  ev 
which  a  promise  may  or  may  not  be  inferred, 
ment  does  not  necessarily  take  a  debt  out  of 
Waugh  v.  Cope  {h),  [fFa^^on,  B.,  referred  to 
Kynman  (z).  Pollock^  C.  B. — If  the  part  payn 
under  circumstances  which  shew  that  it  is  an  ; 
ment  that  more  is  due,  a  promise  may  be  pros 
is  necessary  that  the  circumstances  should  be  i 
the  jury.]  Part  payment  does  not  operate  as 
Statute  of  Limitations  as  a  matter  of  law,  and 

(a)    1    Peake  N.   P.   C.  130.              (e)  8  B.  &  C. 

Pollock,  C.  B.,  pointed  out  that              (/)  8  Bing.  3< 

this  case  is  no  authority.  (jg)  5  M.  &  W 

(h)  Holt's  N.  P.  C.  474.  (A)  6  M.  &  >V 

(c)  2  Q.  B.  525.  (0    1  Exch.  I 

(^0  1  Lutw.  695. 
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in  HMs  v.  Palmer  (a),  where  the  payment  of  interest  was 

alleged  in  the  declaration,  for  the  purpose  of  taking  a  case 

OQtof  the  statute,  it  was  held  that  the  declaration  disclosed  »• 

HooaBiDGE. 
oolyendence  of  a  cause  of  action,  and  not  any  actual  cause 

of  action  that  was  not  barred  by  a  plea  of  the  Statute  of 

Limitations  in  the  usual  form.     [BramwelU  B. — ^If  this 

CKe  had  arisen  shortly  after  the  passing  of  the  21  Jaa  1, 

c^  16, 8.  3,  payment  would  have  been  held  an  insufficient 

answer.   However,  the  Courts  first  held  that  a  new  promise 

might  be  a  firesh  cause  of  action  within  the  six  years;  then 

that  an  acknowledgment  or  payment  might  be  sufficient  as 

eridence  firom  which  a  promise  might  be  implied.     But 

nothing  is  sufficient  unless  a  firesh  promise  is  inferred,  and 

that  inference  we  cannot  draw.] 

PerCuBiAM. — The  replication  is  clearly  insufficient  The 
plaintiff  had  better  amend  by  taking  issue  on  the  plea. 

Leave  to  amend  accordingly,  otherwise 
judgment  for  the  defendants. 

(a)  2  Bing.  N.  C.  713. 


Barnes  r.   Braithwaite  and  Nixon.  ^^v,  a. 

UECLARATION  for  money  had  and  received. — Plea :   where  a  ptrty 

Iff  •    J  r  ^  J  to  an  arbitra- 

Wever  mdebted.  tion  is  com- 

At  the  trial,  before  Pollock,  C.  B.,  at  the  London  sittings  {^"^^JJ^! 
■ftcr  last  Trinity  Term,  the  followincr  facts  were  admitted —  trator  an 

^  '  °  exorbitant  sum 

•Hie  plaintiff  having  brought  an  action  against  one  Hay-  »  order  to 
^aid,   the  cause   was  referred   to   the  defendants,    who  award,  be  may 

maintain  an 

i*tre  civil  engineers.     The  defendants  proceeded  with  the  action  for 

nAi*  ...  i<    1    •  t    '      r  /•   .1       money  bad  and 

Terence,  which  resulted  m  an  award  in  favour  of  the  receiTedto 
^Itintiff  for  108/.     The  plaintiff  in  order  to  take  up  the  JhTexcess 
^^%rd  was  compelled  to  pay  to  the  defendants  436t  0*.  9d.  ^J^p^^** 
^  Master,   on  taxation  of  the  plaintiff's  costs  of  the  J^^^^^J^J^-JJ^ 
^fet^nce  and  award,  ultimately  struck  off  firom  the  arbitra-  ^^*  senrioes. 


tors'  fees  the  Bum  of  239/.  (a) : 
action  was  brought,  the  defeat 
the  amount,  llie  defendsnti 
the  circumstances  above  state 
the  arbitraton.  The  leanu 
for  the  pliuntiff  vith  liberty 
enter  a  verdict  for  them,  if  tb 
that  the  actiou  was  not  miuni 
ZmsH  now  moved  accordii 
actiou  would  not  lie. 

Watsok,  R— This  Court, 
intimated  a  ntrong  opinion  t1 
an  action  was  maintainable ;  i 
a  County  Court  Appeal,  hei 
Erie,  J.,  that  doctrine  was  acl 

ZusA  requested  time  to  con 
admitted  that  he  was  not  enli 


(o)  See  Bamet  v.  Haymard, 
1  II.  &  N.  742. 


Nm.  aO.  DaV1E3  v.   \ 

Thodeftndani,  CoVENANT._The  decia 
"J^fJbc  of  AP"'.  1842.  by  indentur. 
hadcoveEiwed  defendant,  (he   plaintiff  let 

Willi  iho  plain.  '  » 

tiff,  hli  l(>ssor, 

to  keep,  and  at  tbe  expiration  or  lOoneT  de termination  a 

premises  in  repair,  allowed  tbemto  become  out  of  repair. 

Ibe  plaiDiiff  having  committed  a  forTeituro  b;  nonpajmei 

ejectment,  and  eiirtcd  the  plaintiff  and  defendant. — R 

recoTer  againit  the  dcrendant  subslanlial  damagea  for  thi 
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and  with  the  messaage  thereon  erected,  &C.9  to  hold        1857. 
21  years  from  Lady  Day  1842 ;  and  that  the  defendant      ^'     ' 
enanted  with  the  plaintiff  that  the  defendant,  his  execu-  v. 

UMBBRlfOOD. 

iy&c.,  would  at  his  and  their  own  costs  and  charges,  from 
e  to  time  and  at  all  times  during  the  term,  well  and  suffi- 
itly  uphold,  support,  sustain,  &a,  amend  and  keep  in  good 
&r  and  condition  t{ie  messuage,  &c.,  with  all  proper 
irations,  &a ;  and  the  said  premises  being  in  all  things 
and  sufficiently  repaired,  upheld,  supported,  &c., 
lid,  and  would  at  the  end  or  other  sooner  determina- 
of  the  term  thereby  granted,  peaceably  and  quietly 
e  surrender  and  yield  up  to  the  plaintiff  his  executors, 
—Averment :  that  defendant  entered  and  was  possessed 
he  term. — Breach :  that  the  defendant  did  not  during 
term  well  and  sufficiently  repair,  &c« ;  but  permitted 
demised  premises  to  become  ruinous,  &c.,  for  want  of 
fill  repair. 

leas. — first,  that  the  defendant  did  repair.— Se- 
Ij,  that  after  the  making  of  the  indenture  and  before 
^reaches,  one  Arthur  Wells,  who  was  entitled  as  against 
plaintiff  and  defendant  to  the  possession  of  the 
lises,  by  reason  of  certain  breaches  by  the  plaintiff  of 
in  covenants  entered  into  by  him  before  the  making 
e  said  indenture,  in  a  certain  lease  under  which  the 
dff  held  the  premises,  commenced  an  action  of  eject- 
;  against  the  plaintiff  and  one  Paxon,  for  the  recovery 
lof  in  the  Court  of  Queen's  Bench:  that  it  was 
iged  that  A.  Wells  should  recover  possession,  &c.,  that 
mpon,  before  the  breaches  of  covenant  in  the  declara- 
mentioned,  A.  Wells  caused  a  writ  of  habere  facias 
monem  to  issue,  &c.,  which  was  delivered  to  the 
ff,  &C.;  and  under  and  by  virtue  of  which  writ 
iflsion  of  the  said  premises  was  given  by  the  sheriff  to 
^eDs^  and  the  defendant  and  the  plaintiff  were  evicted. 


&C. ;  and  the  pofleenoD  and  i 
plaintiff  and  of  the  defendant 
ended  and  determined. 

The  plaintiflf  replied,  taking  ia 
new  assigned  breaches  of  coTenai 
of  the  term. 

Hie  defendant  traversed  the 
new  aarignmenL — Whereupon  it 

At  the  trial,  before  PoBack,  C. 
after  laat  Trinity  Term,  it  appea) 
nior  demised  the  premises  in  q 
72  years  at  the  yearly  rent  o 
plaintiff  demised  the  same  prei 
21  years  at  the  yearly  rent  of  5( 
mentioned  in  the  declaration, 
assigned  to  one  Parker,  who  in 
Faxon,  In  March,  1855,  the  i 
in  whom  Filor'e  interest  as  revc 
1839  had  hecome  vested,  broug 
against  the  ptainUfF  and  Pazon 
for  nonpayment  of  rent  under  t 
time  the  premises  were  in  a  b 
these  facts  the  learned  Judge 
plaintiET  wilh  aominal  damages, 
to  enter  a  verdict  for  an  agreec 
should  be  of  opinion  that  he  ' 
damages. 

Petersdojff  having  obtained  a 


Overend  and  Dowdetwell  now 
disputed  that,  where  there  is  i 
reversioner  may,  at  any  time  di 
breach  of  a  covenant  to  repair 
the  diminution  in  value  of  the  re 
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deii{Q\  the  term  was  detennined  partly  at  least  by  the  act 

of  the  defendants.    In  the  present  case  the  reversion  was 

destroyed  by  the  act  of  the  plaintifis.     The  diminution  in  v. 

Uhdbbwood. 
value  of  the  reversion  is  the  real  measure  of  damages : 

SWA  V.  Peat  {b\  Turner  v.   Lamb  (c).     The  reversion 

could  not  have  been  sold  for  anything  at  all,  the  lease 

iunring  been  avoided  by  reason  of  the  breach  of  other 

corenants  to  which  the  defendant  was  no  party.     It  is 

IB  if  the  premises  had  been  built  on  a  cliff  which  fell 

bto  the  sea.     [ChanneU,  B. — Suppose  A.  lets  premises  to 

&  who  lets  them  at  an  improved  rent,  if  his  tenant  allows 

the  premises  to  be  out  of  repair,  B.  may  choose  rather  to 

fcrfeit  his  interest  than  pay  his  rent  and  go  to  the  expence 

of  repairing.]     If  the  defendant  had  repaired  and  the  term 

bad  not  been  forfeited,  he  would  have  had  the  benefit  of  the 

money  laid  out  by  him  during  the  remainder  of  the  term. 

The  damage  should  have  been  specially  stated  in  the 

declaration. — They  also  referred  to  Marriott  v.  Cotton  (rf), 

Brierfy  v.  Kendall  (e),  Hoiking  v.  Phillips  (/). 

Petersdtnff  appeared  to  support  the  rule,  but  was  not 
called  upon. 

Pollock,  C.  B. — We  are  all  of  opinion  that  the  rule 
most  be  absolute.  This  case  is  distinguishable  from  the 
lopposed  case  of  the  demised  premises  being  destroyed  by 
a  convulsion  of  nature,  as  by  falling  into  the  sea  or  being 
swallowed  up  and  lost,  because  there  the  original  lessor 
^Id  not  maintain  an  action  of  covenant  against  his  lessee, 
^d  therefore  such  lessee  would  have  no  right  of  action 
tgainst  his  underlessee.  That  does  not  apply  here,  because 
%e  superior   landlord    has  a   right    of    action    on    the 

(a)  2  Man.  k  G.  39.  ((Q  2  C.  &  K.  553. 

(h)  9  Excb.  161.  (c)  17  Q.  B.  937. 

(e^  14  M.  &  W.  412.  (/)  3  Excb.  168. 


BXCHBQO: 

coveaaot  to  leave  and  deli 
remed;  bj  ejeclmeDt.  Ad 
is  liable  to  make  good  the  c 
indemnify  himself  hy  this  u 

B&AHWELL,  B. — It  IB  said 

to  recover  substantial  damaj 
able  if  he  could  not  Tfa 
damage  uhould  be  stated  in 
not  have  been  done  since  i 
ance  of  the  plaintiff's  coven 
that  of  the  defendant.  The 
by  Mr.  Overemt  is  a  very  g 
of  the  damages  to  be  reco 
gcBted  of  a  man  being  andi 
but  not  to  rebuild  it  if  it  i 
such  a  case  the  house  shoul 
repair,  I  should  saj  that  no 
the  lessor  on  the  covenant 
have  sustained  no  damage, 
when  delivered  up  to  ihe  gi 
less  than  they  would  have  bi 

Watson,  B. — I  am  of  t 
object  of  a  covenant  of  this 
the  pockets  of  a  lessor,  bu 
of  the  acts  stipulated  for. 
usually  such  as  are  sufficient 
As  a  matter  of  fact,  it  b  nei 
extent  ihc  reversion  is  dan 
meut  of  rent  does  not  affect 


Channell,  B.,  concurred 
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1867. 


Hudson  and  Others  v.  Baxendalb  and  Others.  Nov.  19. 

IHE  first   count  of  the  declaration    stated,  that   the  Where  goods 

defendants  were  common  carriers  of  goods  for  hire  from  tendered  by  a 

IxMidon  to  Brecon   in   South  Wales,   and  the   plaintiffs  consignee  and 

deKrered  to  the  defendants  as  such  common  carriers,  at  [hwTunonSe 

London,  and  they  received  of  the  plaintiffs  as  such  carriers  ^^Vm^t^* 

i  puncheon  containing  gin  of  the  plaintiffs,  to  be  carried  P^®  notice  of 

bjthe  defendants  from  London  to  Brecon  and  there  to  the  consignor: 

-  •  .     .  .  he  la  only 

be  dehvered  by  them  for  the  plaintiffs,  for  hire:  Yet  the  bound  to  do 

defendants,  although  a  reasonable  time  for  that  purpose  able, 

bid  elapsed,  had  not  yet  delivered  the  goods  aforesaid  for  whether  the 

tbe  plaintifis  at  Brecon,  and  in  fact  by  their  carelessness  ^p^^^^ 


the 

ud  negligence,  while  the  goods  were  in  their  possession  for  ™*^u/*/^Y 
tbe  purpose  aforesaid,  a  fnreat  part  of  the  gin  in  the  said  *}*®  carrier 

*  o  A  o  should  gire 

puncheon  became  and  was  lost  to  the  plaintiffs. — The  such  notice,  is 

tbird  count  stated,  that  in  consideration  that  the  plaintifis,  the  jury. 

Ht  the  defendants'  request,  delivered  to  them  certain  goods  responsible  for 

of  the  plaintiffs   to  be  carried   by  the   defendants   from  fromS Se"r! 

London  to   Brecon,   and   there   to  be   delivered   by   the  S|fn*°ofawk 

defendants  to  one  Thomas  Webb  for  the  plaintiffs,  for  hire,  entrusted  to 

^  *  '   him  to  be 

tbe  defendants  promised  the  plaintiffs  that  in  case  the  said  carried,  and  not 

,l_  ^  caused  by  any 

fbomas  Webb  should  refuse  to  receive  the  said   goods,  negligence  or 

1--  111  .  ii.  111/.-!     omission  on  his 

^oereby  the  same  should  remam  undelivered,  tbe  defend-  part. 
>Qt8  would  give  due  notice  of  such  refusal  and  non-delivery 
to  the  plaintiffs,  and  would  take  due  and  proper  care  of  the 
ttid  goods  until  such  notice  should  have  been  given.  And 
Although  the  plaintifis  then  delivered  to  the  defendants, 
And  they  then  received  the  said  goods  for  the  purpose 
Aforesaid,  and  the  defendants  then  accordingly  carried  the 
said  goods  to  Brecon  and  there  offered  to  the  said  Thomas 

VOL*  n. — N.  S.  Q  Q  EXCII. 
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it  was  found  that,  either  from  leakage  or  depredation,  there        1857. 
WM  a  deficiency  of  more  than  twenty-five  gallons  of  gin.      ^^     ' 
There  was  very  little  evidence  as  to  the  condition  of  the  9- 

''  9AXENDALI. 

cask,  or  that  the  bung  was  secure  at  the  time  the  cask 
was  delivered  to  the  defendants,  or  when  it  was" tendered 
to  Webb.  But  the  cask  was  a  new  one,  and  it  was 
shewn  that  the  defendants  were  in  the  habit  of  rejecting 
packages  tendered  to  them  to  be  carried  if  in  bad  order. 
No  notice  was  given  to  the  plaintifis  that  there  was  any- 
diiDg  wrong  about  this  cask.  But  a  witness  named  Frost, 
a  person  in  the  employ  of  the  Moderator  Boat  Company, 
stated,  that  when  he  received  the  puncheon  fix)m  the 
defendants  at  Newport,  to  the  best  of  his  belief  it  was  not 
foil  and  was  leaky,  and  that  he  had  made  the  following 
entry  respecting  it  in  a  book  of  the  defendants ;  *'  Not  full 
and  leaky  at  the  bung."  The  plaintifis*  counsel  tendered 
efidence  to  prove  that  when  goods  are  refused  by  the 
conngnee,  it  is  the  usage  of  carriers  to  give  notice  thereof 
to  the  consignor,  but  the  learned  Judge  having  refused  to 
receive  the  evidence,  it  was  withdrawn. 

It  was  submitted  on  behalf  of  the  defendants,  that  under 
these  circumstances,  they  were  not  responsible.  The  learned 
Judge  told  the  jury  that  it  was  not  the  duty  of  a  carrier, 
Qoder  all  circumstances,  to  give  notice  to  the  consignor  of 
the  consignee's  refusal  to  receive  the  goods,  but  that  he 
was  only  bound  to  do  what  was  reasonable;  and  his  lord- 
diip  left  it  to  the  jury  to  say  whether  what  the  defendants 
IukI  done  was  reasonable,  with  reference  to  all  the  circum- 
stances. His  lordship  also  told  the  jury  that  the  defendants 
were  responsible  for  any  loss  which  arose  from  their  negli- 
gence between  London  and  Brecon  ;  that  after  the  consignee 
^  refused  to  receive  the  puncheon  they  were  bound  to 
pot  it  in  a  place  of  safety,  but  that  they  were  not  responsible 
fcr  any  loss  which  occurred  while  the  cask  was  in  Morris's 

QQ  2 
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1857.  waieboiiset  if  it  aroae  from  leikige ;  nor  iraw  di^  mpii- 
rible  for  loss  on  the  jouneyy  if  it  mxme  from  eoe  of  dm 
incidentB  to  which  acaok  is  liaUe:  thai  if  the  jmif  M  nol 
think  it  was  made  oat  to  their  satishctioB  thst  die  loa 
oocorred  while  the  cask  was  in  the  dtdmiaaltf  puMMaoBj 
they  were  not  rttpoonUe.  Thejinyha^^f^fondafBifiet 
for  the  defendanti^ 

J.  Brown,  in  the  present  term^  obtsioed  a  nde  mnftr  i 
new  trial  on  the  grounds: — That  the  learned  Judge njeent 
the  eridence  offered  to  prohre  a  nsage  to  give  nolioe  of  Ai 
refusal  of  goods  by  the  consignee :  that  the  kaned  JcrilpB 
should  have  directed  the  joiy  that  it  was  die  defawhalif 
daty  to  give  notice  to  the  consignor  of  the  oondgneellRfiMl 
to  receive  the  goods :  that  the  learned  Judge  tmiSmi^ 
the  jury  in  telling  them  that  the  defendants  were  not  EiUi 
for  leakage,  during  the  transit^  by  aoddenvor  nnkoi  da 
leakage  arose  from  their  negligence:  thai  die  hmd 
Judge  should  have  directed  the  jurjr  dial  the  debodMli 
were  liable  for  leakage  in  the  coarse  of  the  tranrit,  odIhi 
the  loss  arose  from  the  plaintiflb*  negligence  or  defiuilr. 

JVUde  and  C  Pollock  now  shewed  cause. — First,  cfi- 
dence  of  the  usage  of  carriers  to  give  notice  to  the  con- 
signor of  the  refusal  of  the  consignee  to  receive  the  goodfl)  I 
was  properly  rejected. — Secondly,  as  a  matter  of  law,  i 
carrier  is  not  bound  to  give  anv  such  notice.  His  dotj 
is,  '*  safely  and  securely  to  carry  the  goods  to  their  pkee 
of  destination  and  there  deliver  to  them  in  a  reaaooabie 
time,  and  in  a  reasonable  manner:"  Stoiy  on  Bailiiieoti> 
§  509:  Stephenson  v.  Hart  (a).  If  the  consignee  refiiKS 
to  receive  the  goods,  the  carrier  is  bound  to  put  them 
in  a  place  of  safety,  and  having  done  so  his  responsibility 
ceases.     In  Story  on  Bailments,  §  537,  it  is  said:— ''If  • 

(a)  4  Bing.  476/ 
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carrier  between  A.  and  B.  receives  goods  to  be  carried  from 
A.  to  B.5  and  thence  to  be  forwarded  by  a  dbtinct  convey- 
anoe  to  C. ;  as  soon  as  he  arrives  with  the  iroods  at  B.  and  «. 

....  Baxbhdale. 

depofiits  them  in  his  warehouse  there,  his  responsibility  as 
carrier  ceases  ;  for  that  is  the  terminus  of  his  duty  as  such. 
He  then  becomes,  as  to  the  goods,  a  mere  warehouseman 
Qodertaking  for  their  further  transportation.**     To  hold 
that  a  carrier  continues  liable  after  he  has  tendered  the 
goods  to  the  consignee  and  deposited  them  in  a  place  of 
afety,  would  subject   him  to  risk  from  the   misconduct 
of  parties  over  whom  he  has  no  control     Moreover,  the 
third  count  does  not  allege  any  common  law  duty  of 
carriers  to  give  notice  to  the  consignor  of  the  refusal  of  the 
coosigQee  to  receive  the  goods,  but  it  is  founded  on  a  con- 
tract by  the  defendants  to  do  so,  and  no  such  contract  was 
proTed.      In  Crmich  v.  The  Great  Western  Railway  Com- 
/)aj^(a),  it  was  n^ver  suggested  that  it  was  the  duty  of  the 
carrier  to  give  the  consignor  notice. — Thirdly,  the  learned 
Judge  properly  directed  the  jury  that  the  defendants  were 
not  liable  for  leakage,  during  the  transit,  unless  it  arose 
from  their  negligence.     A  carrier  is  not  liable  for  accidents 
^ing  from  the  inherent  defects  of  the  matters  intrusted 
^  him  to  be  carried,  of  which  he  has  no  notice.     Thus  in 
Steujort  V.  Crawley  (i),  where  a  carrier  was  held  liable  for 
Uie  loss  of  a  dog  tied  with  a  string,  Lord  Ellenhorough 
^  that  ''the  case  was  not  like  that  of  the  delivery  of  goods 
^Uiperfectly  packed,  since  in  such  case  the  defect  was  not 
^ible."     If  the  loss  arose  through  bad  packing  to  which 
^e  defendants'   attention   was  not  called,  they   arc   not 
'^sponsible. 

J.  Brown  and  HoUy  in  support  of  the  rule. — First,  the 
^idence  as  to  the  usage  was  improperly  rejected.    [Pollock^ 

(a)  AfUe,p,  491.  (6)  2  Stark.  323. 
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pleases,  without  giving  notice  to  the  consignor,  and  charge 

him  during  all  that  time  for  warehouse-room  ?  IBramwell, 

B.— It  is  clear  that  the  defendants  had  a  right  to  warehe^e  v. 

the  goods  at  Brecon :  Crouch  v.  TTie  Great  Western  Railway 

Cmpany  (a).]    The  defendants  were  liable  for  the  loss  that 

arose  during  the  transit,  unless  they  could  shew  that  the 

lofls  arose  from  circumstances  which  exempted  them  from 

liability.    Leakage  is  amongst  the  various  contingencies 

for  which  a  carrier  is  liable :  PhiUipa  v.  Clark  (&).     After 

the  defendants  had  notice  of  the  leak,  it  was  their  duty  to 

hare  had  it  stopped :  Peck  v.  Evans  (c).  In  Dak  v.  Hall  {d), 

it  is  laid  down  that  *' everything  is  negligence  in  a  carrier 

that  the  law  does  not  excuse,  and  he  is  answerable  for 

goods  the  instant  he  receives  them  into  his  custody,  and  in 

all  events  except  they  happen  to  be  damaged  by  the  act  of 

God  or  the  King's  enemies."    The  learned  Judge  should 

ha?e  told  the  jury  that,  if  the  loss  arose  from  an  accident  in 

the  transit,  the  defendants  were  liable. — They  also  referred 

to  Trent  and  Mersey  Navigation  Company  v.  fFood{e). 

Bramwell,  B. — I  am  of  opinion  that  this  rule  must  be 
discharged.  If  the  learned  Judge  had  said  that  the  defend- 
ants were  only  liable  for  negligence,  that  would  have  been  a 
niisdirection.  But  that  is  not  the  effect  of  the  sum  ming  up. 
'Hie  substance  of  it  is,  that  if  the  damage  arose,  while 
the  defendants  held  the  goods  as  carriers,  they  are  liable. 
Next,  Mr.  Brown  contended  that  there  was  negligence, 
OQ  the  part  of  the  defendants,  in  not  giving  notice  to  the 
consignor  of  the  refusal  of  the  package,  as  well  as  in  not 
taking  precautions  against  the  leak.  The  true  rule  is, 
that  when  a  consignee  refuses  to  accept  a  parcel  tendered 
to  him  by  a  carrier,  the  carrier  must  conduct  himself  as 

(a)  Ante,  p.  491.  (d)  I  Wils.  281. 

lb)  1  C.  B.  N.  S.  156.  (e)  4  Doug.  287. 

(c)  16  East,  244. 
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t  18  no  rule  of  law  binding  a  carrier,  under  such  cir- 

stanceSy  to  give  notice  to  the  consignor.     No  trace  of 

I  a  doctrine  is  to  be  found  in  the  books.     No  doubt  in  «• 

Baxkhdale. 

e  cases  such  a  course  may  be  proper,  but  I  see  no 
on  to  find  &ult  with  the  manner  in  which  the  case  was 
to  the  jury  on  this  point  As  to  the  last  point,  the  law 
ear.  A  carrier  is  an  insurer, — a  warehouseman  is  not 
a  carrier  is  not  responsible  for  damage  arising  from 
inherent  defect  in  an  article  delivered  to  him  to  be 
led.  If  the  learned  Judge  had  intended  to  say  that 
igence  was  necessary  to  render  the  carrier  liable,  he 
Id  have  been  wrong.  But  the  language  objected  to 
used  by  the  learned  Judge  in  reference  to  such  loss  as 
rred  by  reason  of  the  negligence  of  the  defendants, 
istinguished  from  such  as  arose  from  the  defect  of  the 
.  His  ruling  was,  that  the  defendants  were  liable  for 
safe  carriage  of  the  gin  from  London  to  Brecon,  in 
H^t  of  all  loss  or  injury,  except  such  as  arose  from  the 
:t  of  the  cask,  and  as  to  such  defect  that  the  onus 
roving  it  lay  upon  the  defendants.  I  think  that  a 
>ct  statement  of  the  law. 

BANNELL,  B. — I  agree  that  the  rule  must  be  discharged, 
sent  from  the  doctrinie  propounded  by  the  plaintifis' 
sel  that,  as  a  matter  of  law,  a  carrier  is  bound  to  give 
e  to  the  consignor  in  the  event  of  a  refusal  by  the 
gnee  to  accept  goods  sent  to  him.     There  may  be 

in  which  such  a  course  may  be  proper,  but  it  was  left 
le  jury  to  say  whether  there  was  such  an  obligation 
r  the  circumstances  of  the  present  case.     As  to  the 

point,  I  think,  that  in  substance,  the  question  left 
e  jury  was  whether  the  loss  was  occasioned  by  the 
ent    vice  of   the  cask,  as    distinguished  from    any 


Cooke. 
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by  yirtae  of  the  said  Acts  respectively,  seized  and  took  and        1857. 
distrained  other  goods  of  the  plaintiff,  to  wit,  a  stack  of      ^-'-^r— ^ 

Lee 

beans,  as  a  distress  for  the  said  rates  and  taxes  in  the  said  _  v. 
plea  mentioned,  the  said  goods  being  liable  to  a  distress  for 
the  said  rates,  and  of  sufficient  value  to  pay  and  satisfy  the 
same,  and  the  costs  and  charges  of  the  said  distress,  and 
the  appraisement  and  sale  thereof;  and  the  said  General 
Commissioners  afterwards  sold  the  said  last  mentioned  goods 
to  one  Leverton,  and  could  and  might  and  ought  to  have 
fiilly  paid  and  satisfied  the  said  rates  and  the  said  costs  and 
charges,  and  without  any  sufficient  cause  or  excuse,  refused 
and  neglected  so  to  da 

Rejoinders. — First,  taking  issue  on  the  replication. — 
Secondly,  that  after  the  General  Commissioners  had  made 
the  distress  in  the  replication  mentioned,  and  before  the 
General  Commissioners  could  satisfy  the  smd  rates  and 
taxes  by  means  of  the  last  mentioned  distress,  the  plaintiff 
wrongfully  and  forcibly  prevented  the  General  Commis- 
sioners and  their  collector  fi*om  delivering  the  goods  and 
chattels  distruned,  as  in  the  replication  mentioned,  to 
Leverton;  and  wrongfully  and  forcibly  prevented  Leverton 
from  taking  possession  of  the  same,  and  thereby  wrong- 
fully and  illegally  prevented  the  defendant  from  acquiring 
any  legal  remedy  against  Leverton  for  the  price  of  the 
said  last  mentioned  goods  and  chattels ;  and  the  plaintiff 
wrongfiiUy  and  forcibly  kept  and  detained  the  last  men- 
tioned goods  and  chattels  in  his  (the  plaintiffs)  own 
possession,  and  converted  and  disposed  thereof  to  his 
own  use :  and  that  the  plaintiff,  of  his  own  wrong  and  by 
his  own  act  and  de&ult,  prevented  the  General  Commis- 
rioners  from  obtaining  payment  of  the  rates  and  taxes  and 
the  costs  of  the  last  mentioned  distress  or  any  part  thereof 
by  means  of  a  sale  of  the  stack  of  beans,  and  rendered  the 
last  mentioned  distress  wholly  ineffectual  and  abortive. 
— Whereupon  issue  was  joined. 
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passed  at  the  fall  of  the  hammer  to  the  purchaser.     The        1857. 
stack  no  longer  remained  in  the  possession  of  the  auction-      ^^^t?^^ 
eer^  and  the  purchaser  is  now  liable  for  the  price  of  it.    In  «• 

'^  COOKX. 

GiUard  y.  Brittain  (a),  it  was  held  that  the  seller  of  goods 
was  entitled  to  maintain  an  action  for  the  price  of  them 
though  he  afterwards  wrongfully  retook  them.  [Martiny 
B. — In  that  case  the  goods  were  actually  delivered  to  the 
purchaser.]  Here  there  was  a  perfect  sale,  and  the  lien  of 
the  seller  for  the  price  was  waived.  The  plaintifiP  would 
have  no  answer  to  an  action  of  trover  by  the  purchaser. 
That  being  so,  the  second  distress  for  the  same  rates  was 
unlawful:  Dawson  v.  Cropp  (i).  [Watson^  B. — Suppose 
before  the  sale  there  had  been  a  rescue,  might  not  the 
defendant  have  distrained  again  ?]  The  second  rejoinder 
confesses  the  sale  alleged  in  the  replication,  it  is  therefore 
bad  and  affords  no  answer  to  the  replication. 

Cur.  adv.  vuU. 

Pollock,  C.  B.,  now  said. — In  this  case  the  plaintiff, 
who  was  a  farmer,  brought  an  action  of  trespass  against 
the  defendant  for  making  a  second  distress  upon  him  for 
drainage  rates.  There  had  been  a  former  distress  for  the 
same  rates,  when  a  bean  stack  was  seized  and  sold  under 
that  distress ;  but  the  plaintiff,  at  the  time  of  the  sale,  gave 
notice  that  he  would  never  permit  the  stack  to  be  removed 
from  the  premises.  After  the  sale  he  prevented  the  buyer 
from  removing  it,  and  the  buyer  therefore  repudiated 
the  purchase.  The  bailiff  then  distrained  a  second  time. 
The  argument  of  the  plaintiff's  counsel  was,  that  under 
these  circumstances  there  was  a  sale  under  the  first  distress, 
and  therefore  that  the  property  passed :  that  the  buyer  had 
a  right  to  go  and  take  possession  of  the  stack  by  force,  if 
necessary,  and  that  he  was  bound  to  rely  on  hb  remedy 
(a)  8  M.  &  W.  575.  (b)  1  C.  B.  961. 


MICHAELMAS  TERM,   21   VICT.  589 

Channsll,  B. — If  the  docaments  are  annexed  to  the  1857. 

affidavits  they  are  filed,  and  they  cannot  afterwards  be  ^-'■r^-^ 

Attev. 

taken  ofiP  the  file  without  the  leave  of  the  Court.    If  they  borough 

are  only  referred  to  as  exhibits,  the  documdnts  may  be  Clabk. 
taken  out  of  Court  when  the  matter  has  been  disposed 
of  (a). 

(a)  See  Tebhuii  v.  Ambler,  7  Dowl.  674. 


The  King  (Greorge  the  Third)  v.  Peter  De  La  Mottb 
(a  Lunatic),  and  William  Bower,  the  Mortgagee 
claiming  the  undivided  moieties  of  the  several  Messuages 
or  Tenements,  Lands  and  Premises  seized  under  an 
extent  issued  against  the  said  Peter  De  La  Motte: 

On  a  writ  of  Extent 

X  HIS  was  a  petition  by  William  De  La  Motte,  eldest  son  The  lands  of 
and  heir-at-law  of  the  above  named  Peter  De  La  Motte,  crown  having 
addressed  to  the  Lord  Chief  Baron  and  the  other  Barons  gn/sold  under 
of  the  Court  of  Exchequer,  stating  that  in  and  previously  c^®3^thl*pjl 
to  the  year  1797,  the  above  named  defendant,  Peter  De  chaser  in  I802 

■^  '  '  obtained  an 

La   Motte,  now  deceased,  was   the  airent  for  his   then  orde^fo'  ^  , 

^^  payment  of  the 

Majesty's  Packet  Boats,  stationed  at  Weymouth  in  the  money  to  the 
county  of  Dorset ;  and  was  seized  or  entitled  to  an  estate  remembrancer, 

subject  to  the 

in  fee  simple,  of  or  in  certain  undivided  shares  of  certain  order  of  the 
freehold  messuages,  situate  in  the  borough  and  town  of  Excheqaer. 
Weymouth  and  Melcombe  Regis,  subject  to  a  mortgage  wMinr^ltedin 
thereof,    held    by  the    above    named   defendant  William  th®^!?f!'*?^ 

''  the  dividends 

Bower.  ^®^  ^^^^  ^™® 

to  time  re- 
invested. 
The  money  remained  in  Court  till  1857,  when  the  fund  had  increased  to  an  amount  more  than 
sufficient  to  satisfy  the  debt  of  the  Crown.— ^eU,  that  the  Crown  was  not  entitled  to  a  share  of 
the  surplus  arising  from  the  investment,  but  only  to  the  principal,  interest  and  oosts. 
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said  writ  issued  was  discharged  in  the  year  1822,  under        1857. 
the  sign  manual  of  King  George  the  Fourth.  ^^"k^^^ 

The  petitioner  submitted  that,  under  the  circumstances  Gbobob  hi. 
aforesaid,  he  being  the  eldest  son  and  heir-at-law  of  the  DeLaMottb. 
said  Peter  De  La  Motte  deceased,  was  under  and  by  virtue 
of  such  title  and  in  accordance  with  the  provisions  of  the 
act  of  parliament  (25  Geo.  3,  c.  35),  entitled  to  the  respec* 
tive  sums  of  1,614/.  19s.  6€L  Bank  3  percent.  Consolidated 
Annuities  and  1,790/1 13«.  8d.  cash,  respectively  standing 
to  the  credit  of  this  cause ;  and  he  therefore  prayed  that 
the  said  sums  of  1,6142. 19«.  6d.  and  1,790/.  ISs.  8(L  might, 
together  with  any  further  dividends  that  mi^ht  accrue  due 
on  the  same  sums,  &c.,  be  transferred  and  paid  to  the 
petitioner,  or  that  their  lordships  would  make  such  other 
proper  order  in  the  premises  as  the  circumstances  of  the 
case  might  require,  and  to  their  lordships  might  seem 
meet. 

The  petition  was  supported  by  affidavits  identifying  Peter 
De  La  Motte  the  petitioner's  father  with  the  defendant  in 
this  writ  of  extent;  and  shewing  that  the  petitioner  was  the 
son  and  heir  of  the  said  Peter  De  La  Motte.  From  the 
proceedings  in  the  Court  of  Exchequer,  it  appeared  that 
by  a  commission,  which  issued  in  the  year  1800,  Peter 
De  La  Motte  was  found  indebted  to  the  Crown  in 
490il  14«.  l^d.  for  monies  received  by  him  for  the  use 
of  his  Majesty  as  agent  for  his  Majesty's  Packet  Boats 
at  Weymouth;  and  that  on  9th  of  July,  1801,  an  order  for 
sale  under  the  extent,  reciting  that  Peter  De  La  Motte 
had  been  found  and  declared  to  be  a  lunatic,  was  made  by 
the  Court  of  Exchequer.  The  equity  of  redemption  of 
the  premises  was  sold  under  the  extent  to  the  defendant 
Bower,  who  was  the  mortgagee  for  595/.,  and  a  report 
thereof  was  made  on  the  22nd  of  June,  1802,  which  was 
confirmed  on  the  23rd  of  the  same  month.     On  the  26th 

▼OL.   II.— N.   8.  R  B  EXCIL 
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1857.        ^^  July,  1802,  an  order  was  made  by  the  Court 
^— "^^"^-^      chequer,  whereby,  after  reciting  the  said  orders,  u 
Oxo&oB  III.    motion  of  counsel  on  behalf  of  the  purchaser,  pray; 

am 

DcLaMottb.  he  might  be  at  liberty  to  pay  into  the  hands  of  the 

remembrancer  the  amount  of  the  purchase  money 
to  attend  such  further  order  of  the  Court  as  sh 
made  touching  the  same,  and  that  he  might  be 
possession,  and  that  the  tenant  might  attorn,  and 
deputy  remembrancer  and  all  other  proper  partie 
join  in  and  execute  proper  conveyances,  &c  :  On 
the  several  orders,  and  on  hearing  Mr.  Abbott^  of 
appearing  on   behalf  of  his  Majesty  to  consent, 
ordered  by  the  Court  as  prayed.     In   1822  the 
490/.  14«.  7^.  was  by  royal  warrant  cleared  off  the  < 
of  the  Accountant  General  of  the  Post-office  as  ir 
able.     By  the  5  Vict.  c.  5,  s.  6,  it  was  enacted  thai 
5th  of  October,  1841,  the  sum  of  1,6142.  19«.  6c 
cent  Consolidated  Bank  Annuities,  then  standing 
name  of  the  Accountant  General  of  the  Court 
chequer  in  trust,  in  a  cause  depending  in  the  sai 
as  a  Court  of  Revenue,  '*  The  King  v.  De  La  Motte, 
become  by  force  of  that  Act  vested  in  the  Queen's 
brancer  in  the  Court  of  Exchequer  for  the  time  \ 
trust,  to  attend  the  orders  of  the  said  Court  of  Exc 
and  the  several  sums  of  cash  specified  in  the  2nd  sc 
being  cash  in  the  Bank  of  England  to  the  accouDi 
Accountant  General  of  the  said  Court  of  Exchequer 
&c.,  should  be  vested  in  the  Queen's  remembranc 
in  trust,  &c. ;  and  the  same  should  be  applicable  to 
purpose  as  the  same  were  respectively  applicable  t( 
the  passing  of  that  Act — The  2nd  schedule  contai 
following  item : 

"The  King  v.  De  La  Motte.— Cash  1,065/.  175. 
Hugh  Hill  and  IV,  C.  Fooks,  for  the  petitionci 
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petitioner  is  entitled  to  the  fund,  subject  to  the  right  of       1357. 
the  Crown.     He  does  not  dispute  the  right  of  the  Crown      "^^     ' 
to  be  paid  the  amount  of  the  debt  with  interest  at  5  per    George  m. 

r. 

cent  [fFatson,  B. — The  Court  of  Exchequer  has  invested  DeLaMottb, 
the  fund  advantageously ;  but  that  dops  not  alter  the  rights 
of  the  parties.  Suppose  the  money  had  been  lost  altogether, 
would  De  La  Motte's  estate  have  been  exonerated  ?]  If  the 
securities  upon  which  the  money  was  invested  had  fallen 
in  value,  the  Crown  would  have  alleged  that  the  debt  was 
unsatisfied.  The  nature  of  the  property  is  not  changed  by 
what  has  taken  place ;  the  money  in  Court  is  simply  an 
indemnity  fund.  The  Crown  has  no  equitable  right  to 
receive  any  portion  of  the  increase  of  the  fund. — They 
referred  also  to  Trevor  v.  BIucke(a).  [^Pollock,  C.  B. — 
The  real  question  is,  whether  the  Crown  is  to  be  considered 
as  a  joint  proprietor  or  only  as  having  a  lien.  If  the  Crown 
has  nothing  more  than  a  lien,  the  lien  must  be  satisfied, 
but  that  is  all.  As  soon  as  Mr.  Hill  pointed  out  that  what- 
ever was  the  result  of  the  investment  the  Crown  must  have 
had  its  lien  satisfied,  it  became  clear  that  the  equity  is, 
that  the  party  who  would  have  had  to  bear  the  burden 
of  a  loss  should  have  the  benefit  of  the  increase.  Chan- 
nelly  B. — The  25  Geo.  3,  c.  35  (6),  expressly  provides,  that 

(a)  6  De  Grex,  M*N.  &  G.  170.  of   such  debtor,    in    any  lands, 

(b)  Which  enacts, — "That  it  tenements  or  hereditaments  which 
shall  and  may  be  lawful  to  and  have  been  or  shall  hereafter  be 
for  his  Majesty's  Ck)urt  of  £x-  extended,  under  and  by  virtue  of 
chequer,  and  the  same  Court  is  any  such  writ  of  extent,  or  diem 
hereby  authorized,  on  the  appli-  clausit  extremum,  as  aforesaid,  or 
cation  of  his  Majesty's  Attorney  so  much  thereof  as  shall  be  suffi- 
General,  in  a  summary  way,  by  cient  to  satisfy  the  debt  for  which 
motion  to  the  same  Court,  to  the  same  shall  have  been  so 
order  that  the  right,  title,  estate  extended,  shall  be  sold  in  such 
and  interest  of  any  debtor  to  his  manner  as  the  said  Court  shall 
Majesty,  his  heirs  and  successors,  direct ;  and  that  when  a  purchaser 
and  the  right,  title,  estate  and  or  purchasers  shall  be  found,  the 
interest  of  the  heirs  and  assigns  conveyance  of  the  land?,   tene- 

RR   2 
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1857.        ify  A^Gi*  payment  of  the  debt  to  the  Crown^  and  oi 

^""^^''^^      and  expences  incurred  in  enforcing  the  paymen 

George  hi.    there  shall  be  any  surplus,  the  surplus  shall  beloi 

DeLa  Motte.  same  persons  as  would  be  entitled  to  the  lands,  &c 


The  Solicitor  Creneral  and  Weltby^  for  the  Crow 
argument  of  the  petitioner  might  be  well  fount 
were  competent  to  the  Crown  to  levy  the  ba 
the  debt,  in  case  the  fund  in  Court  proved  in! 
to  satisfy  the  whole  of  it  The  money  was  p 
Court,  into  the  hands  of  the  Crown  officer,  and 


ments  or  hereditaments  so  de- 
creed to  be  sold,  shall  be  made 
to  the  purchaser  or  purchasers 
bj  his  Majesty^s  remembrancer 
in  the  said  Court  of  Exchequer, 
or  his  deputj,  under  the  direc- 
tion of  the  said  Ck>urt ;  bj  a  deed 
of  bargain  and  sale,  to  be  enrolled 
in  the  same  Court ;  and  that  from 
and  afler  the   making   of  such 
conyeyance,   and  the  enrolment 
thereof   as    aforesaid,    the    bar- 
gainee or  bargainees  in  such  con- 
veyance, and  his  or  their  heirs, 
executors,  administrators  and  as- 
signs, shall  have,  hold  and  enjoy 
the  lands,  tenements  and  heredi- 
taments therein  comprised  for  his 
and  their  own  respective  use  and 
benefit,  not  only  against  the  ex- 
tent of  the  Crown,  but  also  against 
such  debtor  of  the  Crown,  or  the 
surety  or  sureties  of  such  debtor, 
and  all   persons  claiming  under 
such    debtor  or    the    surety   or 
sureties,  unless  by  a  title  para- 
mount  to   and  available  in   law 
against  such  extent  as  aforesaid ; 
and  all  moneys  which  shall  become 
payable  from  any  such  purchaser 
or  purchasers  as  aforesaid,  shall 


be  paid,  accounted  for,  ai 

towards  the  discharge  o 

due  to  the  Crown,  ai 

costs  and  expences  wl 

be  incurred    by    the  < 

enforcing  the  payment 

debt,  in  such  manner  a 

Court  of  Exchequer  si 

time  to  time  order  anc 

And  if,    after    paymen 

whole  debt  to  the  Crov 

all  costs  and  expences 

in  enforcing  the  paymen 

there  shall  be  any  surpl 

moneys   arising   from    ; 

sale ;  the  said  surplus 

long  to  the  same  person  c 

as  would  be  entitled  to  1 

tenements  or  hereditam 

if  there    had  not  beei 

thereof,  and  shall  accor 

paid  to  such  person  oi 

under  the  order  and  dlj 

the    said    Court   of   Ej 

upon   motion  or  pctitio: 

said  Court,  to  be  made  u 

notice  to  the  Crown,  ai 

supported  by  such   affiii 

other  proofs,  as  to  the  sa 

shall  from  time  to  time  S( 

and  reasonable.** 


MICHAELMAS   TERM^   21    VICT.  595 

the  Crown  was  in   the  position  of  a  satisfied  creditor;        1857. 
and  became  possessed  of  so  much  of  the  fund  as   was      ^"C""'"^ 
necessary  to  satisfy  the  Crown  debt,  and  entitled  to  its    Gkorgs  m. 
increase.     [fFatson,  B. — The  order  is  an  ordinary  pur-  DeLaMottk. 
chaser's  order  for  the  investment  of  the  money.     Channel^ 
B. — Bower,  the  purchaser,  probably  doubting  about  the 
title,  or  on  account  of  the  lunacy,  obtained  an   order 
empowering  him  to  pay  the  money  into  Court]     This 
Court  being  a  Court  of  Revenue  of  the  Crown,  the  oflBcer 
of  the  Court  b  an  ofiicer  of  the  revenue,  and  as  such, 
must  be  deemed  to  have  invested  the  money  for  the  benefit 
of  the  Crown.     The  Crown's  debt  was  satisfied,  and  the 
defendant,  or  his  representative,  ought  to  have  come  in 
and  claimed  the  surplus. 

Pollock,  C.  B. — We  are  all  of  opinion  that  the  Crown 
has  a  right  to  be  paid  the  debt  and  the  interest  upon  it ;  but 
is  not  entitled  to  claim  any  share  of  the  profit  accidentally 
derived  from  the  investment  of  the  fund.  At  first  I  was 
inclined  to  view  the  right  of  the  Crown  as  that  of  a  joint 
owner  of  the  fund,  and  to  consider  that,  if  any  advantage 
accrued  from  the  investment,  the  Crown  was  entitled  to 
a  share  of  it.  But  when  it  was  shewn  that  the  claim  of  the 
Crown  is  not  to  a  proportion  of  the  fund  but  to  a  definite 
sum,  it  appeared  manifest  that  it  would  be  unjust  to  give 
the  Crown  the  benefit  of  the  profit  accidentally  made  by 
the  investment ;  when,  if  there  had  been  a  loss,  the  Crown 
would  not  have  been  compelled  to  bear  it.  There  must  be 
an  order  that  the  stock  be  sold,  and  that  the  amount  of  the 
debt  with  interest  and  costs  be  paid  to  the  Crown,  and  that 
the  surplus  monies  be  paid  over  to  the  petitioner. 

Bramwell,  B. — I  am  of  the  same  opinion.     In  fact  I 


Bhall  be  incaired  by  the  Crown  in  enforcin 
of  such  debt,  in  such  manner  u  the  Coun 
shall  from  time  to  time  order  and  appoint 
payment  of  the  whole  debt  to  the  Crown  a 
&c.,  there  shall  be  any  sarplus  of  the  mone; 
such  sale,  the  said  surplus  shall  belong  to  th 
who  would  be  entitled  to  the  lands,"  &c.  It 
therefore,  that  the  petitioner  would  in  strictr 
to  have  the  surplus  after  payment  of  the  prii 
costs  to  the  Crown. 

Watsow,  B.— The  purchaser  applied  to 
Exchequer  for  leave  to  pay  the  purchas 
Court.  The  Court  consented  and  the  mone 
the  debt  due  to  the  Crown  was  to  be  paid,  « 
paid  into  Court.  It  is  a  fallacy  to  sof 
Court  ordered  the  money  to  be  tavested  fix 
the  Crown. 

Channell,  B.,  concurred. 

Ordered  that  the  stock  be  sold,  and  th 
of  the  debt,  with  interest  and  fiOf.  ci 
the  Receiver  and  Accountant  Gener 

CtfRi^P     TlovoniiP.    nnH    thnt    llio    niirn 
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1857. 


Massbt  V.  Burton.  ^ov.  25. 


c. 


.   WRAY LEWIS  had  obtained  a  rule  calling  on  the  By  19  &  20 

Vict.  c.  108, 

plaintiff  and  the  judge  of  the  Bloomsbury  County  Court  s.  ift,  "whve 
to  shew  cause  why  a  writ  of  prohibition  should  not  issue  shall  dwell 
to   restrain   them  from  further  proceeding  in  the  above-  bu,bS?nthe 
named  plaint  t'^t^ 

It  appeared  from  the  affidavits  on  which  the  rule  was  9°""*?  ^®**''* 

*^  *•  (or  other 

obtained,  that  the  plaint  was  brought  to  recover  50/.  due  Metropolitan 

^  ^  o  County 

on  the  balance  of  an  account ;  that  the  cause  of  action  arose  Courts),  and 

,  the  defendant 

Within  the  district  of  the  Marylebone  County  Court,  and  shall  dwell 
no  part  of  it  within  the  district  of  the  Bloomsbury  County  business  within 
Court;  that  the  plaintiff  and  defendant,  when  the  cause  of  of  any  of  the 
action    arose,  resided  in   the  district  of  the  Marylebone  the  summons 
County  Court,  and  the  defendant  never  resided  in  the  dis-  P**^  *""^  ^^ 
trict  of  the  Bloomsbury  County  Court:  that  the  defendant  cUherinthe 

"  "  distnct  m 

was  summoned  to  attend  the  Bloomsbury  County  Court,  at  w^ich  the 

•^  ^  plaintiff  shall 

the  suit  of  the  plaintiff  for  the  same  demand,  on  the  17th  of  dwell  or  carry 
September,  and  attended  accordingly,  and  objected  to  the  or  in  the  dis- 
jurisdiction  of  the  Court,  upon  the  ground  that  the  plaintiff  the  defendant 
did  not  dwell  or  carry  on  business  within  the  district,  and  or*carry  on 
the  judge  accordingly  dismissed  that  summons :    that  on  ^^ "Ss^d"  f  ^° 
the  23rd  of  September  a  second  summons  issued  from  the  September  the 

*^  ^  plamtiff  took 

Bloomsbury  County  Court  with  which  the  defendant  was  lodgings  and 

went  to  reside 

served,  and  on  the  28th  of  October  he  attended  and  objected  within  the 

Bloomsbury 
district,  and 
on  the  23rd  a  summons  issued  from  the  Bloomsbury  County  Court,  in  respect  of  a  cause  of  action 
which  had  arisen  in  the  Marylebone  district,  where  the  defendant  resided.  The  defendant 
objected  to  the  jurisdiction,  but  upon  hearing  the  evidence  the  County  Court  judge  decided 
that  the  plaintiff  dwelt  within  the  district  of  the  Bloomsbury  County  Court.  On  a  motion  for  a 
prohibition, — Held:  First,  that  the  plaintiff  did  dwell  within  the  Bloomsbury  district ;  and,  there- 
fore, that  the  Judge  had  jurisdiction.  Secondly :  That  it  was  not  material  that  the  plaintiff 
had  taken  the  lodging  for  the  express  purpose  of  being  enabled  to  sue  in  that  district. 

Qircre  .*  Per  Martint  B.,  whether,  the  County  Court  judge  having  decided  the  question  of 
the  plaintiff's  residence  after  fully  hearing  the  evidence,  the  Court  could  review  his  decision. 
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parties,  we  can  review  his  decision  ?  Bramwelli  B. — On  the       1857. 
other  pointy  Regina  v.  Hughes  (a)  is  an  authority  in  favour      mIbT^ 
of  the  plaintiff.]  „  «'• 

C.  Wray  Lewis^  in  support  of  the  rule. — If  the  judge  of 
the  County  Court  had  jurisdiction  in  the  present  case,  a 
person  who  took  a  bed  at  an  hotel  within  one  of  the 
districts  mentioned  in  the  19  &  20  Vict.  c.  108,  s.  18, 
might  sue  in  such  district  {Martin^  B. — I  do  not  know 
that  he  might  not  do  so.]  The  residence  was  merely 
colourable. 

Pollock,  C.  B. — ^I  am  of  opinion  that  this  rule  must  be 
dischaiged.  Apart  from  the  doubt  which  has  been  ex- 
pressed by  my  brother  Martin^  as  to  our  power  to  review 
the  decision  of  the  judge  of  the  County  Court  in  a  case 
like  the  present,  I  think  that  his  judgment  was  correct. 
The  plaintiff  had  taken  possession  of  a  lodging  within  the 
district  before  the  summons  issued,  and  continues  to  reside 
there  till  the  present  time.  It  is  impossible  that  we  can 
say  that  she  did  not  dwell  within  the  district. 

Mabtin,  R — ^I  am  of  the  same  opinion.  I  see  no  reason 
why  a  person  may  not  take  a  lodging  in  a  particular  dis- 
trict for  the  express  purpose  of  suing  in  that  district,  if  he 
pleases. 

Bbamwell,  B.,  and  Channell,  B.,  concurred. 

Rule  discharged,  with  costs. 

(a)  1  Dears.  &  B.  C.  C.  188. 


i 
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the  whole  work  was  complete,  the  residue  of  the  money^ 
ftc."  Harkess  not  having  room  on  his  premises,  the  timber 
was  placed  in  the  yard  of  the  defendant  to  be  worked  up  v. 

^  J  ^  SiMSON. 

into  spars.  On  the  9th  of  May,  1857,  Harkess  assigned 
all  his  property  to  the  defendant  and  others  as  trustees 
for  the  benefit  of  his  creditors.  At  this  time  the  plaintiflP 
had  nearly  completed  his  work.  He  had  received  22/.  12«., 
leaving  19/.  8«.  as  the  value  of  the  work  done  by  him 
under  the  agreement  up  to  that  time.  The  plaintiff  hear- 
ing that  Harkess  had  got  into  difficulties,  on  the  26th  of 
May  went  to  the  defendant's  yard  and  requested  to  be 
allowed  to  take  a  portion  of  the  spars  away.  The  defend- 
ant's foreman  refused  to  allow  him  to  take  them,  but  at 
4  o'clock  in  the  morning  of  the  next  day  the  plaintiff 
went  to  the  defendant's  yard  and  took  the  spars.  On 
the  28th  of  May  the  plaintiff's  attorney  wrote  the  following 
letter  to  the  attomies  acting  for  the  defendant  and  others, 
as  assignees  of  Harkess : — 

"  Re  Harkess. — I  am  instructed  by  John  Huntley,  mast 
and  block  maker  to  give  you  notice  as  solicitors  to  the 
assignees,  that  an  agreement  existed  for  Huntley  to  make 
certain  blocks  and  spars  for  the  ship  building  by  Mr. 
Harkess,  Mr.  Harkess  finding  materials,  for  the  sum  of 
48/L  That  the  blocks  and  spars  were  nearly  prepared  at 
the  time  of  the  bankruptcy,  and  were  in  the  possession  of 
Huntley  on  the  premises  of  Mr.  Simson.  That  the  work 
was  nearly  completed,  as  it  would  only  take  about  6/1  to 
finish  them,  and  that  Huntley  has  removed  spars  valued 
about  30/.,  that  he  has  received  in  cash  and  goods  on  account 
22/.  12«.,  and  therefore  wants  a  balance  of  19/.  85.  for  the 
proportionate  part  of  the  work  done  by  him.  And  I  am 
instructed  further  to  give  you  notice,  that  he  has  a  lien  upon 
these  spars  for  that  amount,  and  that  unless  it  be  paid  to 
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not  denied  or  explained.     It  is  therefore  impossible  to  say 
that  there  was  no  evidence  of  the  absence  of  reasonable 

HUNTLET 

v-  and  probable  cause  for  the  charge. 

S1M8ON. 

Bramwell,  B. — I  am  of  the  same  opinion.  It  may  be, 
that  there  was  some  evidence  of  reasonable  and  probable 
cause  for  the  charge.  But  this  rule  was  moved  on  the 
ground  that  there  was  no  evidence  of  the  absence  of 
reasonable  and  probable  cause.  I  think  that  there  was. 
It  is  not  clear  that  the  plaintiflP  had  no  lien.  If  he  had 
not,  he  may  have  acted  as  he  did  under  the  belief  that 
he  had  a  lien.  The  plaintiff,  a  person  known  in  Sunder- 
land, having  a  house  and  yard  of  his  own  there,  took  the 
goods,  not  concealing  the  fact  that  he  had  done  so ;  and 
the  only  imputation  against  him  is,  that  he  took  them  at 
an  unseasonable  hour.  The  natural  conclusion  is,  that  the 
plaintiff  acting  under  a  mistaken  notion  of  his  rights,  took 
them  when  he  could  get  them  without  opposition,  and  that 
there  was  not  the  slightest  pretence  for  the  charge. 

Watson,  B. — An  assertion  of  right  is  not  a  felony.  I 
think,  therefore,  that  my  brother  Channell  was  quite  cor- 
rect in  ruling  that  there  was  an  absence  of  reasonable  and 
probable  cause. 

Channell,  B. — In  cases  of  this  kind,  where  the  facts  are 
not  disputed,  it  is  for  the  Judge  to  say  whether  they  shew 
a  want  of  reasonable  and  probable  cause.  Upon  the  facts 
here,  I  think  that  there  was  an  absence  of  reasonable  and 
probable  cause. 

Rule  discharged. 
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1867. 


The  National  Assurance  and  Investment  Association      nov.  19 

t?.  Best. 

JL  HE  6rst  count  of  the  declaration  stated,  that  by  an  in-  The  plaintiffs 
denture  dated  the  6th  June,  1853,  and  made  between  the  cover^'^judg. 
defendant  (and  other  persons  therein  named,)  of  the  first  She'defondant 
part.  Baron  Kinssale  and  J.  Tidd  of  the  second  part,  and  »«» Juje,i855, 

*      ^  o  r      '  issued  a  ca.  sa. 

three  of  the  trustees  of  the  plaintiffs  (therein  named,)  of  thereon,  and 

^  ^  a  warrant  was 

the  third  part :  after  reciting  that  the  said  Baron  Kingsale  delivered  to 

vr»  an  officer 

was  entitled  to  a  policy  of  assurance  upon  his  own  life,  dated  of  the  sheriff. 
the  31st  January,  1853,  under  the  hands  of  three  of  the  afterwards 
directors  of  the  National  Assurance  and  Investment  Asso>  clerk^of^e^ 
ciation,  for  the  sum  of  600/.  at  and  under  the  annual  premium  jJtoroeTwrote 
of  14/.  17*. ;  and  that  J.  Tidd  was  entitled  to  a  policy  of  !°  ^.  request- 

'  r        ^  ing  him  not 

assurance  on  his  own  life,  dated  the  31st  May,  1853,  under  to  execute 

the  writ.     In 

the  hands  &c.,  for  the  sum  of  600/.,  at  and  under  the  annual  January  18S6, 

the  defendant 

premium  of  27/.  19*.  6d.;  and  that  the  parties  thereto  of  was  arrested 
the  first  part  had  applied  to  the  parties  thereto  of  the  third  officer  of  the 

sheriff,  under 
a  ca.  sa.  issued 
on  a  judgment  obtained  against  the  defendant  by  another  creditor.  On  the  same  day  the 
defendant  paid  the  amount  due  on  that  judgment.  S.,  before  discharging  the  derendant, 
lent  to  the  sheriff's  office  to  inquire  whether  there  were  any  other  writs  against  him,  and 
in  answer  received  a  copy  of  the  warrant  granted  on  the  writ  issued  by  the  plaintiffs.  The 
managing  clerk  of  the  plaintiffs'  attorney  having  heard  of  the  defendant's  arrest  reminded 
W.  of  the  countermand  of  the  plaintiffs*  writ,  when  W.  required  a  countermand  signed  by  the 
attomoy  which  was  sent,  and  the  defendant  was  discharged  from  custody.  In  an  action  by 
the  plaintiffs  against  the  defendant  on  their  judgment, — Held:  that  there  was  no  arrest  of  the 
defendant  under  the  plaintiffs'  writ,  either  in  fact  or  in  law,  and  that,  even  if  there  had  been, 
there  was  no  discharge  from  custody  by  the  plaintiffs,  and  consequently  the  action  on  the 
jadgnont  was  maintainable. 

The  plaintiffs  lent  to  the  defendant  600/.  on  the  security  of  an  indenture  whereby  two  policies 
of  insormnce  were  charged  with  the  payment  of  the  principal  money  and  interebt.  The 
indenture  contained  a  covenant  by  the  defendant  to  pay  the  premiums  of  the  policies.  By 
their  terms  the  policies  only  remained  in  force  provided  the  premiums  were  paid  every  year.  The 
defendant  paid  the  first  year's  premium  only,  and  the  plaintiffs  having  sued  him  on  his  covenant 
for  nonpayment  of  the  three  subsequent  years*  premiums : — Held,  that  as  it  did  not  appear 
that  the  plaintiffs  had  sustained  any  loss  by  the  defendant's  neglect  to  keep  up  the  policies,  the 
measure  of  damage  was  not  the  amount  of  the  three  years'  premiums,  but  the  plaintiffs  were 
entitled  to  nominal  damages  only. 


fl 
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V.  Best. 

X  HE  6rst  count  of  the  declaration  stated,  that  by  an  in*  The  plaintiffs 
denture  dated  the  6th  June,  1853,  and  made  between  the  cover^'^judg- 
defendant  (and  other  persons  therein  named,)  of  the  first  5he°de^ndant 
part.  Baron  Kinssale  and  J.  Tidd  of  the  second  part,  and  jn  June,  1855, 

*  °  r      '  issued  a  ca.  sa. 

three  of  the  trustees  of  the  plaintifis  (therein  named,)  of  tbcreon,  and 

^  ^  a  warrant  was 

the  third  part :  after  reciting  that  the  said  Baron  Kingsale  delivered  to 

W^,  an  officer 

was  entitled  to  a  policy  of  assurance  upon  his  own  life,  dated  of  the  sheriff. 

.A  lew  davB 

the  Slst  January,  1853,  under  the  hands  of  three  of  the  afterwards 
directors  of  the  National  Assurance  and  Investment  Asso>  clerk^of^e^ 
ciation,  for  the  sum  of  600/.  at  and  under  the  annual  premium  S^orneTwrote 
of  14/.  17*. ;  and  that  J.  Tidd  was  entitled  to  a  policy  of  *^  ^:  '«^°«»*- 

^        ^  mg  him  not 

assurance  on  his  own  life,  dated  the  Slst  May,  1853,  under  to  execute 

the  writ.     In 

the  hands  &c.,  for  the  sum  of  600/.,  at  and  under  the  annual  January,  1856, 

the  defendant 

premium  of  27/.  19*.  Qd.\  and  that  the  parties  thereto  of  was  arrested 
the  first  part  had  applied  to  the  parties  thereto  of  the  third  officer  of  the 

sheriff,  under 
a  ca.  sa.  issued 
on  a  judgment  obtuned  against  the  defendant  by  another  creditor.  On  the  same  day  the 
defendant  paid  the  amount  due  on  that  judgment.  8.,  before  discharging  the  defendant, 
lent  to  the  sheriff's  office  to  inquire  whether  there  were  any  other  writs  against  him,  and 
in  answer  received  a  copy  of  the  warrant  granted  on  the  writ  issued  by  the  plaintiffs.  The 
managing  clerk  of  the  plaintiffs*  attorney  having  heard  of  the  defendant's  arrest  reminded 
W.  of  the  countermand  of  the  plaintiffs'  writ,  when  W.  required  a  countermand  signed  by  the 
attorney  which  was  sent,  and  the  defendant  was  discharged  from  custody.  In  an  action  by 
the  plaintiffs  against  the  defendant  on  their  judgment, — Held:  that  there  was  no  arrest  of  the 
defendant  under  the  plaintiffs'  writ,  either  in  fact  or  in  law,  and  that,  even  if  there  had  been, 
there  was  no  discharge  from  custody  by  the  plaintiffs,  and  consequently  the  action  on  the 
Judgment  was  maintaraable. 

The  plaintiffs  lent  to  the  defendant  600/.  on  the  security  of  an  indenture  whereby  two  policies 
of  insurance  were  charged  with  the  payment  of  the  principal  money  and  intercut.  The 
indenture  contained  a  covenant  by  the  defendant  to  pay  the  premiums  of  the  policies.  By 
their  terms  the  policies  only  remained  in  force  provided  the  premiums  were  paid  every  year.  The 
defendant  paid  the  first  year's  premium  only,  and  the  plaintiffs  having  sued  him  on  his  covenant 
for  nonpayment  of  the  three  subsequent  years*  premiums : — Held,  that  as  it  did  not  appear 
that  the  plaintiffs  had  sustained  any  loss  by  the  defendant's  neglect  to  keep  up  the  policies,  the 
measure  of  damage  was  not  the  amount  of  the  three  years*  premiums^  but  the  plaintiffs  were 
entitled  to  nominal  damages  only. 
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of  three  premiums  due  on  the  policy  on  the  life  of  the        1857. 
said  J.  TidA     (There  was  a  third  breach  in  respect  of  the     J^"*'"^'^*^ 

^  ^  National 

nonpayment  of  the  costs  of  an  action  for  the  recovery  of    Absurahob 

Association 
the  60021  and  interest). — The  second  count  of  the  declara-  v. 

Best. 
tion  stated,  that  on  the  22nd   May,  1854,   M.  Chayton, 

G.  Stone  and  G.  Paget,  then  being  three  of  the  trustees 
of  and  for  the  plaintiffs,  did,  in  the  Court  of  Exchequer, 
&C.,  by  the  consideration  and  judgment  of  the  said  Court 
recover  against  the  defendant  the  sum  of  456/.  Ss,  llcL, 
which  in  and  by  the  said  Court  was  then  adjudged  to  the 
said  M.  Chayton,  G.  Stone  and  G.  Paget,  for  a  certain 
debt  due  from  the  defendant  and  for  their  damages,  &c., 
whereof  the  defendant  was  convicted,  as  by  the  record  &c. 
appears ;  which  said  judgment  still  remains  in  force.  And 
the  said  M.  Chayton,  G.  Stone  and  G.  Paget  have  not,  nor 
have  the  now  plaintiffs  obtained  any  execution  or  satisfac- 
tion of  the  said  judgment  as  to  375/.  parcel,  &c.,  and  the 
said  last  mentioned  sum,  and  50/.  for  interest  &c.,  remains 
due  and  unsatisfied. — Averments :  that  the  said  M.  Chay- 
ton, G.  Stone  and  G.  Paget  brought  the  said  action  and 
recovered  the  said  judgment  in  trust  for  the  plaintiffs 
and  for  a  debt  due  to  them  in  trust  for  the  plaintiffs,  and 
that  the  plaintiffs  were  and  are  interested  in  the  said  debt 
and  judgment  within  the  true  intent  and  meaning  of  the 
aforesaid  act  of  parliament,  and  that  before  this  suit  all 
things  had  been  done  and  had  happened  which  are  required 
by  the  said  Act  to  enable  the  plaintiffs  to  bring  and  prose- 
cote  this  action  on  the  said  judgment,  under  the  provisions 
of  the  said  Act 

Pleas  (inter  alia). — As  to  so  much  of  the  first  count  as 
charges  the  nonpayment  of  the  premiums  on  the  said 
policies :  that  no  such  premiums  became  due  as  alleged. 

'  To  second  count :    that  after  the  recovery  of  the  said 
judgment,  the  said  M.  Chayton,  G.  Stone  and  G.  Paget, 

VOL.   If. — N.    8.  8  S  EXCH. 
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alone  was  paid;  and  the  plaintifis  now  sought  to  recover        1857. 
the  sum  of  128i  9*.  6rf.,  as  the  amount  of  premiums  due  in      ^^^^^^ 

^  National 

the  years  1854, 1855  and  1856.     Some  payments  had  been     Assueanos 

•  Abbociatioh 

made  on  account  of  the  6002.  and  interest,  and  on  the  v, 

22nd  May,  1854,  the  plaintiffs  obtained  a  judgment  against 

the  defendant,   and   the   other  parties  liable   under   the 

indenture,  for  the  balance.     On  the  18th  of  June,  1855,  a 

writ  of  ca.  sa.  on  this  judgment  was  lodged  with  the  sheriff 

of  Middlesex,  and  a  warrant  thereon  was  delivered  to  an 

officer,  named  Willis.     Some  further  payments  on  account 

were  afterwards  made,  and  in  consequence  the  managing 

clerk  of  the  plaintifis*  attomies,  Messrs.  Miller  &  Horn, 

wrote  to  Willis  the  following  letter : — 

"  78,  King  William  Street, 
"  Gentlemen,  22nd  June,  1855. 

**  Chayton  and  Others  v.  Devon  and  Others. 

^*Do  not  execute  the  ca.  sa.  in  this  action. 

"Miller  &  Horn.*' 
«  Messre.  Willis  &  Willis, 
"  Officers  to  the  Sheriff  of  Middlesex." 

On  the  4th  January,  1856,  the  defendant  was  arrested  by 
a  sheriff's  officer,  named  Sloman,  under  a  ca.  sa.  issued  on 
a  judgment  obtained  against  him  by  one  Rennie.  On  the 
same  day  the  defendant  paid  the  amount  due  on  that  judg- 
ment. The  officer  (according  to  the  usual  practice),  before 
discharging  the  defendant  from  custody,  sent  to  the  sheriff's 
office  to  inquire  whether  there  were  any  other  writs  of 
ca.  sa.  against  him,  and  in  answer  he  received  a  copy  of 
the  warrant  granted  by  the  late  sheriff  on  the  writ  issued 
on  the  plaintiffs'  judgment.  The  clerk  of  the  plaintiffs' 
attorney  having  been  informed  of  the  defendant's  arrest, 
went  to  Willis  and  reminded  him  of  the  countermand  on 
the  22nd  June,  1855.     Willis  said  that  he  should  require 

s  s  2 


^1^  EXCHEQUER   EBPOKTS. 

1857.       a  countermand  signed  by  the  principals,  whereupon  the 
National     p'^^^tiffs*  attornies  sent  him  the  following  letter: — 

Association  "  78,  King  William  Street, 

Best.  "  Gentlemen,  5th  Jan.  1856. 

**  Chajton  and  Others  v.  Devon  and  Others. 

"  The  countermand  of  execution  of  ca.  sa.  herein, 
written  and  dated  on  the  22nd  of  June  last,  was  given 
and  signed  in  our  name  by  our  managing  clerk,  Mr. 
Murray,  he  having  at  the  time  full  authority  for  so  doing. 

••  Yours  &C. 

'<MiLLEE  &  Horn." 
"  Messrs.  Willis  &  Willis, 

«  Officers  to  the  Sheriff  of  Middlesex." 

Willis  thereupon  informed  Sloman  of  the  coantermand 
of  the  plaintifis'  writ,  and  the  defendant  was  immediately 
discharged  from  custody.  The  sheriff  was  afterwards 
ruled  to  return  the  writ,  and  he  returned  that  by  the 
instructions  of  the  plaintiffs'  attornies,  he  had  forborne 
to  execute  it.  There  was  evidence  that  in  London  and 
Middlesex  it  is  usual  to  countermand  a  writ  of  execution 
by  writing  to  the  officer  who  holds  the  warrant,  but  in  other 
counties  by  writing  to  the  sheriff. 

It  was  submitted  on  behalf  of  the  defendant ;  first,  that 
the  evidence  supported  the  plea  of  the  defendant's  discharge 
from  custody :  secondly,  that  the  plaintiffs  were  only 
entitled  to  recover  nominal  damages  in  respect  of  the  non- 
payment of  the  premiums  of  insurance.  His  lordship 
reserved  the  points,  and  a  verdict  was  entered  for  the 
plaintiffs  for  the  amounts  claimed. 

Rochfort  Clarkcy  in  the  present  Term,  obtained  a  rule 
nisi  to  enter  the  verdict  for  the  defendant  on  the  second 
count,  and  to  reduce  the  damages  to  a  nominal  amount  on 
the  first  count,  against  which 


Best. 
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J.  Brown  and  J.  H.  Davidson  shewed  cause  (Nov.  17.) —        1857. 
First,  the  action  on  the  judirment  is  maintainable.     There     ^'^'^'^^^ 

•'      *^  National 

was  no  actual  arrest  of  the  defendant,  under  the  ca.  sa.     Assurancb 

Association 
issued  by  the  p]aintiils,  neither  was  there  any  constructive        ^©. 

arrest.  A  sheriff  is  entitled  to  detain  a  defendant  in 
custody  for  a  reasonable  time  after  the  receipt  of  an  order 
for  his  discharge,  for  the  purpose  of  searching  the  office 
and  ascertaining  whether  other  writs  are  lodged  against 
him :  Samuel  v.  Buller  (a).  The  question,  under  what 
circumstances  an  arrest  by  the  sheriff,  at  the  suit  of  one 
plaintiff,  will  operate  as  an  arrest  under  all  writs  held  by 
the  sheriff  against  the  same  defendant,  was  fully  considered 
by  the  House  of  Lords  in  Hooper  v.  Lane  {b).  There 
JSrky  J.,  said: — ^This  is  true  in  the  sense  that  after  a 
caption  under  one  writ,  changing  freedom  into  imprison- 
ment, no  other  caption  is  necessary  to  bring  the  party  into 
custody,  under  other  writs.  Caption  or  arrest,  in  the  sense 
of  changing  freedom  into  imprisonment,  cannot  possibly  be 
repeated  till  the  imprisonment  has  been  changed  back  into 
freedom  again.  But  it  is  not  true  in  the  sense  that  an 
arrest  under  one  writ  operates  by  law  as  an  arrest  under 
any  other  writ  Still  less  is  it  true  that  it  affects  the 
powers  of  the  sheriff  in  respect  of  other  writs.  If  a  bailiff 
with  one  warrant  arrests,  the  custody  is  confined  to  that 
warrant.  If  he  has  several  warrants,  the  arrest  is  under  all 
that  he  holds ;  and  after  the  arrest,  and  before  notice  to  the 
sheriff,  the  defendant  is  not  in  custody  under  other  writs 
lying  in  the  sheriff's  hands.  For  instance,  if  he  is  rescued 
from  the  bailiff  immediately  after  the  arrest,  it  seems  that 
those  plaintiffs  only  can  sue  the  rescuers,  who  had  warrants 
in  the  bailiff's  hands :  Hodges  v.  Marks  (c)."    Robinson  v. 

(a)  1  Exch.  439.  (ft)  In  Dom.  Proc.  Jul^  2  and 

(c)  Cro.  Jac.  485.  August  28,  1857. 
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the  proceeds :  Savory  v.  Chapman  (a).    [Channel^  B. — The        1857. 

attorney  may  order  the  sheriff  to  withdraw  from  possession      JT^^"^^ 
•^        •'  *^  National 

under  a  fi.  fa. :  Levi  v.  Abbott  (b)."]     A  letter  written  to  a     Assueanoe 

Association 

sheriff's  officer  by  an  attorney's  clerk,  without  any  specific  v. 

Best. 
authority  from  the  attorney,  cannot  destroy  the  legal  effect 

of  a  writ  lodged  with  the  sheriff.     In  order  to  countermand 

a  writ,  notice  should  be  given  at  the  sheriff's  office.     The 

officer  who  holds  the  warrant  is  not  the  sheriff's  agent  to 

receive  a  countermand,  but  merely  his  agent  to  execute  the 

writ     In  Drake  v.  Syk€8{c\  Lawrence^  J.,  said: — "It  is 

of  great  importance  to  the  sheriff  to  know  for  what  acts  and 

to  what  extent  he  is  answerable  for  the  acts  of  his  bailiff." 

The  under  sheriff  is  the  recognised  agent  of  the  sheriff,  to 

whom  notice  of  countermand  should  be  given  :  the  sheriff's 

officer  is  only  his  agent  where,  from  the  necessity  of  the 

case,  the  sheriff  cannot  act     The  doctrine  laid  down  in 

Barratt  v.  Jhrice  (d),  that  an  arrest  under  one  writ  operates 

as  an  arrest  under  all   writs  then  in  the  sheriff's   hands 

against  the  same  defendant,  was  recognised  and  affirmed  iu 

Hooper  v.  Lane. — Secondly,  the  plaintiffs  are  only  entitled 

to  nominal  damages  in  respect  of  the  nonpayment  of  the 

premiums  of  insurance.     By  the  terms  of  the  policy  the 

insurance  is  for  one  year;  then  if  at  or  before  the  expiration 

of  that  period  the  premium  is  paid,  the  policy  continues 

in  force  for  another  year;  and  so  on  from  year  to  year. 

No  premium  having  been   paid  after  the  first  year,  the 

policy  was  at  an  end ;  but  the  plaintiffs  have  not  sustained 

any  damage   thereby.     If,  indeed,  the  policies  had  been 

effected  in  another  insurance  company,  and  the  plain tifis 

had  paid  the  premiums,  the  case  might  have  been  different. 

[PoUocky  C.  B. — The  damage  is  the  possible  loss,   which 

the  plaintiffs  have  escaped.    It  is  like  the  case  of  a  covenant 

(a)  11  A.  &E.829.  (c)  7  T.  R.  113,117. 

lb)  4  Exch.  588.  (d)  9  Bing.  566. 
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is  considerable  weight  in  the  argument  of  the  defendant's 

counsel.     It  is  clear  that  the  amount  of  the  premiums  is 

not  the  criterion  of  damage.     The  premiums  not  having 

been  paid  by   the   covenantors,  if  the   covenantees  had 

paid  them  in  order  to  keep  up  the  policy,  or,  for  their 

own  security,  had  effected  another  policy,  there  might  have 

been  ground  for  substantial  damages ;  but  here  there  was 

nothing  but  the  loss  of  the  security,  and  it  does  not  appear 

that  any  actual  injury  was   sustained  by  the  plaintiffs  in 

consequence  of  that.     The  plaintiffs  have  not  put  us,  nor 

did   they  put  the  jury,  in  a  situation  to   estimate  what 

damages  they  are  entitled  to,  if  the  amount  of  the  premiums 

does   not   furnish   the   criterion.      As   the   Court  cannot 

substitute  any  other  measure  of  damage,  we  think  that  on 

the  first    count    the   plaintiffs  are    entitled    to  nominal 

damages  only.     On  the  second  count  there  must  be    a 

reference  to  the  Master  as  to  the  amount  due  under  the 

judgment,  and  the  verdict  will  stand  for  the  plaintifis  for 

that  amount. 

Rule  accordingly. 


1857. 

National 

Assurance 

Association 

V, 

Best. 


Gibson  v.  Susannah  Doeq. 


Nov.  24. 


JCj  JECTMENT  to  recover  possession  of  a  piece  of  land   a  lease  con- 

with  the  messuages,  dwelling-houses,  shops,  &c.,  thereon  covenant  on 

k.<.;u  *^®  P*rt  of  the 

^""^  lessee  that  he 

At  the  trial  before  Watson,  B.,  at  the  last  Newcastle  would  not. 

'  without  the 

Summer  Assizes,  the  following  facts  appeared. — By  inden-  consent  of  the 

lessor,  use  I 
exercise,  or 
caiTj  on  in  the  demised  premises  any  trade  or  business  whatsoerer,  nor  convert  the  dwelling-houses 
into  a  shop,  nor  suffer  the  same  to  be  used  for  any  other  purpose  than  dwelling-houses.  One  of 
the  dwelUnff-houses  was  converted  into  a  public  house  and  a  grocery  shop,  and  the  lessor,  with 
loll  knowledge  of  it,  for  more  than  twenty  years  received  the  rent.  The  plaintiff,  having  pur- 
chased the  reversion  of  the  lessor,  brought  an  action  of  ejectment  for  the  breach  of  the  covenant. 
^^fftldt  that  the  user  of  the  premises  in  their  altered  state  for  more  than  twenty  years,  with 
tlie  knowledge  of  the  lessor,  was  evidence  from  which  a  jury  might  presume  a  licence. 
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and  from  thenceforth,  in  either  or  any  part  of  the  said  cases       1857. 
this  present  demise  or  lease,  and  the  covenant  for  quiet      ^'-^v—^ 

Gibson 

enjoyment  hereinafter  contained  shall  wholly  cease  and  be  ^e. 
void,  and  the  said  Sir  M.  W.  Ridley,  his  heirs,  &c.,  shall 
or  lawfully  may,  immediately,  or  at  any  time  thereafter, 
enter  into  and  upon  the  said  hereby  demised  premises, 
or  any  part  thereof  in  the  name  of  the  whole,  and  re- 
possess, retain  and  enjoy  the  same  as  in  his  and  their  first 
and  former  estate,  anything  herein  contained  to  the  contrary 
in  any  wise  notwithstanding."  At  the  time  this  lease  was 
gpranted,  the  two  dwelling-houses  therein  mentioned  were 
villas  with  ornamental  and  kitchen  gardens,  called  '*  Stepney 
Villa"  and  "Stepney  Cottage."  More  than  twenty  years 
ago  (the  precise  time  did  not  appear)  alterations  had  been 
made  in  the  premises.  **  Stepney  Villa"  was  enlarged  at 
each  end,  one  of  which  was  converted  into  a  public  house, 
and  the  other  into  a  grocery  and  flour  shop :  stables  and 
workshops  were  built  on  the  gardens.  The  rent  was 
regularly  paid  and  no  complaint  was  made  of  the  alterations 
until  May  1857.  By  indenture  made  the  9th  April,  1828, 
between  A.  Doeg  of  the  first  part,  G.  Henderson  and  H. 
Marshall,  of  the  second  part,  Sir  M.  W.  Ridley  of  the  third 
part,  and  EL  Pawson  of  the  fourth  part :  reciting  (inter  alia), 
that  A.  Doeg,  on  the  llth  June,  1816,  was  declared  bank- 
rupt ;  that  G.  Henderson  and  H.  Marshall  were  appointed 
his  assignees,  and  that  on  the  16th  June,  1818,  A.  Doeg 
obtained  his  certificate :  also  reciting  the  indenture  of  lease 
dated  the  19th  April,  1822,  and  that  the  lease  was  subject 
to  a  covenant  not  to  assign  without  the  licence  in  writing  of 
the  said  Sir  M.  W.  Ridley :  also  reciting  that  A.  Doeg  had 
applied  to  E.  Pawson  for  the  loan  of  250/.,  who  thereupon 
agreed  to  comply  with  the  said  application  on  having  the 
repayment,  with  interest,  secured  to  her  by  the  covenant 
of  A.  Doeg,  and  by  a  mortgage  of  the  tenements  comprised 
in  the  said  indenture  of  lease :  and  as  a  further  inducement 
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in  1836),  his  interest  in  the  reversion  of  the  property  in        1857. 
question,  subject  to  the  indenture  of  lease   of  the   19th      ^^^^'^^ 
April,  1822.   This  action  was  commenced  on  the  5th  June,  »• 

1857. 

It  was  objected  on  behalf  of  the  defendant,  first,  that  the 
user  of  the  premises  contrary  to  the  covenant  was  not  a 
continuing  breach,  and,  if  so,  it  was  waived  by  the  accept- 
ance of  rent :  secondly,  that  the  right  of  re-entry  was  put 
an  end  to  by  the  indenture  of  the  9th  April,  1828,  and  the 
licence  of  the  2nd  April,  1831:  thirdly,  that  an  assignee 
of  the  reversion  cannot  take  advantage  of  a  forfeiture  before 
notice  of  the  assignment  to  him.  The  learned  Judge 
reserved  the  points ;  and  it  being  admitted  ^'  that  part  of 
the  premises  had  been  used  for  many  years,  and  still  was 
used,  for  trade  and  business ;  and  with  perfect  knowledge 
thereof,  the  lessor  received  rent  from  time  to  time,"  his 
lordship  merely  left  to  the  jury  the  question  of  repair,  and 
thev  found  for  the  defendant.  Leave  was  then  reserved 
to  the  plaintiff  to  move  to  enter  a  verdict  for  him. 

Overendy  in  the  following  term,  obtained  a  rule  nisi 
accordingly,  on  the  ground  that  the  user  of  the  premises 
contrary  to  the  covenant  was  a  continuing  breach  of 
covenant  and  not  waived. 

Temple,  in  the  same  term,  obtained  a  rule  whereby  it 
was  ordered,  in  the  event  of  the  Court  being  about  to  make 
the  plaintifTs  rule  absolute,  that  the  plaintiff  shew  cause 
why  the  verdict  found  for  the  defendant  should  not  never- 
theless stand:  on  the  following  grounds. — First  that  the 
mortgage  of  the  9th  April,  1828,  put  an  end  to  all  right  of 
re-entry. — Secondly,  that  the  lessor  having  been  a  party  to 
the  mortgage,  and  to  the  licence  to  assign,  the  right  of 
re-entry  was  gone.  Thirdly,  that  the  conveyance  to  the 
plaintiff  shews  an  existing  lease  at  that  time,  and  nothing 
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not  enter  for  a  condition  broken  ;  for  to  prevent  all  main-        1857. 
tenance  the  common  law  did  not  allow  an  assicmment  of      ^^T""^^ 

a  title  of  entry  or  re-entry:    Co.  Litt.  214.     But  if  the  «. 

...  I>o«o- 

estate  ceased  by  breach  of  the  condition  without  entry,  as 

where  in  a  lease  for  years  the  lease  is  to  be  void  by  breach 
of  the  condition,  the  assignee  of  the  reversion  might 
take  advantage  of  it  at  common  law:  Co.  Litt  214  by 
215  a;  1  Rol.  Abr.  473;  3  Rep.  65  a;  Pennants  Case. 
But  where  a  lease  for  life  was  with  such  a  condition,  or 
a  lease  for  years  with  a  condition  that  such  a  thing  be 
done  the  lessor  shall  re-enter y  the  grantee  of  the  reversion 
could  not  enter  by  common  law:  Co.  Litt  215  a.*'  The 
statate,  32  Hen.  8,  c.  34,  gave  to  assignees  the  same  rights 
of  re-entry  "  for  nonpayment  of  rent,  or  for  doing  waste, 
or  other  forfeiture,"  as  the  lessors  enjoyed.  But  notwith- 
standing that  Act,  an  assignee  of  the  reversion  cannot  take 
advantage  of  every  condition  of  re-entry,  but  only  those 
mentioned  in  the  statute,  and  the  words  ^' other  forfeiture '' 
mean  *' other  forfeiture  of  the  same  nature :''  Co.  Litt 
215  b.  No  doubt,  some  trades  might  affect  the  reversion, 
as  a  slaughter-house,  a  tan-yard,  or  a  chemical  factory. 
l^WatsonyB. — Is  not  the  question  whether  this  is  a  covenant 
which  runs  with  the  land?]  It  is  not  a  covenant  within 
the  meaning  of  the  statute  32  Hen.  8,  c.  34 :  it  is  not 
ejusdem  generis  with  waste.  A  covenant  will  not  run  with 
the  land,  unless  it  affects  the  nature,  quality,  or  value  of 
the  thing  demised,  independently  of  collateral  circum- 
stances, or  the  mode  of  enjoying  it :  The  Mai/or  of  Congleton 
y.  Pattison  (a).  Where  a  lease  contained  a  proviso  for 
re-entry  if  the  lessee  should  permit  any  person  to  inhabit 
the  demised  premises  who  should  carry  on  certain  specified 
trades  (that  of  a  licensed  victualler  not  being  one),  or  any 
business  that  might  be,  or  grow,  or  lead  to  be,  offensive,  or 

(a)  10  East,  130. 
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Tempk  having  referred  to  the  rule  obtained  by  him  on       1357, 

behalf  of  the  defendant,  ^-^^r— ^ 

Gibson 
9. 

Overend  and  71  Jones  shewed  cause  against  that  rule;        "^oeq, 
but  the  Court  having  abstained  from  expressing  any  opinion 
upon  it,  the  aiguments  are  omitted. — In  reference  to  the 
last  ground  of  the  rule,  they  referred  to  4  Ann.  c.  16,  s.  9. 

Temple  and  Udall  were  heard  in  support  of  this  rule. — 
They  cited  Dumpor^s  Case  (a) ;  1  Smith's  Lead.  Cas.  28 ; 
Fraunces*s  Case  (i),  and  the  observations  of  Popham,  J.,  in 
Mattary's  Case  {c);  Shep.  Touch.  126. 

Pollock,  C.  £. — There  is  no  occasion  to  express  any 
opinion  on  the  rule  obtained  by  the  defendant,  because  we 
are  all  agreed  that  the  rule  to  enter  the  verdict  for  the 
plaintiff  ought  to  be  dischai^ed.  We  are  of  opinion  that 
where  a  breach  of  covenant  has  continued  for  upwards 
of  twenty  years,  and,  with  full  knowledge  of  it,  rent  has 
been  from  time  to  time  received,  that  fact  may  be  left  to 
the  jury  to  say  whether  they  will  not  presume  a  licence. 
It  would  be  strange  if  a  jury  might  presume  a  grant  from 
upwards  of  twenty  years'  user,  and  yet  be  not  at  liberty 
to  presume  a  licence.  It  is  a  maxim  of  the  law  of  Eng- 
land to  give  effect  to  everything  which  appears  to  have 
been  established  for  a  considerable  course  of  time,  and 
to  presume  that  what  has  been  done  was  done  of  right, 
and  not  in  wrong.  That,  practically,  has  caused  a  series 
of  trespasses  to  constitute  a  right,  so  that  it  might  be  said 
a  right  has  grown  out  of  proceedings  which  are  wrongful. 
But,  in  truth,  it  is  nothing  more  than  giving  effect  to 
notorious  and  avowed  acquiescence.  No  person  would 
have  permitted  a  covenant  to  be  broken  for  more   than 

(a)  4  Rep.  119.  (b)  8  Rep.  89  a. 

(c)  5  Rep.  114  b. 

VOL.    U.— N.  S.  T   T  EXCII. 
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1857.        twenty  yean,  onlefls  he  was  aware  that  it  was  broken  as 
a  matter  of  right.     It  is  not  necessary,  in  point  of  fi>rm, 
V.  to  send  the  case  to  a  juir  to  6nd  the  facts  which  the  Judge 

DOEO. 

may  tell  them  they  ought  to  presume.     The  rule  to  enter 
the  verdict  for  the  pluntiff  will  therefore  be  discharged. 

Bramwell,  6.,  WxTSONy  B.,  and  CHANNEiXy  B.,  con- 
curred. 

Rule  accordingly. 


REGITL^    GENERALES. 

MICHAELMAS  TERM,  18S7. 


Ist. — It  is  ordered  that  in  Cases  of  Appeal  to  a 

Court  under  the  provision  of  the  Statute  20th  and 
2 Ist  Victoria,  c  43,  the  15th  and  16th  Practice  rules 
of  Hilary  Term,  1853,  so  fiur  as  the  same  are  apfdicable, 
shall  be  observed. 

2nd. — And  in  Cases  when  the  Appeal  is  to  be  beard 
before  a  Judge  at  Chambers,  the  Appellant  shall 
obtain  an  appointment  for  such  hearing,  and  shall 
forthwith  give  notice  thereof  to  the  Reqxmdent,  and 
shall,  four  clear  days  before  the  day  appointed  for 
the  hearing,  deliver  at  the  Judges'  Chambers  a  Copy 
of  the  AppeaL 

Campbell.  Samuel  Mabtim. 

A.  E.  CocKBUBN.  R.  B.  Cbowdkb. 

Feebi  Pollock.  J.  Wiij.b& 

Wm.  Wightmaw.  G.  Bbamwblu 

W.  Erie.  W.  F.  CHAiimELL. 
Ew  V.  Williams. 
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IN  THE  EXCHEQUER  CHAMBER. 
{Appeal  from  the  Court  of  Exchequer.) 


Mabriaoe  v.  The  Eastern  Counties  Railway  Com- 
pany and  The  London  and  Blac&wall  Railway       1857. 

CoBfPANY.  Nov.  26. 


D 


ECLARATION. — That  the  defendants  were  and  are  Provisions 


in 


by  **  The  London,  Tilbury  and  Southend  Extension  Rail-  clauses  Con- 
way Act,  1862,*'  and  «  The  London  Tilbury  and  Southend  '^l'^^''^^^^^ 
Railway  Deviation  and  Amendment  Act,  1854,"  with  which  ".t?^'  "^°^ 

•^  '  '  with  respect  to 

the  provisions  of  "The  Lands  Clauses  Consolidation  Act,  nnaU portions 

of  intersected 

1846,"  and   "  The   Railways  Clauses  Consolidation  Act,  tand,  be  it 

enacted  as  fol- 

1845,"  were  incorporated,  empowered  to  make  and  main-  lows.**   Sec- 

tion  93  "If 

tain  the  railway  hereinafter  mentioned  through  the  lands  of  any  lands  nd 
the  plaintiff;  and  that  the  plaintiff  was  at  the  time  of  the  au>wnm^buih 
passing  of  the  two  first  mentioned  Acts,  and  of  the  making  JJ^^^^rough 
of  the  railway,  and  still  is  the  owner  within  the  true  intent  ^d  divided  by 

•^ '  the  works  as  to 

and  meaninsr  of  the  last  mentioned  several  Acts,  of  certain  'f  »▼«  o«  *>o*^ 

°  Bides,  or  on  ono 

side  thereof,  a 
lefli  qnantity  of  land  than  half  a  statute  acre,**  the  owners  of  the  intersected  lands  may  insist  on  sale, 
unless  such  owner  have  other  lands  adjoining.  By  the  94th  section,  **  If  any  such  land  shall  be 
BO  cat  through  and  divided  as  to  leave  on  either  side  of  the  works  a  piece  of  land  of  less  extent 
than  half  a  statute  acre,  or  of  less  value  than  the  ezpence  of  making  a  bridge,  culvert,  &c. ;  and 
if  the  owner  of  such  lands  have  not  other  lands  adjoining  such  piece  of  land,  and  require  the 
promoters  of  the  undertaking  to  make  such  communication,  then  the  promoters  of  the  under- 
takJBg  may  require  such  owner  to  sell  to  them  such  piece  of  land,**  hc^-Heidf  by  the  Court  of 
Exchequer  Chamber,  (affirming  the  judgment  of  the  Court  of  Exchequer,)  that  the  words  "  such 
land  *  in  the  94tb  section,  referred  to  the  words  "  lands  not  being  situate  in  a  town  or  built 
upon  **  in  the  93rd  ;  and,  therefore,  that  the  owner  of  intersected  land  so  situate  could  compel 
the  promoterB  of  such  an  undertaking,  in  an  action  claiming  a  writ  of  nandarons,  to  make  accom- 
modation works  for  his  convenience,  pursuant  to  the  68th  section  of  "  The  Railways  Clauses 
ConsoDdalioD  Act,  1845.** — Erie,  J.,  dissentiente. 
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arisen  or  exists,  between  the  plaintiff  and  the  defendants, 
respecting  the  kind,  or  number,  of  such  accommodation 

^  ^  ^  Mabriaoe 

works,  or  the   dimensions  or  sufficiency  thereof,  or  re-  o. 

specting  the  maintaining  thereof.    And  the  plaintiff  prajs  Couxties 

a  writ  of  mandamus   to   be   directed   to   the   defendants  ^^d 

commanding  them  to  make  such  accommodation  works  as  biI^wall 

aforesaid.  BailwatCo. 

Plea. — That  after  the  making  and  passing  of  the  two 

first  mentioned  acts  of  parliament,  the  defendants,  by  a 

notice  dated  the  26th  of  September,  1854,  duly  given,  signed 

and  served,  gave  notice  to  the  plaintiff  that  they  required  to 

purchase  or  take  for  the  purposes  of  the  said  Acts,  and  in 

pursuance  of  the  powers  contained  in  the  said  Acts,  and  of 

"The  Lands  Clauses  Consolidation  Act,  1845,"  and  "The 

Railways  Clauses  Consolidation  Act,  1845,"  or  some  or  one 

of  them,  a  certain  piece  of  land  (describing  it  as  No.  143 

in  the  map,  &c.,)  which  said  piece  of  land  so  required  to  be 

purchased  or  taken  as  aforesaid  was  and  is  part  of  the  lands 

in  the  declaration  mentioned :  And  the  defendants  thereby 

demanded  from  the  plaintiff  the  particulars  of  his  estate 

and  interest,  &c.,  and  of  the  claim  made  by  him  in  respect 

thereof,  and  gave  him  notice  that  they  were  willing  to  treat 

for  the  purchase  of  the  said  piece  of  land,  and  as  to  the 

compensation  to  be  made  to  him  and  all  other   parties 

interested,  for  the  damage  that  might  be  sustained  by  him 

or  them,  by  reason  of  the  execution  of  the  works  by  the 

said  Acts,  or  some  of  them  authorized  to  be  made,  &c. 

And  that,  on  the  2nd  of  November,  1854,  the  plaintiff,  by 

a  notice,  &c.,  claimed  to  be  the  freeholder  of  the  piece  of 

land  and  of  other  pieces  hereinafter  mentioned,  and  claimed 

for  compensation  a  sum  exceeding  50L ;  and  that,  by  another 

notice,  &c.,  dated  the  10th  of  May,  1855,  &c,  the  defendants 

gave  the  plaintiff  notice  that  they  also  required  to  purchase 

or  take  for  the   purposes  of  the   said  Acts,   or  soipe   or 
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gave  notice  that  they  should  include  the  severed  part  in       1857. 
their  proceedinffs  for  ascertainine  the  value  of  the  land      ^-^-v— ^ 
required  to  be  purchased  or  taken  as  aforesaid,  and  should  v. 

require  the  jury,  or  arbitrators,  as  the  case  might  be,  to     Coukties 
ascertain   by  their  verdict,  or  award,   the   value   of  the         ^hd 
severed  part,  and  also  what  would  be   the  expence  of  ^ckwall 
making  such  communication  as  aforesaid.     That  the  de-  Railway  Co. 
fendants  having  been  unable  to  come  to  any  agreement 
with  the  plaintiff  for  the  purchase  of  the  said  several  pieces 
of  land  so  required   to   be   purchased,  and  the  amount 
claimed  by  the  plaintiff  being  more  than  50/.,  by  a  notice 
dated  the  30th  of  August,  1855,  being  more  than  twenty- 
one  days  after  the  service  of  the  respective  notices,  &c., 
gave  notice  of  their  intention  to  issue  their  warrant  to  the 
sheriff  of  Essex,  requiring  him  to  summon  a  special  jury, 
for  the  purpose  of  determining  the  amount  of  compensation 
to  be  paid  by  the  defendants  for  the  interest  belonging  to 
the  plaintiff,  &c.,  and  also  the  value  of  the  severed  part  of 
No.  134,  and  for  any  damage  that  might  be  sustained  by 
the  plaintiff,  by  reason  of  the  execution  of  the  works,  and 
also  to  ascertain  what  would  be  the  expence  of  making  such 
communication  as  aforesaid ;    and  they  thereby  gave  the 
plaintiff  notice  that  they  were  willing  to  give  the  sum  of 
600/.  for  the  interest  in  all  the  said  pieces  of  land,  &c. ; 
and  that  after  the  expiration  of  ten  days  from  the  service 
of  the  said  last  mentioned  notice,  the  defendants,  in  further 
pursuance  of  the  powers  of  the  said  Acts,  or  some  or  one  of 
them,  did  duly  issue  their  warrant,  under  their  respective 
common  seals,  to  the  sheriff  of  Essex,  requiring  the  sheriff  to 
summon  a  special  jury  in  compliance  with  the  directions 
of  the  said  Acts,  for  the  purpose  of  determining  by  their 
verdict  the  sum   or  sums  of  money  to  be   paid  by  the 
defendants,  for  the  purchase  by  them  of  the  estate  and 
interest,  belonging  to  the  plaintiff,  &c.,  and  also  the  value 
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by  law  to  make  the  accommodation  works  in  the  declaration 
mentioned. — Whereupon  issue  was  joined. 

At  the  trial  before  Martin^  B.,  at  the  sittings  in  London  v. 

after  Trinity  Term,  1856,  the  defendants  proved  the  plea      Counties 
with   the  exception  of  the  allegation   therein  contained,         j^j^ 
**  that  the  said  pieces  of  land,  premises,   and  heredita-    ^J[^wall 
ments  so  cut  through  and  divided  were  not  situate  in  a  ^^i-^-^^Co. 
town,"  which  allegation  was  disproved ;  and  it  was  found 
by  the  jury  that  the  said  land,  premises  and  hereditaments 
were  situate  in  a  town.     Whereupon  the  learned  Judge 
directed  the  jury  to  find  their  verdict  for  the  plaintiff,  and 
reserved  to  the  defendants  leave  to  move  to  set  aside  the 
verdict,  and  enter  a  verdict  for  them  upon  the  issue  raised 
upon  the  plea. 

In  Michaelmas  Term,  1856,  (Nov.  4),  a  rule  nisi  was 
obtained,  to  enter  the  verdict  for  the  defendants,  and  in 
the  same  Term,  (Nov.  22),  cause  was  shewn  before 
Alderson^  B.,  Martin^  B.,  and  Bramwell,  B.  Aldersan,  B., 
having  died  before  any  judgment  was  pronounced;  and 
MarttHf  B.,  and  Bramwell,  B.,  differing  in  opinion,  the 
rule  was,  in  Hilary  Term,  1857,  (Jan.  31),  discharged,  in 
order  that  the  defendants  might  appeal  (a). 

BoviU  argued  for  the  defendants  (ft). — The  allegation  that 
*'  the  pieces  of  land  cut  through  and  divided  were  not  situate 
in  a  town**  is  immaterial,  and  the  plea  is  good  without  it 
The  93rd  section  of  ^^The  Lands  Clauses  Consolidation 
Act,  1845,"  is  for  the  protection  of  landowners;  the  94th 
for  the  protection  of  the  promoters  of  such  undertakings 
as  are    therein   mentioned.      Many  circumstances    must 

(a)  The  judgments  which  had  parties.    See  post^  p.  645. 

been  prepared  by  Martin^  B.,  and  (h)  In  Trinity  Vacation,  June 

BramweU^  B.,  and  which  were  re-  20.   Before  Cochbum^  C.  J.,  ErU^ 

ferred  to  by  the  Court  were  not  J.,  Williams^  J.,  Crompton^  J.,  and 

delivered,  but  were  handed  to  the  WiXUs^  J. 
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be  out  of  place.     The  word  <*  such"  in   this  section,  as        1857. 
the  expression  "such  question"  in  section  39,  may  be     -^^T^^ 
treated  as  a  word  having  no  definite  reference.   [Erky  J. —  »• 

In  Regma  ▼•  The  Mayor  jpc.  of  Manchester  (a)  the  Court  of     Counties 
Queen's  Bench  held  that,  looking  at  the  whole  scope  of  the         ahd 
16  &  17  Vict  c.  30.,  the  word  such  in  the  5th  section  of    Blaokwall 
that  Act  must  be  token  to  have  no  meaning.]  In  FaUs  v.  The   ^^^^^^  ^• 
Belfast  and  BaUymena  Railway  Company  (ft)  the  Court  of 
Queen's  Bench  in  Ireland  held  that  the  expression  *^  such 
land"  in  the  94th  section  did  not  apply  to  lands  within  a 
town  or  built  upon.    [Orompton^  J. — The  words  "in  a  town 
or  built  upon*'  can  hardly  be  held  to  include  the  case  of  a 
house  built  upon  a  large  estote.    Erle^  J. — Unless  the  Com- 
pany cut  through  some  portion  of  a  residential  building.] 

Hugh  HiU  for  the  plaintiff. — The  construction  contended 
for  by  the  plaintiff  is  confirmed  by  the  128th  section,  by 
which  the  Company  is  empowered  to  dispose  of  superfluous 
lands,  if  situate  in  a  town,  to  the  best  bidder,  and  need  not 
first  offer  to  sell  the  same  to  the  person  from  whose  lands 
they  were  originally  severed.  If,  therefore,  the  94th  section 
is  construed  as  applying  to  land  in  a  town,  it  would  give 
to  the  Company  the  power  of  acquiring  the  land  against 
the  will  of  the  owner,  at  a  price  fixed  by  a  jury,  and  of 
re-selling  to  a  stranger  at  an  increased  price.  The  94th 
section  contoins  no  limit  with  respect  to  the  quantity  or 
▼aloe  of  the  adjoining  land.  '  However  small  the  adjoining 
{»eoe  may  be,  if  the  owner  possesses  adjoining  land,  the 
Company  cannot  require  him  to  sell,  but  they  must  make 
such  communications  as  are  required  by  "The  Railway 
Clauses  Consolidation  Act,  1845,"  section  68.  Companies 
sbonld  so  arrange  the  level  of  the  railway  passing  through 
a  town  as  to  give  facilities  for  making  communications 
(a)  7  £.  &  B.  458.  (6)  11  Irish  Law  Rep.  184. 
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Tn  the  first  place,  the  word  ^'sucby**  according  to  the        1857. 

ordinary  rule  of  construction  applies  to  the  next  antecedent,     i^jT^^'^"^ 

which  will  make  sense  in  the  context,  or,  in  thb  case  to  v. 

1      J  .        .  .  .  M  Eastbrh 

^'  land  not  being  situate  in  a  town  or  built  upon.  Covntibs 

And  I  see  no  reason  why  the  legislature  should  not  ahd 
have  intended  to  confine  the  operation  of  the  94th  sec-  blaokwall 
tion  as  they  have  confined  that  of  the  93rd,  to  such  J^^i-^atCo. 
land.  The  68th  section  of  '^  The  Railways  Clauses 
Consolidation  Act,  1845,^'  irrespective  of  the  claim  for 
compensation,  gives  a  proprietor  whose  lands  have  been 
divided  a  right  to  such  bridge,  or  other  means  of  commu- 
nication as  may  be  necessary  for  the  purpose  of  making 
good  any  interruption  caused  by  the  railway  to  the  use  of 
lands  through  which  it  is  made.  So  far  as  railways  and 
other  undertakings  of  a  like  nature  are  concerned,  the  93rd 
and  94th  sections  were  evidently  framed,  with  a  view,  on 
the  one  hand,  to  entitle  the  proprietor,  instead  of  calling 
upon  the  railway  company  to  make  communications 
between  his  intersected  lands,  where  less  than  half  an  acre 
was  left  him  on  either  side  or  both,  and  he  had  no 
adjoining  land  with  which  the  small  portion  or  portions 
could  conveniently  be  occupied,  to  call  upon  them  to 
purchase  such  small  portions ;  or  if  he  had  such  adjoining 
land,  then  to  call  upon  them  to  throw  such  small  portions 
of  land  into  such  adjoining  lands.  This  is  effected  by  the 
93rd  section  which  is  confined  in  terms  to  land  not  situate 
in  a  town  or  built  upon,  probably  because  it  would  operate 
harshly  upon  railway  companies  to  be  obliged  to  purchase 
large  and  expensive  property,  such  as  might  nevertheless 
cover  less  than  half  an  acre,  in  towns  or  places  built  upon ; 
and  also  because  it  might  tend,  contrary  to  the  policy 
of  the  legislature,  to  enable  such  companies  to  become 
proprietors  in  towns,  for  purposes  foreign  to  that  of  their 
creation.  But,  whatever  be  the  reason,  the  subject-matter 
dealt  with  in  the  93rd  section  throughout,  is  land  ^'not 
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more  may  be  of  less  value.  These  latter  circumstances 
seem  to  me  strongly  to  indicate  that  the  subject-matter 
dealt  with  by  the  93rd  and  94th  sections,  is  the  same.  v. 

I  may  add  that  the  legislature  has,  by  the  93rd  section,      Countiks 
carefully  guarded   the  Company  from  being  obliged   to         and 
purchase  in  towns  or  places  built  upon,  and  has,  in  that    b^^Ikwju^l 
section,  treated  half  an  acre  in  a  town  as  not  being  a   I^i-^-^^^- 
<<  small"  portion  of  land.     Is  it  not  probable  that  a  similar 
protection  should  have  been  intended  to  be  given  to  the 
proprietor  in  a  town,  it  may  be  of  building  land  in  which 
he  has  invested  his  money,  and  which  he  prefers  to  keep 
for  the  sake  of  its  increasing  value,  or  of  a  row  of  houses, 
or  of  a  manufactory,  through  which  a  railway  may  run 
causing  loss  and  inconvenience  if  there  be  no  communica- 
tion, and  possibly  a  ruinous  loss,  if  the  Company,  upon 
being  required  to  make  a  communication,  can  compel  a 
sale  ?    There  seems  no  greater  reason  for  withholding  from 
the  proprietor  in  the  93rd  section,  the  right  of  compelling 
a  purchase,  under  such  circumstances,  than  in  the  94th 
section,  for  withholding  from  the  Company  the  power  of 
compelling  a  sale. 

It  is  no  answer  to  say,  that  the  legislature  trusted  to  the 
Company  not  being  likely  to  take  so  unreasonable  a  step. 
Without,  however    referring    to  the    possibility    of  their 
abofling  the  power,  in  order  to  deter  the  proprietor  from 
requiring  communications,  under  **  The  Railways  Clauses 
Consolidation  Act,  1845,*'  section  6,   it  might  in  many 
cases  well  be  worth  their  while  to  exercise  it,  either  for 
the    acquisition    of  more    land    than    their    Special    Act 
authorises  them  directly  to  take  under  ordinary  circum- 
stances,  or  because   they   might  wish    to  do  so   for  an 
advantageous  investment. 

It  appears  from  the  general  heading  of  sections  93  and 
94  that  the  legislature  meant  to  interfere  only  where  the 


MICHAELMAS  VACATION,  21    VICT.  639 

point.     The  land  intersected  was  ''not  in  a  town  or  built 

upon,"  and  the  observations  of  the  two  learned  Judges 

upon  this   subject  do  not   appear  to  have  been    much  »• 

considered,  and  were  extrajudicial.     The  point  has  been      Counties 

distinctly  raised  for  the  first  time  in  the  present  case,  and         aud 

the  elaborate  opinions  of  the  learned  Judges  in  the  Court    Blackwall 

below  were  at  variance  with  one  another.    The  only  safe  «— «- 

course  in  this  state  of  the  authorities,   was  carefully  to 

consider  the  statute  itself,  and,  having  done  so,  I  have 

arrived  at  the  conclusion  already  expressed,  agreeing  with 

that  of  my  brother  Martin  {a\  according  to  whose  opinion 

the  judgment  of  the  Court  below  was  entered  for  the 

plaintiff. 

In  my  opinion,  therefore,  the  judgment  of  the  Court  of 
Exchequer  was  right,  and  ought  to  be  affirmed. 

Erlb,  J. — ^In  this  case  the  question  is,  whether  s.  94  of 
8  &  9  Vict  c.  18,  relates  to  such  intersected  land  as  is 
comprised  within  the  head  to  this  part  of  the  statute,  or 
to  such  intersected  land  as  is  comprised  in  s.  93,  viz.,  such 
as  is  not  situate  in  a  town  or  built  upon. 

The  statute  is  divided  into  parts,  under  separate  heads, 
and  all  the  sections  relating  to  one  head  are  intended 
to  be  comprised  in  the  part  to  which  it  is  prefixed. 
The  head  to  the  part  in  question  is  ''small  portions  of 
intersected  land.**  The  part  under  this  head  comprises  two 
sections  only,  93  and  94.  Section  93  begins,  "  If  any  lands, 
not  situate  in  a  town  or  built  upon,  be  intersected,*'  &c. ; 
and  section  94  begins,  "  If  any  such  land/'  &c. 

The  plaintiff  contends,  that  "such  land"  in  section  94, 
grammatically  means  land  before  described;  and  that  the 

(a)  See  pott^  p.  645. 
YOU  II. — N.  8.  U   U  EZCH. 
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sacrificed  to  the  public  interest  in  a  great  work,  on  condition 
of  adequate  compensation  being  made ;  and  this  compensa- 
tion is  to  be  measured  by  the  market  value  of  the  land 
taken  and  the  damage  done,  not  by  individual  caprice,  or 
according  to  any  pretium  affectionis. 

The  general  rule  is,  that  the  company's  power  to  take 
should  be  limited  to  the  need  for  the  railway,  but  the 
sections  93  and  94  extend  that  limit :  Section  93,  for  the 
benefit  of  the  landowner :  Section  94,  for  the  benefit  of  the 
company. 

Section  93  applies  to  portions  of  land  less  than  half  an 
acre  cut  off  by  a  railway  firom  a  larger  property,  so  as  to 
be  inconvenient  for  occupation  with  a  railway  interposed. 
Here,  the  landowner  may  compel  the  company  to  purchase 
this  portion,  if  it  be  not  in  a  town,  or  built  on.  This  right 
is  confined  to  rural  land,  probably  because  the  incon- 
venience would  be  felt  only  in  farming.  In  a  town  the 
need  of  communicating  from  one  house  to  another  across  a 
railway  in  a  straight  line  rather  than  circuitously  by  a  street 
is  slight  Gardens  in  a  town  so  large  as  to  be  intersected 
by  a  railway  are  rare,  and  the  value  of  land  in  a  town  for 
building  ground  may  be  very  great.  Therefore  the  right 
in  the  landowner  to  compel  the  company  to  purchase 
a  small  intersected  portion  was  confined  to  rural  land. 
Section  94  is  for  the  protection  of  the  company  against 
the  enactment  in  the  Railway  Clauses  Act,  requiring 
communication  to  be  made  between  intersected  portions 
of  the  same  estate.  It  is  entirely  a  protective  enactment, 
protective  of  the  company.  It  cannot  come  into  opera- 
tion unless  the  landowner  requires  the  company  to  make 
a  communication  across  the  railway,  between  intersected 
portions.  Then,  if  such  portions  be  less  than  half  an  acre, 
or  if  the  value  be  less  than  the  value  of  the  communication, 
the  company  may  require  a  sale  of  the  portion  and  so 

u  u  2 
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CocKBURN,  C.  J. — I  agree  in  the  conclusion  arrived  at 
by  my  brother  fFilks  that  there  should  be  judgment  in 
this  case  for  the  plaintiff,  but  not  altogether  concurring  v. 

in  the  whole  of  his  reasoning  on  the  policy  or  purposes      Counties 
of  the  sections  we  are  called  upon  to  interpret,  I  will  briefly         ^hd 
state  the  ground  on  which  my  judgment  proceeds.  ^^ckwatl 

The  question  turns  upon  the  combined  effect  of  sec-  ^i^^^^Co. 
tions  93  and  94  of  the  Act  8  &  9  Vict  c.  18,  taken  in 
cuDJunction  with  the  preamble  by  which  those  sections  are 
introduced.  Upon  these  enactments  the  question  arises 
whether  the  words  ^^ such  land"  at  the  commencement  of 
section  94  are  to  be  taken  to  relate  to  the  lands  referred 
to  in  section  93  which  immediately  precedes,  in  which 
case  it  must  be  confined  to  land  situate  within  a  town  or  built 
on,  or  whether  they  are  to  be  taken  as  referring  to  the 
larger  language  of  the  preamble  which  speaks  generally 
of  intersected  land,  without  restriction  to  lands  within  a 
town  or  built  upon.  Now,  according  to  the  ordinary  rule 
of  construction,  the  word  ^^such^'  should  be  taken  to  relate 
to  the  last  antecedent,  unless  it  plainly  appears  from  the  con- 
text that  such  a  construction  would  be  absurd  or  repugnant 
to  the  purpose  of  the  legislature.  Much  argument  has  ac- 
cordingly been  used  to  shew  that  such  a  construction  would 
be  impolitic  and  unjust,  and  it  has  been  urged,  and  with 
much  effect,  that  the  same  necessity  exists  for  preventing 
in  towns,  as  in  the  open  country,  an  idle  waste  of  money 
in  the  construction  of  communications  exceeding  in  cost 
the  value  of  the  severed  land.  On  the  other  hand  it  is 
contended  that  the  intention  of  the  legislature  was  equally 
to  confine  the  provisions  of  both  these  clauses  to  severed 
lands  in  the  country ;  that  both  relate  to  severed  land  of 
less  than  half  an  acre  in  extent;  and  that  in  the  country  half 
an  acre  is,  with  reference  to  the  quantity  of  land  usually 
held,  a  very  minute   quantity,  while   in   a  town  it  may 
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in  the  first  section  with  reference  to  one  set  of  rights,  the       1857. 
succeeding  section  uses  the  term  "  such  lands"  in  fixing  the     ^     ^^^ 
corresponding  and  correlative  rights  of  the  opposite  parties.  ». 

J!!«A8TERN 

I  am  not  insensible  to  the  observation  which  arises  upon      Counties 
«      -  ,  Railway  Co. 

the  language  of  the  preamble  to  these  sections,  the  terms         and 

i»i_-i_i_»  •  11         ^1  -i^i  r  London  AND 

ot  which  being  quite  general,  when  they  might  have  been    blaokwall 

restricted  to  "  land  in  a  town  or  built  upon,''  fairiy  give  ^^"^^'  ^^• 
rise  to  the  argument  that  the  legislature  did  not  intend  to 
confine  both  sections  to  land  so  circumstanced;  but  I 
cannot  think  that  this  argument  is  sufficient  to  overcome 
the  ordinary  rule  of  construction ;  and  it  may  be  with 
equal  force  observed  on  the  other  side  that,  if  the  ordinary 
construction  had  been  meant  to  be  departed  from,  it  would 
have  been  expected  that  words  would  be  added  in  the 
94th  section  to  make  the  meaning  of  the  word  ^'  land**  larger 
than  in  the  93rd,  and  co-extensive  with  the  language  of 
the  preamble.  I  see  nothing,  therefore,  to  satisfy  us  that 
those  who  framed,  or  those  who  passed  this  statute,  in* 
tended  to  do  more  than  legislate  with  reference  to  land 
not  situated  in  towns  or  built  upon,  or  to  warrant  us  in 
departing  firom  a  common  and  well  known  rule  of  con- 
struction. I  regret  to  arrive  at  this  conclusion ;  I  fear  it 
may  leave  companies  exposed  to  unreasonable  or  extor- 
tionate demands ;  but  I  think  the  proper  remedy  for  such 
a  mischief,  if  likely  to  arise,  is  by  further  legislation,  and 
not  by  a  judicial  exposition  which  the  language  of  the  Act, 
as  construed  by  sound  and  established  rules  of  construction, 

will  not  warrant. 

Judgment  affirmed  (a). 

(a)  The  foUowing  judgments  were  written  (see  p.  631)  by 
Martin^  B.,  and  BramweUy  B. : — 

Mabtih ,  B.— ThiB  is  an  action  of  mandamus  under  "  The  Common 
Law  Procedure  Act,  1854,"  brought  by  the  plaintiff  to  compel  the 
defendants  to  make  a  communication  between  two  parcels  of  land 
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ooosinicUon  is  contrary  to  the  intention  of  the  le^slature.    Indeed,         1857. 
mj  impression  rather  is  that  it  is  what  was  meant  to  be  expressed.       v^^y^w^ 
Then  is  it  either  absurd  or  repugnant  P  Marriaqe 

By  the  68th  section  of  **  The  Railways  Clauses  Consolidation  Act,  Eastern 
1846,"  a  general  obligation  is  imposed  upon  nulway  Companies  to  Counties 
make  communications  between  intersected  lands,  but  it  was  Tery  j^j^ 

reasonable  that  some  restriction  or  qualification  should  be  put  upon    I^bi>oh  and 
the  right  where  the  portion  or  portions  severed  were  small.    For  this   Eailwat  Co. 
purpose  the  legishiture  enacted  the  93rd  and  94th  sections  of  **The 
Lands  Ckuses  Consolidation  Act,  1845,**  and  the  quantity  of  land 
which  they  adopt  as  the  small  quantity  is  half  a  statute  acre. 

In  country  places,  half  an  acre  is  a  small  quantity — ^it  is  a  very 
minute  part  of  most  modem  farms,  and  in  relation  to  their  ordiuary 
mze  may  truly  be  deemed  a  small  portion,  but  in  relation  to  property 
belonging  to  individuals  in  towns,  half  an  acre  of  land  is  a  large 
quantity,  and  in  very  many  towns,  such  as  London,  Liverpool,  Man- 
chester, Bristol,  Leeds,  Bradford,  and  very  many  others,  half  an  acre 
of  land  would  be  and  is  a  very  considerable  property,  and  it  therefore 
seems  to  me  by  no  means  absurd  in  the  legislature  to  except  lands  in 
towns  from  the  operation  of  the  94th  section.  Taking  into  considera- 
tion the  constantly  increasing  value  of  building  land  in  towns,  they 
may  reasonably  have  thought  it  right  to  give  to  the  owners  the  right 
to  require  a  conmiunication  to  be  made  in  all  cases  where  a  severance 
was  effected  by  a  railway  company,  notwithstanding  the  present  value 
of  the  land  severed  was  less  than  the  expence  of  making  the  com- 
munication, and  the  nulway  company  has  no  just  right  to  complain. 
Hiey  for  their  own  pecuniary  advantage  take  other  people*s  land 
against  their  will,  and  it  is  no  hardship  that  in  towns  where  land  may 
become  building  land,  they  should  be  compelled  to  make  a  communi- 
cation between  severed  portions,  and  so  put  the  owners,  as  nearly  as 
may  be,  in  the  same  position  as  if  their  land  had  not  been  inter- 
meddled with.  The  two  sections  seem  to  me  to  be  directed  to  two 
cases  and  provide  for  both.  The  93rd  for  the  case  where  the  owners 
require  the  promoters  to  purchase ;  the  94th  to  the  case  where  the 
owner  requires  a  communication  to  be  made ;  but,  in  both,  I  think, 
lands  situate  in  towns  or  built  upon  are  excluded;  and  as  to  such, 
that  the  obligation  created  by  the  68th  section  of  the  Lands  Clauses 
Consolidation  Act  continues,  and  is  not  affected  by  either  of  them.  I 
should  not  have  entertained  much  doubt  upon  this  construction, 
except  that  my  brother  BramweU  has  arrived  at  a  different  conclu- 
sion, and  that  there  is  a  case  in  the  Queen's  Bench  in  Ireland — FalU 
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in  which  an  averment  in  the  declaration,  that  the  lands  were  in  a  1867. 

town  or  built  upon,  was  traversed.    Snch  mode  of  pleading  casts  a       v^^v^^ 
Tery  unfair  burden  upon  a  Judge  sitting  at  Nisi  Prius.  MAaRiAOK 

Easterk 
Bbamwxll,  B. — The  case  between  these  parties  is  as  follows: —      Coontiks 

The  defendants,  under  the  powers  of  their  Act,  have  taken  a  portion  j^j^ 

of  the  plaintiff's  land,  and  paid  him  for  it.  But  the  portion  so  taken  London  and 
leaves  a  piece  on  either  side,  and  the  plaintiff  has  required  the  itAiLWAvCo. 
defendants,  as  by  law  they  are  bound  to  do,  to  make  a  communication 
between  the  severed  pieces.  The  defendants  admit  they  would  be 
liable  to  do  this,  but  that  one  of  the  severed  pieces  is  of  less  value 
than  the  ezpence  of  making  a  communication,  and  they  claim  to  buy 
the  piece  so  of  less  value.  The  plaintiff  admits  that  the  piece  is  of 
less  value  than  the  expence  of  making  the  communication ;  that  is  to 
say,  that  the  piece  of  land  with  the  communication  made,  and  con- 
sidered independently  of,  or  in  connexion  with,  the  other  piece,  will 
be  worth  less  than  the  expence  of  the  communication,  so  that  it  would 
not  be  worth  the  plaintiff's  while  to  make  it ;  and  admits  that  if  it 
vrere  not  in  a  town  the  defendants  would  have  the  right  they  claim. 
But  he  says  that  this  bit  of  land  being  in  a  town,  it  matters  not  that 
its  value  is  less  than  the  expence  of  making  a  communication  with  the 
other  bit,  and  that  the  defendants  must  spend  700Z.  to  procure  him  a 
Talne  of  100^.,  and  he  insists  that  by  law  they  are  bound  to,  and  shall 
do  so. 

Now,  undoubtedly,  if  we  had  not  the  written  law  before  us  to 
interpret,  and  if  we  were  only  speculating  what  was  or  ought  to 
be  law,  there  would  be  no  difficulty  in  deciding  with  the  defendants. 
The  plaintiff's  contention  is,  that  there  shall  be  a  sheer  waste  of  the 
difference  between  the  cost  of  the  communication,  and  the  thereby 
additional  value  of  the  divided  piece, — a  waste  as  complete  as  though 
the  same  number  of  sovereigns,  or  as  much  wheat  as  they  would  buy, 
should  be  flung  into  the  sea ;  and  when  a  reason  is  asked  for  this,  the 
only  answer  is  a  reference  to  the  rights  of  property :  and  surely  never 
were  those  rights  more  unreasonably  invoked  than  here.  It  is  not 
necessary  to  say  that  they  only  exist  for  the  public  good ;  but  it  is  at 
least  certain,  that  in  this  country  landed  property  is  subject  to  the 
right  of  the  public  to  take  such  part  as  is  required  for  purposes  of  a 
public  character,  on  giving  a  compensation  to  the  owner ;  and  that 
right  having  been  exercised  in  this  case  as  to  a  portion  of  the  plain- 
tiff^s  land,  what  is  to  exempt  the  patch  in  question  from  the  same 
considerations  as  applied  to  the  land  it  was  separated  from  ?  But  the 
topic  becomes  ridiculous  when  it  is  considered  that,  by  the  plaintiff's 
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purchase  the  land.    This  is  for  the  benefit  of  the  promoters,  and  the         1857. 

general  object  I  have  already  mentioned,  viz.,  that  while  on  the  one  v,^^^^.,^ 

hand  it  would  be  inconvenient  to  the  landowner  to  have  any  land,  Marriaqx 

much  or  little,  on  one  side  of  the  railway,  without  communications  Eastern 

with  land  on  the  other,  it  would,  on  the  other  hand,  be  a  waste      Counties 

.  BailwatCo. 

to  compel  the  making  of  communications  where  the  land  to  be  com-  j^n) 

monicated  with  was  not  worth  the  expence  of  the  communication,  ^i^don  and 
Now,  why  is  not  this  i^plicable  to  land  in  a  tovm,  or  built  on  ?  Why  Railway  Co. 
should  there  be  a  waste  and  loss  in  respect  of  such  lands  which  are 
avoided  as  to  others  P  It  is  said  there  is  no  one  can  tell  the  value  of 
land  in  a  town,  it  may,  in  a  few  years,  be  tenfold  its  present  value. 
The  answer  is,  a  thmg  is  worth  what  it  will  fetch,  and  no  more.  It 
may  be  unfortunate,  but  the  legislation  on  this  matter  is  necesaarQy 
of  the  hardest  and  most  unromantic  and  unspeculative  character. 
The  legislature  can  only  provide  for  a  present  money  compensation 
for  the  present  money  value  of  the  land  if  brought  into  the  market, 
(with  the  qualification  I  shall  presently  mention)  and  of  that  value 
the  future  prospects  of  the  land  are  a  part.  It  matters  not  that  the 
owner  takes  a  more  sanguine  view ;  he  gets  no  greater  price*  any 
more  than  he  would  because  his  ancestors  had  lived  there  500  years, 
or  because,  for  any  other  reason,  he  put  a  fancy  value  on  it.  But  it  b 
•aid  that  if  land  built  on  in  a  town  is  within  section  94,  the  promoters 
might  buy  half  an  acre  covered  with  houses ;  there  are  not  many  such 
half  acres  belonging  to  one  owner,  but  if  there  were,  I  see  no  difficulty, 
as  it  is  a  power  which  will  never  be  exercised,  and  therefore  may  be 
safely  given.  The  promoters  always  pay  more  than  the  worth  of  the 
land.  I  do  not  mean  owing  to  the  unfumess  of  juries,  because  the 
statutes  must  be  construed  on  the  supposition  that  they  do  their  duty, 
bat  the  promoters  properly  pay  more  than  the  value.  The  value  is 
what  they  could  sell  it  for  to  a  willing  purchaser  buying  of  a  willing 
seller ;  but  they  buy  of  an  unwilling  seller,  who  always  receives,  and 
pit^>erly,  a  compensation  for  the  compulsory  sale.  Surveyors  com- 
monly put  this  at  20  per  cent.,  and  a  committee  of  the  House  of  Lords 
has  recommended  50  per  cent.  It  certainly  always  ought  to  be,  and 
always  is,  something,  because  an  unwilling  seller  does  not  get  a  com- 
pensadon  in  the  market  price,  any  more  than  a  man  who  had  just 
bought  a  horse  for  50/.,  because  he  preferred  the  horse  to  the  50/., 
vrould  get  compensation,  if  that  horse  were  taken  from  him  and  50/. 
given  to  him.  The  promoters  therefore  always'  give  more  for  land 
than  they  can  get  for  it,  consequently  never  buy  more  of  it  than  they 
can  help.  The  reason  of  section  94  then  applies  to  land  in  a  town  and 
bmd  built  on,  and  there  is  no  reason  why  it  should  not  comprehend 
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IN  THE  EXCHEQUER  CHAMBER. 
{Error  from  the  Court  of  Exchequer.) 

MuooLBTON  V.  Joseph  Barnett  and  Another.  iVw.  26. 

In  this  case  (reported,  1  H.  &  N.  282),  the  Court  of  In  ejectment 

T      1  ,       .  .  ^^^  copyhold 

r«xchequer  having  given  judgment  for  the  defendant,  the  premises, 

1   •     •«»         1  ^^®  plaintiff 

plaintiff  took  proceedings  in  error  thereon,  and  the  case  claimed  u 
was  argued  (a)  in  Hilary  Vacation  1857.  ^^I^h^ 

English  of 
£.  1€.,  who 

MtmdeU,  for  the  plaintiff.— There  are  three  grounds  upon  J^'^^J^n*** 
which  the  plaintiff  is  entitled  to  retain  the  verdict  entered  'J'^^.    Upon 

^  the  death  of 

for  him. — First,  he  is  heir  according  to  the  custom  to  the  E.  M.  in  1812, 

°  ...      *"®  premises 

purchater^  upon  the  death  of  the  person  last  entitled,  within  descended  to 

his  ti70  infant 

the  meaning  of  the  Inheritance  Act,  3  &  4  Wm.  4,  c.  106,  grand-daugh- 
8.  2.     Secondly,  the  plaintiff  is  entitled  to  recover  as  cus-  parceners. 
tomaiy  heir  upon  failure  of  issue  in  the  person  last  entitled.   ^  unmvried 
Thirdly,  there  was  evidence  of  the  existence  of  a  custom,   ^^i^  ^^ 
whereby  the  youngest  nearest  male  kinsman,  ad  infinitum^  moiety  by  her 

•'''*'  sister  who,  in 


entitled  to  inherit — The  first  point  depends  on  the   1836,  married 

the  defendant. 

construction  of  the  2nd  section  of  The  Inheritance  Act,  She  died  in 

1838,  learing 
one  son,  to 
wlKNDth*  prvmiaes  descended,  and  who  died  in  1 854,  without  issue,  and  was  the  person  last  seised. 
It  was  proTed  that  lands  in  the  manor  descended  lineally  to  the  youngest  son  of  the  person  last 
•died,  ad  infinitum,  and  if  no  son  to  the  dauffhters  as  co-parceners ;  if  no  lineal  heirs,  to  the 
Toongett  brother  of  the  person  last  seised,  and  to  the  youngest  of  such  youngest  brother;  and 
u  the  youngest  brother  died  without  issue,  to  the  next  youngest  brother ;  and  if  no  brother  then 
VBMiDg  the  sisters  as  parceners.  There  was  also  an  entry  of  descent  and^  admission  of  the 
yoimgeft  son  of  an  uncle,  and  of  the  voungest  sons  respectively  of  two  sisters,  heirs  of  the 
penoo  last  seised.  The  plaintiff  was  the  Toungest  son  or  the  youngest  brother  of  E.  M.  the 
porchaser — H^  in  the  Exchequer  Chamber  (afiBrming  the  judgment  of  the  Court  of  Ex- 
cbecjuer),  that  the  custom  did  not  extend  to  so  remote  a  collateral  relation  as  the  plaintiff: 
Per  CoUridgt,  J^  Wightman,  J.,  CrutweU,  J.,  Crompton,  J.  {CocMbum^  C.  J^  ErU,  J.,  and 
WUKamst  J.,  diasentientibus.)— Also  that  the  Inheritance  Act,  3  &  4  Wm.  4,  c  106,  s.  2,  did 
■ot  afiect  the  custom  of  descent  in  the  manor. 

(a)  Feb.  6     Before  Coekbum^      CretsweU^  J.,  Erle^  J ,  WiUiams^ 
C.  J.,  CoUridg€^  J.,  Wightnuaii  J.,      J.,  and  Crompton^  J. 
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There  were  difficulties  in  proving  a  seisin  either  in  law 

or  in  fiict ;  and  the  object  of  the  legislature  was  to  establish 

one  uniform  rule,  whereby  the  blood  of  the  purchaser      _   ». 

•'  ^      '^  Ba&neit. 

should  in  all  cases  be  preferred,  by  ascertaining  upon  a 
definite  principle  who  the  purchaser  was,  and,  in  so  doing, 
the  mazun  ^^seisina  facit  stipitem*'  has  been  virtually 
abolished:  Sugden's  Vend.  &  Purch.  p.  555,  11th  edit.; 
Shelford  Real  Prop.  Stat  408 ;  Stephen's  Comm.  vol.  1, 
p.  397,  4th  ed.  Indeed,  the  last  named  author  enunciates 
the  following  as  the  first  canon  of  descent :  ^*  In  every  case 
the  descent  shall  be  traced  from  the  purchaser,^'  and  this 
by  way  of  substitution  for  the  first  canon  of  Blackstone : 
Black.  Com.  vol.  2,  p.  208.  Is,  then,  the  direction  of 
the  statute  obligatory  ?  If  so,  supposing  this  was  a  descent 
at  common  law  of  lands  in  socage,  there  could  be  no 
doubt  that  the  heir  to  be  sought  would  be  the  heir  of 
Edward  Muggleton,  the  purchaser,  who  died  in  1812: 
and  if  that  be  not  so,  and  if  under  the  fifth  section  of  the 
Act,  the  heir  of  Bryan  Bamett,  the  person  last  seized  is  to 
be  sought  for,  then  the  defendant,  being  his  father,  is 
entitled  as  the  heir  of  his  son.  [Haj/es,  Serjt,  stated  that 
he  did  not  claim  for  the  defendant  as  heir  in  any  case,  but 
that  the  descendants  of  the  elder  brother  of  the  plaintifi^*s 
fiither  were  the  heirs.]  Assuming  this  to  be  so  as  regards 
lands  in  socage,  is  there  any  difierence  with  respect  to 
copyhold  lands  of  Borough  English  tenure  ?  By  the  In- 
heritance Act,  ^descent*'  means  the  tide  to  inherit  lands. 
^^Tide,"  in  its  largest  sense,  is  thus  defined  by  Lord 
Coke  (a),  **  Titulus  est  justa  causa  possidendi  id  quod 
noetrum  est"  Johnson,  in  hb  Dictionary,  defines  it  as 
**  a  claim  of  right."  "  To  inherit"  is  to  take  as  heir;  and, 
by  the  interpretation  clause  of  the  Act,  the  term  **  land"  ex- 
tends to  all  hereditaments,  whether  corporeal  or  incorporeal, 

(a)  Co.  Litt  345,  b. 
TOL.  II. — N.  8.  XX  EXCH. 
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difficulty  which  arises  in  this  case,  upon  the  construction        1857. 

and  application  of  the  2nd  section  of  the  Inheritance  Act,    ^^^^^^^, 

has  its  origin  in  an  alteration  of  the  bill  in  its  passage  ^' 

through  the  legislature.    As  the  bill  originally  stood,  descent 

was  to  be  traced  in  all  cases  from  the  person  last  entitled 

whether  seised  or  not:  Sug.  Vend.  &  Purch.  p.  555, 11th  ed.; 

but  the  2nd  section  was  introduced  by  way  of  substitution, 

in  the  House  of  Lords.    One  of  its  consequences  is  to  create 

a  difficulty  as  to  the  rights  of  the  descendants  of  heirs  of 

parceners  who  succeeded  as  heirs  to  such  parceners :  did  such 

heirs  take  the  parcener's  entire  share  or  only  an  aliquot  part 

of  it  with  the  other  parceners  as  heirs  of  the  purchaser  ? 

Before  the  case  of  Cooper  v.  France  (a)  the  latter  opinion 

prevailed  among  conveyancers :   By thw.  and  Jarm.  Conv. 

by  Sweet,  vol.  1,  pp.  139, 140 ;  but  in  Cooper  v.  France,  which 

was  a  suit  for  a  partition  between  the  sons  of  two  parceners, 

who  were  heirs  of  their  father,  Shadwell,  V.  C,  held  that 

the  sons  took  moieties,  each  taking  their  mother's  shares 

respectively.    This  decision  proceeded  chiefly  on  the  ground 

that  in  that  case  there  was  no  necessity,  as  contemplated 

by  the  latter  part  of  the  section,  to  carry  back  the  pedigree 

to  the  grandfather,  the  purchaser.     This  case  has  been 

since  followed ;  but,  even  if  good  law,  it  is  distinguishable 

from  the  present  and  has  no  bearing  upon  the  argument, 

since  here  the  circumstances  require  the  pedigree  to  be 

carried  back  to  the  purchaser,  or  rather  to  his  father,  as  the 

nearest  common  ancestor.     Cooper  v.  France  relates  to  the 

rights  of  the  descendants  of  those  last  entitled,  the  present 

case  to  the  rights  of  collaterals  of  a  given  common  ancestor. 

Paterson  v.  MUU  (J)  may  be  relied  on  by  the  other  side, 

but  that  case  depended  upon  events  happening  before  the 

8  &  4  Wm.  4,  c  106,  was  in  operation.     That  statute  had 

for  its  object  the  establishing  one  uniform  rule  of  descent, 

(a)  19  L.  J.  Chan.  813.  (Jb)  19  L.  J.  Chan.  310. 

XX  2 
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case  of  a  brother  or  sister  of  the  half  blood,  which  exception 
(as   we   shall  see  hereafter)  depends    upon  very  special 
grounds. "    Now  if  this  proposition,  as  applied  to  descents  at 
common  law,  is  universally  true,  the  principle  involved  is 
applicable  mutatis  mutandis  to  descents  in  the  nature  of 
borough  English.     Clements  v.  Scudamore  (a)  is  an  autho- 
rity in  point.     There,  when  it  was  ascertained  that  the 
youngest  son  took  as  heir,  the  right  of  the  daughter  by 
representation  was  held  to  attach  by  analogy.     There  is  no 
doubt  that  if  Edward  Muggleton  had  died  without  issue, 
the  plaintiff  would  have  taken  as  heir  to  his  grandfather, 
and  also  as  heir  to  his  uncle  Edward  Muggleton,  because 
the  custom  is  found  to  this  extent,  that  the  youngest  son  of 
the  youngest  brother  inherits.     Does  it  then  make  any 
difference  that  he  left  issue  ?    If  he  had  left  only  a  son, 
who  died  seised,  upon  his  death  the  plaintiff  would  have 
been  entitled  as  heir.     If,  then,  because   the  heirship  is 
carried   two  steps  further  in   the   descending  line,  upon 
resorting  to  the  same  common  ancestor  a  different  rule  is 
to  prevail,  this  anomaly  will  follow,  that  upon  matter  sub- 
sequent, and  so  resorting  back,  the  elder  house  and  not  the 
younger  prevails ;  and  while  the  estate  having  either  actually 
or  by  fiction  of  law  been  assumed  to  pass  through    the 
grandfather,  in  the  one  case  the  customary  heir  would  take, 
and  in  the  other  the  common  law  heir,  which  is  an  absur- 
dity, and  in  contradiction  of  the  principle  applicable  to  the 
law  of  inheritances  generally,  and  also  by  parity  of  reason  - 
ing  to  the  principle  applicable  to  inheritances  in  borough 
English. — On  this  point  he  referred  to  Dae  d.  Parker  v. 
Thomas  {b). 

Thirdly. — There  was  evidence  of  the  existence  of  a  custom 
whereby  the  youngest  nearest  male  kinsman,  ad  infinitum, 
was  entitled  to  inherit.— On  this  point  the  argument  was  in 
(a)  1  P.  Wms.  63.  (b)  3  Man.  &  G.  815. 


V. 
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blood  of  the  first  parchaser;  or  that  it  shall  result  back.      1857. 
to  the  heirs  of  the  body  of  that  ancestor  fix)m  whom  it  either    ^^^^^ 

*'  MuGOLXTOir 

really  has,  or  is  supposed  by  fiction  of  law  to  have  originally  *• 

descended  :**  2  Black.  Com.  223.  The  plaintiff's  construc- 
tion of  the  Act  would  alter  the  tenure  of  the  copyhold. 
But  there  is  nothing  in  the  Act  to  affect  a  custom  that 
the  youngest  son  or  youngest  brother  of  the  person  last 
seised  shall  inherit.  If,  in  tracing  the  descent,  a  father  is 
to  be  substituted  for  the  person  last  seised,  the  brother  of 
the  latter  would  be  passed  over. 

He  then  argued  that  the  second  point  was  involved  in  the 
first  and  third,  and  that  there  was  no  evidence  of  a  custom 
that  so  remote  a  collateral  relation  as  the  plaintiff  should 
inherit — The  argument  on  the  last  point  was  in  substance 
the  same  as  in  the  Court  below.  The  following  additional 
authorities  were  cited:  Littleton,  sect  211;  Scriven  on 
Copyholds,  29,  4th  ed. ;  Watkins  on  Copyholds,  vol  2, 
p.  60. 

MundeU  replied. 

Cut.  adv.  vtdt 

The  learned  Judges  having  differed  in  opinion,  now 
delivered  their  judgments  seriatim. 

Cbompton,  J. — I  entirely  concur  in  the  judgment  of 
my  brother  Wightman^  which  I  have  just  read  (a).  The 
authorities  seem  to  me  to  establish  the  rule,  that  proof  of  a 
custom  of  descent,  contrary  to  the  course  of  the  common 
law,  prevailing  in  a  nearer  degree  of  consanguinity  is  no 
proof  of  such  custom  extending  to  a  more  remote  degree. 
I  am  unwilling  to  disturb  a  rule  of  law  which,  as  I  under- 
stand the  authorities,  must,  I  think,  be  taken  to  have 
regulated  the  descent  of  copyhold  property  for  more  than 
half  a  century. 

(a)  Wightman^  J.,  being  ttnavoidably  absent,  hb  judgment  was  read 
by  Cromptojif  J, 
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the  instance  on  the  coort  rolls  of  the  prevailance  of  this 

custom   of  descents  as  far  as  cousins  german  should  not 

fiimish  some  evidence  from  which  it  may  be  inferred  that  «• 

"    ^  ,  Ba&nett. 

the  custom  extended  to  all  collaterals ;  which,  as  it  seems 
to  me,  might  well  be  deemed  a  more  reasonable,  and  there- 
fore more  probable,  lex  loci  than  that  it  should  be  extended 
to  cousins  german  and  no  further. 

It  must  be  observed  that  in  this  case  no  custumary  was 
in  evidence,  nor  any  other  direct  proof  of  the  custom  given. 
Its  existence  and  extent  are  only  to  be  inferred  from  the 
entries  on  the  court  rolls.  Consequently  the  rule  of  law, 
that  customs  are  to  be  construed  strictly,  appears  inappli- 
cable ;  for  the  contention  on  the  part  of  the  plaintiff  is  not 
that  the  custom,  which  the  learned  Judge  has  found  to  exist, 
should  be  at  all  extended  in  its  application,  but  that  there 
was  some  evidence  for  his  consideration  of  its  existence  to 
the  requisite  extent 

It  was  contended,  however,  on  the  part  of  the  defendants, 
that  a  custom  of  this  nature  cannot  be  properly  said  to 
exist  beyond  the  instances  in  which  it  can  be  shewn  to 
have  actually  prevailed  and  been  put  in  use.  And  cer- 
tainly Lord  Coke  is  reported  to  have  so  laid  down  the  rule  in 
RatcUffe  and  ChapUrCs  Case  (a),  and  this  dictum  was  cited 
and  relied  on  in  the  judgment  of  the  Court  of  King's  Bench 
in  Denn  v.  Spray  (b) ;  but  the  more  modem  authorities  are, 
I  think,  quite  irreconcilable  with  it  Thus,  it  was  held  in 
the  subsequent  case  of  Roe  v.  Parker  (c),  that  an  ancient 
presentment  by  a  homage  of  the  customs  of  a  manor  was 
sufficient  evidence  as  to  a  descent,  though  no  instance  was 
adduced  of  any  person  having  taken  under  it  And  Lord 
.Kenyan  said,  that  if  the  decision  of  Denn  v.  Spray  went  as 
fisur  as  to  determine  that  such  a  document  is  not  admissible 

(a)  4  Leon.  242.  (b)  1  T.  R.  466,  474. 

(c)  6  T.  R.  26. 
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that  any  lex  loci  could  have  been  instituted  so  whimsical  as 
to  extend  to  first  cousins  once  removed,  and  yet  exclude 
uncles  and  first  and  second  cousins?  »• 

It  may  be  further  observed  that  the  case  of  Denn  v.  Spray 
was  decided  not  only  on  the  ground  that  the  custom  was 
not  shewn  to  extend  to  collaterals,  but  also  on  the  peculiar 
wording  of  the  custom  as  contained  in  the  custumary  of 
the  manor,  viz., — **  Si  aUqtds  tenens  hiifus  manerii  obieritf* 
&a,  which  necessarily  excluded  nephews  and  nieces,  inas- 
much as  they  must  make  out  their  claim  or  pedigree  through 
their  father  or  mother,  who  never  was  a  tenant  of  the 
manor,  and,  consequently,  could  not  have  died  seised,  and 
on  whom  therefore  the  custom  as  to  the  course  of  descent 
never  attached.  For  this  reason,  as  well  as  those  given 
by  my  brother  BramtoeH  in  his  judgment  in  the  Court  of 
Exchequer,  we  may  well  hold  that  Denn  v.  Spray  was 
rightly  decided,  without  overruling  the  decision  of  the 
learned  Judge  at  the  trial  of  the  present  case. 

For  these  reasons  I  am  of  opinion  that  the  judgment 
of  the  Court  of  Exchequer  should  be  reversed. 

Eble,  J. — In  this  case  the  question,  in  substance,  is, 
whether  there  was  evidence  from  which  a  jury  could  infer 
that,  by  the  custom  of  the  manor,  the  youngest  in  each 
d^ree  of  collateral  male  heirs  should  take  before  the  elder. 
The  Judge,  acting  for  a  jury,  did  make  that  inference. 

The  plaintiff  was  the  youngest  son  of  the  youngest 
brother  of  the  great  grandfather  of  the  person  last  seized, 
related  therefore  to  him  in  the  sixth  degree,  according  to 
the  civil  law. 

Among  lineals  the  proof  was  clear,  that  the  youngest 
male  took  before  the  elder  universally ;  among  collaterals, 
as  far  as  the  entries  extended,  the  same  custom  prevailed, 
that  is,  it  was  clearly  proved  in  the  degree  of  brother,  and 
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proof  by  witnesses.  But  this  rule  is  not  supported  by  the  1867. 
decision  cited  for  it.  The  point  for  decision  in  Radcliffe  and  ^^"^"^'"^^ 
ChapKfCs  Case  was,  whether  a  new  trial  should  be  granted  v. 

on  the  ground  of  the  verdict  being  against  the  evidence,  and 
as  there  were  conflicting  entries,  the  remarks  which  the 
Court  adopted  in  Derm  v.  Spray  were  extra-judicial,  per- 
tinent only  to  an  observation  of  the  jury,  that  they  knew 
the  custom  by  reputation.  Moreover,  it  is  clear  that  the 
rule  so  adopted  in  Denn  v.  Spray  was  overruled  in  Doe  v. 
Sissan  (a),  where  evidence  of  reputation  was  held  suflScient 
to  support  a  finding  by  the  jury,  that  the  custom  extended 
to  more  distant  degrees  than  could  be  found  entered  on 
the  Court  Rolls,  and  this  decision  in  Dae  v.  Sissan  was 
confirmed  and  acted  on  by  Lord  Cottingham  in  Loche  v. 
Colman  (b). 

Upon  this  review,  it  seems  to  me  that  there  was  some 
evidence  of  the  custom,  and  if  so,  the  finding  of  the  Judge 
is  conclusive,  and  the  judgment  below  ought  to  be  reversed. 

Cr£S8W£LL,  J. — In  this  case  it  appeared  that  there  was 
no  instance  of  a  descent  to  the  youngest  son  of  the 
youngest  great  uncle,  nor  any  reputation  that  such  was 
the  customary  course  of  descent  Instances  of  entries  short 
of  that  were  proved,  extending  as  far  as  the  youngest  son 
of  the  youngest  uncle ;  and  the  question  to  be  decided  is 
whether  such  instances  were  evidence  of  the  existence  of 
the  more  extensive  custom  relied  upon  by  the  plaintiff  in 
this  case.     I  am  of  opinion  that  they  were  not 

I  take  the  meaning  of  the  word  *'  custom*'  in  this  case 
to  be  "  practice  or  course  of  acting,"  and,  if  that  be  so, 
then  a  custom  can  only  be  proved  by  evidence  of  such 
practice  or  course  of  acting  pursued  for  a  certain  length 
of  time ;  and  this  agrees  with  what  is  said  by  Lord  CokCf 
(a)  12  East,  62.  (b)  1  Myl.  &  Gr.  423. 
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1867.        ^  ^^^^  ^^^9  *•  **^^  every  costom  there  are  two  essential 
^-^^ — '      parts,  viz.,  '*  time  and  asaffe."    If  costom  means  as  I  have 

V. suggested, '' coarse  of  acting,"  onless  sndi  acting  be  proved 

the  costom  cannot  be  establbhed.  And  if  it  be  admitted 
that  there  is  no  evidence  of  any  instance  in  which  an 
estate  has  descended  to  the  youngest  son  of  the  youngest 
great  uncle,  in  my  opinion  there  is  no  evidence  to  sustain 
the  alleged  custom. 

Then  let  us  consider  whether  there  is  evidence  of  such 
descent  Are  the  fiu;ts  proved,  viz.,  descent  to  youngest 
son  of  youngest  brother,  to  youngest  son  of  youngest  oncle^ 
and  to  youngest  sons  respectively  of  two  co-parceners,  facts 
from  which  we  are  at  liberty  to  infer  that  estates  have  in 
this  manor  descended  to  the  youngest  son  of  the  youngest 
great  uncle  ?  The  &ct  is  not  proved  by  any  direct  evidence ; 
is  it  to  be  inferred  or  presumed  from  any  one  or  more 
other  facts  which  were  directly  proved  ?  A  presumption, 
as  has  been  well  said  by  Mr.  Starkie,  (Evid.  voL  3,  p.  927), 
**  may  be  defined  to  be  an  inference  as  to  the  existence  of 
one  fact  from  the  existence  of  some  other  fact,  founded 
upon  a  previous  experience  of  their  connection.  To  con- 
stitute such  a  presumption,  a  previous  experience  of  the 
connexion  between  the  known  and  inferred  facts  is  essen- 
tial, of  such  a  nature  that  as  soon  as  the  evidence  of  the 
one  is  established,  admitted,  or  assumed,  the  inference  as 
to  the  existence  of  the  other  immediately  arises,  independ- 
ently of  any  reasoning  on  the  subject"  What  inference  is 
there  in  thb  case  of  any  connexion  between  the  facts 
proved  and  the  fact  to  be  inferred?  But  a  distinction 
has  been  recognised  between  a  presumption  in  the  proper 
sense  of  the  word,  and  presumptive  or  circumstantial  evi- 
dence. Was  there  then  in  this  case  circumstantial  evidence 
of  lands  having  descended  as  contended  for ;  or,  in  other 
words,  were  there  such  facts  proved  as  to  descent,  that  the 
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existence  of  the  other  fact  in  controversy  may  be  rationally 
assumed  ?  In  Doe  v.  Hilden  (a)  Lord  Tenierden  on  this 
subject  says :  "  One  of  the  general  grounds  of  a  presump-  r. 

tion  IS  the  existence  of  a  state  of  things  which  may  most 
reasonably  be  accounted  for  by  supposing  the  matter  pre- 
sumed." Applying  this  dictum  to  the  ordinary  case  of  a 
charge  of  burglary  and  theft : — evidence  is  given  that  a  house 
was  broken  and  certain  goods  stolen:  the  party  accused 
is  proved  to  have  been  near  the  place  and  to  have  been 
shortly  afterwards  in  possession  of  the  stolen  property. 
That  state  of  things  is  most  reasonably  accounted  for  by 
presuming  that  he  committed  the  burglary  and  stole  them* 
But  how  is  the  special  course  of  descent  proved  between 
nearer  coUaterak  most  reasonably  to  be  accounted  for  by 
presuming  a  similar  custom  between  the  more  remote? 
The  converse  would  &11  within  Lord  Tenterden's  rule. 
The  descent  of  the  youngest  son  of  a  youngest  son  may 
be  most  reasonably  accounted  for  by  presuming  a  course 
of  descent  to  the  youngest  son.  It  seems  to  me  theUi  that 
the  fiKts  directly  proved  in  this  case  did  not  warrant  the 
presumption,  or,  in  other  words,  were  not  evidence  of 
the  existence  of  the  other  fact  necessary  to  be  established 
in  order  to  make  out  the  plaintifF's  right  to  recover.  This 
reasoning  is  supported  by  the  decision  of  the  Court  of 
King's  Bench  in  Derm  v.  Spray  (^),  which,  as  far  as  I 
know,  has  never  been  overruled,  and  which  must  be 
overruled  if  judgment  be  given  for  the  plaintiff  in  error. 

It  has  been  suggested  that  if  Denn  v.  Spray  be  taken  as 
a  decision  that  a  custom  can  only  be  proved  by  evidence  of 
its  being  acted  upon,  it  was  overruled  in  Doe  v.  Sissan  (c). 
In  that  case  an  estate  was  claimed  by  the  grandson  of  an 
eldest  sister  of  the  person  last  seised.     Entries  on  the 

(a)  2  B.  &  Aid.  791.  (ft)  1  T.  R.  466. 

(c)  12  East,  62. 
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the  great  grandfather  may  be  the  common  law  heir  of  the        1857. 
person  last  seised,  ascertained  in  the  manner  pointed  out    J'"*'^''"^ 

'  ^  MUOOLETON 

by  the  legislatare,  but  that  will  not  make   the  youncrest  »• 

.  ^        o  Barnett. 

son  of  the  youngest  son  of  the  great  grandfather  customary 
heir,  unless  the  existence  of  a  custom  to  that  extent  is 
proved.  If,  indeed,  it  could  be  made  out  that  by  operation 
of  the  statute  3  &  4  Wm.  4,  c  1 06,  the  youngest  son  of 
the  great  grandfather  was  the  youngest  son  of  his  great 
grandson,  the  person  last  seised,  there  might  be  something 
in  the  argument,  but  that  is  absurd. 

WiGHTMAN,  J. — This  was  an  ejectment  to  recover  certain 
copyhold  tenements  in  the  manor  of  Lyddington,  in  the 
county  of  Rutland.  The  plaintiff  was  the  youngest  son  of 
the  youngest  brother  of  the  great  grandfather  of  the  person 
last  seised,  and  claimed  as  heir  according  to  the  custom  of 
the  manor. 

The  custom  of  descent  in  the  manor  was  proved  to  be, 
that  the  land  descended  to  the  youngest  son  of  the  person 
last  seised,  if  he  had  more  than  one  (in  infinitum),  and 
if  such  youngest  son  died  without  issue,  then  to  the  next 
youngest  son ;  and  if  none,  then  to  daughters  as  parceners; 
and  if  no  issue,  then  to  the  youngest  brother ;  and  if  the 
youngest  brother  were  dead,  then  to  the  youngest  son  of 
such  youngest  brother ;  and  if  no  issue  of  such  youngest 
brother,  then  to  the  next  youngest  brother ;  and  if  no 
brother,  then  to  his  sisters  as  parceners. 

In  addition  to  proof  of  the  custom  of  descent  as  above, 
there  was  evidence  to  shew  that  it  had  been  extended  to 
the  youngest  son  of  the  uncle  of  the  person  last  seised, 
which  would  include  the  uncle  himself;  and  to  the  youngest 
son  of  a  sister  of  the  person  last  seised. 

There  was  no  evidence  whatever,  not  even  reputation, 
to  shew  that  the  custom  extended  further,  unless,  as  was 

VOL.   n.— N.   8.  Y  Y  EXCH. 
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to  extend  the  custom  to  the  eldest  niece  or  other  collateral.        1857. 
It  was  said  in  the  judgment,  that  custom  beine  of  the  very    ^^"'^^    ' 
essence  of  copyhold,  if  the  custom  be  silent  the  common  «. 

Barnctt. 

law  must  regulate  the  course  of  descent. 

In  Doe  V.  Sissan  (a)  it  was  held  that  reputation  was 
evidence  to  go  to  the  jury  of  an  extended  custom  of 
descent  to  collaterals,  though  no  evidence  was  given  of 
actual  instances  in  which  such  extended  custom  had  been 
acted  upon ;  and  in  the  present  case,  if  there  had  been 
evidence  of  reputation  that  the  custom  of  descent  in  the 
manor  of  Lyddington  extended  to  collateral  relations  in 
every  degree  or  to  the  collateral  relations  of  a  great  grand- 
father of  the  person  last  seised,  the  verdict  for  the  plaintiff 
might  have  been  supported;  but  I  do  not  think  that 
evidence  of  the  admission  of  collaterals  in  certain  degrees 
of  consanguinity  is  sufficient  to  warrant  the  finding  of  a 
custom  of  descent  to  collaterals  in  more  remote  degrees, 
without  evidence  of  instances  of  admissions  or  of  reputation 
in  accordance  with  such  extended  custom. 

The  statute  of  3  &  4  Wm.  4,  c.  106,  was  referred  to 
upon  the  argument,  but  it  does  not  appear  to  me  to  have 
any  bearing  upon  this  case.  The  question  here  is,  to  what 
degrees  of  consanguinity  the  custom  of  descent  in  the 
manor  extends; — there  is  no  difficulty  in  tracing  the 
descent,  and  the  object  of  the  statute  was  not  to  alter 
or  extend  the  customs  of  manors  as  to  descent  to  collateral 
relations,  or  to  give  a  title  by  descent  to  persons  standing 
in  more  remote  degrees  of  consanguinity  to  the  person  last 
seised  than  the  custom  of  the  manor  would  warrant. 

Upon  the  whole  I  am  of  opinion  that  the  plaintiff  is 
noi  entitled  to  recover. 

CoLERiDOE,  J. — Having  been  allowed  to  read  the  judg- 

(a)  12  East,  62. 
Y  Y   2 
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extent,  I  quite  agree  with  what,  according  to  the  report  in        1867. 
Leonard,  Lord   Coke  is   stated  to  have  said    in  Ratcliffe    ^^ — "*     ' 

^  MUOOLETON 

and  ChapKrCs  Case^  and  so  I  think  it  ought  to  be  under-  v. 

stood  ;  and  I  do  not  think  that  m  Denn  v.  Spray  {a)  the 
judgment  of  the  Court  is  inconsistent  with  this. 

Where,  in  support  of  a  customary  mode  of  inheritance, 
recourse  is  had  both  to  reputation  and  instances  in  accord- 
ance, in  the  case  of  a  custom,  which,  like  that  now  before 
us,  extends  to  many  particulars,  instances,  I  conceive,  must 
be  receivable  in  support  of  reputation,  even  though  they 
cannot  be  adduced  as  to  all  the  particulars;  and  the  proof 
will  be  more  or  less  cogent  according  as  the  particulars 
adduced  do  in  reason  conduce  more  or  less  to  the  belief  of 
the  whole  custom.  In  such  a  case,  it  would  be  impossible 
to  reject  the  evidence  of  such  instance  as  tendered,  or  to 
strike  the  whole  proof  out  of  the  case  because  it  did  not 
cover  the  one  particular  which  was  in  question  in  the 
cause*  It  could  not  be  denied  that  the  reputation  of  a 
local  law  of  descent  was  made  more  probable,  as  to  the 
whole,  by  proof  of  its  having  been  acted  on  in  the  greater 
number  of  the  particulars  comprised  in  it,  merely  because 
there  was  no  proof  adduced  of  its  having  been  acted  on  in 
one  particular.  The  addition  of  that  one  would  have  made 
a  difierence  in  degree,  not  in  kind  or  principle. 

Where,  as  in  the  present  case,  instances  alone  are  relied 
on,  the  custom  in  all  its  particulars  is  necessarily  to  be 
ascertained  from  them  ;  and  so  far  as  the  existence  of  it  in 
any  one  or  more  steps  leads  not  merely  to  a  conjecture,  but 
to  a  reasonable  belief,  that  it  must  exist  in  another,  the 
proof  of  the  former  will  be  evidence  of  the  latter,  although 
the  Court  Rolls  afford  no  instance  of  it.  Thus,  if  it  be 
shewn  that  the  youngest  nephew,  bom  of  the  youngest 

(a)  1  T.  R.  46«. 
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conclusion  because  I  believe  it  to  be  in  agreement  with  the        1857. 

general  understanding  and  practice  of  the  profession,  and    ^^^"^^     * 

the  decision  of  Denn  v.  Spray*  »• 

Barnett. 

CoCKBURN,  C.  J. — I  concur  with  those  of  my  learned 
brothers  who  are  of  opinion  that  the  judgment  of  the 
Court  of  Exchequer  in  this  case  ought  to  be  reversed. 

It  appears  to  me  that  from  the  facts  proved  in  this  case 
the  inference  necessarily  arises  that  the  custom  of  this 
manor,  that  as  amongst  those  related  in  equal  degree  to 
the  person  last  seised  the  youngest  should  inherit  in  place 
of  the  eldest,  extends  to  the  case  of  the  plaintiff,  unless, 
indeed,  there  is  some  positive  and  inflexible  rule  of  law 
which  prohibits  us  from  giving  to  the  evidence  all  the 
effect  to  which  it  would  otherwise  be  entitled.  I  am  of 
opinion  that  there  is  no  such  positive  or  inflexible  rule, 
and  1  therefore  entirely  concur  in  the  view  taken  by  the 
learned  Judge  who,  by  the  consent  of  the  parties,  acted 
at  the  trial  of  this  case  as  Judge  of  fact  as  well  as  of 
law,  that  upon  the  facts  proved,  it  was  sufficiently  estab- 
lished that  in  the  absence  of  lineal  heirs,  or  of  collateral 
heirs  in  a  nearer  degree,  the  customary  descent  in  this 
manor  extended  to  the  case  of  the  youngest  son  of  the 
youngest  grand  uncle,  and  consequently  that  the  plaintiff, 
who  stood  in  that  relationship  to  the  person  who  died  last 
seised,  was  entitled  to  this  estate  as  heir  according  to  the 
custom. 

From  the  evidence  of  the  court  rolls  of  this  manor,  it 
appeared  not  only  that  in  the  course  of  lineal  descent  the 
youngest  son  of  a  deceased  tenant  inherited  in  preference 
to  an  elder;  but  that  where,  in  default  of  issue,  it  became 
necessary  to  resort  to  collateral  heirs,  the  youngest  brother 
succeeded  in  preference  to  the  eldest  brother,  and,  if  the 
youngest  brother  were  dead  without  issue,  the  next  youngest 
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the  eldest  of  several  female  heirs  should  alone  inherit, 
or  all    should  inherit  as  co-parceners ;   notwithstanding 

which,  the  jury  found  in  &vour  of  the  eldest  sister  upon  v. 

Ba&mett. 
their  own  knowledge  of  the  usage  of  the  country  as  exist- 
ing in  divers  places  within  the  same  hundred.  The  Court 
very  properly  held  that  this  species  of  vague  and  extrinsic 
reputation  would  not  do;  and  they  said,  that  without 
evidence  of  precedents  on  the  Court  Rolls  to  prove  the 
custom  and  that  it  had  been  put  in  ure,  credit  could  not 
be  given  to  the  mere  statement  of  witnesses  as  to  it.  The 
whole  effect  then  of  the  decision  is,  (so  &r  as  it  relates  to 
the  point  in  question  before  the  Court)^  that  the  custom  of 
a  manor  is  to  be  proved  by  the  Court  Rolls,  and  not  by 
parol  testimony  or  hearsay.  It  is  however  further  incident- 
ally stated  in  the  case,  that  it  was  agreed  by  the  Court 
that  if  the  custom  had  been  that  the  eldest  sister  should 
inherit,  yet  by  that  custom  the  eldest  aunt  or  the  eldest 
niece  should  not  inherit;  nor  the  youngest  unde  where 
the  custom  was  that  the  youngest  son  should  have  the 
land.  It  may  be  observed  that  these  dicta  are  altogether 
extra-judicial,  the  only  question  in  the  case  before  the 
Court  being  whether  extrinsic  evidence  as  to  the  custom 
was  admissible ;  but  taking  them  to  be  authority  so  fiu:  as 
they  go,  the  effect  of  them  is  only,  like  the  decisions  in 
Bayly  v.  Stevens  and  Reve  v.  Mahter,  to  establish  that  a 
custom  proved  as  to  a  single  generation,  and  in  the  lineal 
descent,  ought  not,  without  more,  to  be  extended  to 
collateral  branches  in  a  more  remote  generation.  The 
case  of  Denn  v.  Spray  went,  however,  a  step  further.  It 
was  there  held  that  where  it  was  shewn  that  a  custom 
that  as  among  females  the  eldest  only  should  inherit 
extended  not  only  to  daughters  but  to  sisters,  it  could  not 
thence  be  inferred  that  the  custom  extended  to  the  case 
of  an  eldest  niece  (of  which  there  was  no  actual  instance) ; 
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encroachments  on   the   common    law.      I^ter    historical        1857. 
researches  have  shewn,  however,  that  instead  of  this  beinsr    ^^"^^^^"^^ 

°       MUGOLBTON 

the  case,  these  local  customs  are  remnants  of  the  older  9. 

Basnstt. 

English  tenures,  which,  though  generally  superseded  by 
the  feudal  tenures  introduced  after  the  dominion  of  the 
Normans  had  become  firmly  established,  yet  remained  in 
many  places,  probably  in  manors  which  instead  of  passing 
into  the  possession  of  Norman  lords,  remained  in  the  hands 
of  the  English  proprietors.  These  customs,  therefore,  are 
not  merely  the  results  of  accident  or  caprice,  but  were 
originally  founded  on  some  general  principle  or  rule  of 
descent.  I  am,  however,  quite  ready  to  admit  that  we 
ought  not  to  extend  a  custom  beyond  what  is  shewn  to 
have  actually  taken  place,  except  where  very  clear  and 
cogent  evidence  enables  us  to  see  that  the  custom  is  based  on 
a  more  extended  principle.  Thus,  if  there  are  only  instances 
of  the  custom  in  the  lineal  course  of  descent,  I  agree  that  it 
should  not  thence  be  inferred  that  the  custom  extends  to 
collaterals ;  or,  vice  versa,  where  the  custom  is  only 
proved  in  the  case  of  collaterals.  But  where,  as  in  this 
case,  the  proof  of  a  customary  course  of  descent,  not 
only  among  lineal  descendants  but  also  among  collaterals 
for  two  generations,  leads  legitimately  to  the  conclu- 
sion that  such  mode  of  descent  is  based  on  a  principle  of 
universal  application  within  the  manor — ^as  here,  that  the 
youngest  shall  in  all  cases  inherit  instead  of  the  eldest, 
the  evidence  ought,  as  it  seems  to  me,  to  be  carried  to  its 
legitimate  consequences. 

It  is  said,  indeed,  that  custom,  being  no  more  than  user, 
must  necessarily  be  limited  to  the  extent  to  which  the  use 
has  been  carried.  I  think  this  is  too  narrow  a  view  of  the 
subject  I  agree  that  where  the  usage  is  confined  to  a 
single  and  specific  instance,  it  would  be  improper  to  assume 
that  it  has  a  larger  application ;  but  where  we  find  a  variety 
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tion  of  a  di£Perent  rule.     The  case  states  an  instance  of  the 

admission  of  the  youngest  son  of  the  youngest  uncle  of 

the   person  last  seised;   but  there  is  no  instance  of  the  e. 

Barnett. 

admission  of  a  youngest  uncle.  Now,  if  the  rule  con- 
tended for  on  the  authority  of  Ratcliffe  v.  Chaplin  and 
Denn  v.  Spray  were  to  prevail,  this  extraordinary  anomaly 
would  arise,  that  while  the  son  of  the  youngest  uncle  could 
inherit,  the  uncle  himself,  though  nearer  in  degree,  could 
not :  a  consequence  so  obviously  absurd  as  forcibly  to 
illustrate  the  unsoundness  of  the  doctrine  from  which  it 
would  spring.  Again,  in  this  very  case  there  is  no  instance 
of  the  admission  of  a  youngest  grandson ;  yet  surely  no 
one,  in  the  face  of  the  several  instances  in  which  it  is  here 
admitted  that  the  custom  has  extended  to  collaterals,  could 
bring  himself  to  doubt  that  upon  this  evidence  the  custom 
most  be  held  to  extend  to  a  youngest  son  of  a  youngest 
son  deceased,  as  it  would  have  descended  to  the  youngest 
son  if  living. 

On  a  careful  consideration  of  this  case  and  on  the 
grounds  I  have  stated,  I  am  of  opinion  that  the  judg- 
ment of  the  Court  of  Exchequer  should  be  reversed,  and 
judgment  given  for  the  plaintiff. 

Judgment  affirmed. 


i 
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le  joint  property  of  the  defendant  Holmes  and  themselves, 
ith  the  exception  of  six  months,  during  which  they  were 
}  have  the  entire  control  of  the  ship.     During  the  six  »• 

lonths  Holmes  had  no  interest  m  the  ship  or  its  working. 
hie  joint  owner  who  gives  up  to  another  joint  owner  all 
kterest  in  the  vessel,  and  all  control  over  her,  is  not  liable 
pen  the  contract  of  such  joint  owner.  M^Clune  and 
*amplin  were  not  managing  for  the  defendant  Holmes; 
[olmes  had  leased  the  vessel  to  them.  For  six  months,  and 
uring  that  period,  M'Clune  and  Tamplin  were  the  entire 
Bvners  of  the  ship.  A  master  appointed  by  them  could 
ot  have  been  Holmes's  master,  so  as  to  make  Holmes 
sponsible  for  his  misconduct  \^fFilks,  J. — The  agreement 
rovides  that  M*Clune  and  Tamplin  ^^  shall  henceforth  be 
id  become  the  managing  and  exclusive  owners.**  J. 
[olmes  was  never  at  any  time  to  have  any  voice  in  the 
lanagement  of  the  ship.] 

MUwardf  for  the  respondent,  was  not  called  upon. 

Coleridge,  J. — We  are  all  of  opinion  that  the  judgment 
r  the  Court  of  Exchequer  must  be  affirmed.  If  the  case 
H9ted  upon  the  first  clause,  it  would  be  clear:  ^^In  con- 
deration  of  the  purchase  by  T.  M^Clune  and  F.  A. 
'amplin,  J.  N.  Holmes  hath  agreed  with  them  that  they 
lould  have  the  full  and  exclusive  direction,  management 
id  control  of  the  steam  vessel  ^  Rose,'  to  be  dealt  with  and 
lanaged  by  them  as  managing  owners  and  ship's  husbands, 
I  they  might  think  best,  without  any  let  or  hindrance  of 
le  said  J.  N.  Holmes,  &c. ;  and  further,  that  T.  M^Clune 
id  F.  A.  Tamplin  shall  henceforth  be  and  become  the 
lanaging  and  exclusive  owners  for  the  purpose  of  employ- 
ig  the  said  vessel  in  any  service  they  may  think  fit,  and  as 
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xtfftqntv  ^tpotts. 
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9.  The  National  Provincial  Life  Assurance 

Society. 

LARATION  for  work  and  labour  of  the  plaintiff  Tbe  29th 

section  of  the 

^nt  of  the  defendants.  7  &  a  Vict, 

[inter  alia). — That  the  claim  of  the  plaintiff  accrued,  p'roTides  that 

jj  i«j  J  i_i  J  J    no  contract 

funded  upon,  and  is  due  and  payable  under  and  entered  into 
e  of  a  certain  contract  made  between  the  plaintiff  stock  Com- 
defendants :  That  at  the  time  of  the  making  of  the  P*31J;J°oHg''^ 
tract  the  defendants  were  a  Joint  Stock  Company,  interested, 

'^  -^     shall  have 

obtained  a  certificate  of  complete  registration  and  force  until 

approved  and 

ely  registered  under  the   provisions  of   the   Act  cunfirmedby 
&c.  (7  &  8  Vict.  c.  110):  And  the  plaintiff  at  the  holders,  * 
making  the  said  contract  was  a  director  of  the  said  ^!uraet/dr 
ly  duly  appointed  under  the  provisions  of  the  said  *^J^arH^ 
i  of  the  deed  of  settlement  of  the  said  Company,  orofervic*, 
e  said  contract  was  not  within  the  exceptions  con-  retpeetiveiy 

*■  the  aubfect  of 

n  the  29th  section  of  the  said  Act,  and  that  the  M«  projptr 

t     •  IT  1    f     •         •  1    •        -I        bu$ineM$  of  the 

being  such  director  and  being  interested  in  tbe   Company,**) 

does  not 
authorize  a 

ithoat  the  sanction  of  the  shareholders,  to  sell  any  article  or  service  to  the  Company, 

0  deal  with  them  in  the  way  of  their  business. 

««,  where  an  insurance  Company  employed  one  of  its  directors,  for  certain  commission, 

h  agencies  in  the  country : — Heldt  that  the  contract  was  void,  it  not  having  been 

md  oonfirmed  by  the  shareholders. 

U. — N.   8.  Z  Z  EXCn. 
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the  defendants  from  the  25th  December  1855  to  the  26th 
February  1857,  in  respect  of  policies  effected  by  means  of 
the  agencies  established  by  the  plaintiff. 

It  was  objected  on  behalf  of  the  defendants  that  the 
contract  was  void  by  the  29th  section  (a)  of  the  7  &  8 
Vict.  c.  110.  It  was  submitted  on  behalf  of  the  plaintiff 
that  this  was  a  contract  within  the  exception  of  that 
section.  The  learned  Judge  was  of  opinion  that  the  statute 
only  authorized  contracts  where  the  director  was  a  buyer, 
not  a  seller,  of  the  goods  or  service;  and  his  lordship 
directed  a  verdict  for  the  defendants,  reserving  leave  to  the 
pUintiff  to  move  to  enter  a  verdict  for  him. 


1858. 
Pools 

9. 

National 

assu&anoe 

Company. 


Jitny,  Seijt.,  now  moved  accordingly. — This  is  a  con- 
tract "for  the  purchase  of  service"  within  the  exception  of 
the  29th  section  (a)  of  the  7  &  8  Vict.  c.  110.  A  contract 
of  this  kind  with  a  director  is  valid,  provided  it  is  made 
upon  the  same  terras  as  any  like  contract  with  other 
eoatomeiB  or  purchasers  of  the  Company.    [^PoUockf  C.  B. — 


(a)  Enacts:— "That  if  anj 
director  of  a  Joint  Stock  Com- 
panj  registered  under  this  Act 
be  either  directly  or  indirectly 
concerned  or  interested  in  any 
contract  proposed  to  be  made  by 
or  on  behalf  of  the  Company, 
whether  for  land,  materials,  work 
to  be  done,  or  for  any  purpose 
whatioever,  during  the  time  he 
shall  be  a  director,  he  shall,  on 
the  subject  of  any  such  contract 
in  which  he  may  be  so  concerned 
or  interested,  be  precluded  from 
TOting  or  otherwise  acting  as  a 
director;  and  that  if  any  con- 
tract or  dealing  (except  a  policy 
of  assurance,  grant  of  annuity,  or 
contract  for  the  purchase  of  an 


zz 


article  or  of  service,  which  is 
respectively  the  subject  of  the 
proper  business  of  the  Company, 
such  contract  being  made  upon 
the  same  or  the  like  terms  as 
any  like  contract  with  other  cus- 
tomers or  purchasers),  shall  be 
entered  into,  in  which  any  direc- 
tor shall  be  interested,  then  the 
terms  of  such  contract  or  dealing 
shall  be  submitted  to  the  next 
general  or  special  meeting  of  the 
shareholders  to  be  summoned  for 
that  purpose;  and  that  no  such 
contract  shall  have  force  until 
approved  and  confirmed  by  the 
majority  of  votes  of  the  share- 
holders present  at  such  meet- 
ings," &c. 

2 
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the  director  is  dealing  with  the  Company  as  a  customer ; 
and  then  if  he  has  purchased  any  article  or  the  performance 
of  any  service,  upon  the  same  terms  as  other  customers, 
such  article  or  service  being  the  subject  of  the  proper 
business  of  the  (company,  the  contract  is  valid. 
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1868. 
Pools 

V. 

National 

assuramob 

Company. 


Martin,  B. — I  am  of  the  same  opinion.  The  defend- 
ants are  an  insurance  Company,  and  the  plaintiff  claims  for 
services  done  by  him  for  the  Company.  He  is  a  director, 
and  consequently  must  be  in  the  condition  of  a  person 
entitled  to  recover  by  the  29th  section  of  the  7  &  8  Vict 
a  110.  The  first  part  of  that  section  prohibits  a  director 
from  interfering  at  all  with  the  making  of  a  contract  in  which 
he  is  interested.  The  section  goes  on  to  provide,  that  a 
director,  though  interested,  may  enter  into  certain  contracts, 
if  they  are  approved  and  confirmed  by  the  majority  of 
shareholders.  It  also  permits  him  to  enter  into  any  *^  con* 
tract  for  the  purchase  of  an  article  or  service,  which  is 
respectively  the  subject  of  the  proper  business  of  the  Com- 
pany, such  contract  being  made  upon  the  same  or  the  like 
terms  as  any  like  contract  with  other  customers  or  pur- 
chasers.** It  is  not  the  subject  of  the  proper  business  of 
this  Company  to  employ  persons  to  go  into  the  country 
and  get  agents  to  procure  customers  for  the  Company — if 
it  were,  the  plea  would  afford  no  answer  to  the  action. 
But  the  subject  of  the  proper  business  of  the  Company  is 
the  business  in  which  the  Company  is  ordinarily  engaged 
or  professes  to  be  engaged,  such  as  the  service  rendered 
by  a  Steam-Tug  Company,  or  the  sale  of  an  article  in 
which  the  Company  deals.  I  have  no  doubt  whatever  as 
to  the  meaning  of  the  enactment. 


Chamnell,  B. — I  am  of  the  same  opinion.    The  plaintiff 
is  a  director  of  the  Company,  and  it  is  conceded  that  the 
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M*Manu8  V.  Thk  Lancashire  and  Yorkshire  Jan.  26. 

Railway  Company. 


X  HE  declaration  (a)  alleced  a  breach  of  promise  by  the  '^^^  plaintiff 

,  ,  brought  three 

defendants,  in    not    providing   trucks  reasonably  fit  and  honeBtothe 

CAttle  station 

proper  for  the  carriage  of  the  plaintiff's  horses,  from  Liver-  of  the  defend. 

pool  to  York,  on  the  defendants^  railway :    whereby  the  at  Liverpool 

horses  were  injured.  warded  by  a 

Pleas  (inter  alia) — Secondly :  that  the  trucks  were  rea-  ^  York!*^Vhe 

sonably  fit  and  proper  for  the  carriage  of  the  hoises. —  defendants* 

'f  r     r  -o  servant  pro- 

Thirdly:  that  the  promise  was  made  upon  and  subject  to  videdatruck 
the  terms  that  the  plaintiff  should  undertake  all  risks  what-  pose,  which, 

M    t  .  ,  ,        1        1   i.      t  i.  to  »11  external 

ever  of  the  carnage  and  conveyance  by  the  defendants  of  appearance, 
the  horses,  and  that  the  defendants  would  not  be  respon-  the  servant 
rible  for  any  injury  or  damage,  howsoever  caused,  occurring  juffi^ent^for 
to  the  horses  whilst  being  carried  and  conveyed  upon  the  |JJhe^"ium^ 
railway.     And  that  the  injury  occurred  to  the  horses  whilst  signed  a  ticket 

•'  'f     ^  which  con- 

being  carried  and  conveyed  upon  the  railway.  uincd  the 

following  me- 

Replications  joining  and  taking  issue  on  the  pleas.  morandum:— 

"This  ticket 

The  cause  came  on  for  trial  before  WatsoHy  B.,  at  the  b  issued 
last   Liverpool    Assizes,   when    the  following  facts   were  o^i^rV^  *  * 
agreed  upon  by  the  counsel  on  both  sides: — The  plain-  ^J^^^jfof^ 

conveyance, 
loading  and  unloading,  whatsoever ;  as  the  Company  will  not  be  responsible  for  any  injury  or 
damage  (howsoever  caused)  occurring  to  live  stock  of  any  description  travelling  upon  the 
Lancashire  and  Yorkshire  Railway,  or  in  their  vehicles."    The  truck  proved  (as  the  fact 
was)  to  be  intofficient  for  the  carriage  of  the  horses ;  and  a  hole  was  made  in  the  bottom  of 


it  oh  the  journey,  by  which  the  horses  were  injured.  Twopence  a  mile  for  hire  was  chareed, 
being  the  regular  charge  for  conveyance  in  open  trucks,  under  tickets  in  the  above  form,  from 
the  cattle  station.  Fourpence  per  mile  was  the  charge  for  horses  forwarded  from  the  passenger 
elation  in  **  horse-boxes/'  under  similar  tickets. 

Held:  First,  that  the  condition  was  reasonable:  secondly,  that  it  protected  the  defendants 
from  liability  in  respect  of  the  defect  in  the  track. 

(a)  It  was  admitted  by  the  plaintiff's  counsel  that  the  declaration, 
as  framed,  could  not  be  supported. 
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the  construction  of  that  used  in  the  present  case,  under        1868. 
tickets  in  this  form;  and  trucks  are  forwarded  from  the      m^Mahub 
cattle  station  by  a  cattle  or  In«raee  train.  .      ^' 

At  the  passengers'  station  horses  are  taken  at  the  rate    Railway  Co. 
of  4dl  a  horse  per  mile.     Horses  laden  at  tbb  station  are 
forwarded  in  horse-boxes  by  the  trains  departing  from  the 
passenger  station,  usually  passenger  trains  (a). 

Any  amendment  in  the  pleadings,  proper  to  raise  the 
real  question,  to  be  made. 

The  Court  to  have  power  to  draw  any  inferences  of  fact 

Under  the  direction  of  the  learned  Judge,  a  verdict  was 
entered  for  the  plaintiff,  leave  being  reserved  to  the  defend- 
ants to  move  to  enter  the  verdict  for  them. 

Hugh  Hittf  in  last  Michaelmas  Term,  obtained  a  rule 
nisi  accordingly  on  the  ground  that,  upon  the  facts  admitted 
at  the  trial,  the  defendants  were  not  responsible  for  the 
injury  and  damage  of  which  the  plaintiff  complained. 

Blackburn  and  Brett  shewed  cause  (Jan.  16). — The  facts 
raise  two  points:  first,  whether  the  liability  of  the  defend- 
ants is  limited  by  the  notice  at  the  foot  of  the  ticket :  and, 
if  so,  secondly,  whether  the  condition  b  so  unreasonable 
as  to  be  void  under  the  17  &  18  Vict.  c.  31,  s.  7.  Iirat,  the 
defendants  being  common  carriers  were  bound  to  provide 
vehicles  reasonably  fit  and  secure  for  the  carriage  of  the  horses 
which  they  undertook  to  convey.  The  case  b  analogous  to 
that  of  a  shipowner,  who,  notwithstanding  the  exception  in 
a  charter-party  as  to  perils  of  the  seas,  is  bound  to  provide 
a  seaworthy  vessel  [Pollock,  C.  B. — It  is  a  new  thing  to 
carry  animals  by  land.]  A  carrier  is  bound  to  carry  accord- 
ing to  his  publit  profession.     He  may,  if  he  thinks  fit, 

(a)  The  case  then  set  out  the  stances,  and  which  contained  the 
form  of  the  ticket  issued  bj  the  same  condition  as  the  ticket 
Companj    under    such   circum-      above  mentioned. 
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it  was  the  duty  of  the  defendants  to  have  furnished  proper        1858. 
and  suflScient  carriages,  and  that  the  loss  happened  from      \£^^ 
a  breach  of  that  duty."    Carr  v.  The  Lancashire  and  York-    ,      »• 
shire  Binhoajf(a)  only  decided,  that  under  a  contract  of  this    Railway  Co. 
kind,  the  owner  takes  upon  himself  all  risk  of  conveyance, 
and  that  the  railway  Company  are  merely  bound  to  find 
carriages  and  propelling  power.     In  Chippendak  v.  TTie 
Lancashire  and  Yorkshire  RaUway  Company  (ft),  the  judg- 
ment of  ErlCf  J.,  proceeded  on  the  express  ground  that  the 
vehicle  was  safe  and  proper  for  the  journey.    In  Austin  ▼• 
The  Manchester^  Sheffield  and  Lincolnshire  Raiboay  Com" 
pany{c\  the  terms  of  the  notice  were  sufficiently  large  to 
include  a  loss  arising  from  gross  negligence. 

Secondly,  the  condition  is  unreasonable  and  Toid  by  the 
17  &  18  Vict  c.  31,  s.  7.  In  construing  the  statute,  regard 
flhottld  be  had  to  the  common  law,  the  mischief  and  the 
remedy  provided :  Heydon's  CcLse  (d).  Before  that  statute, 
railway  Companies  refused  to  carry  goods  or  animals, 
except  upon  terms  which  relieved  them  from  all  liability, 
and  if  they  gave  notice  of  those  terms  no  one  had  power 
to  vary  them:  JValher  v.  The  York  and  North  Midland 
JBaiboay  Company  (e).  The  legislature  interposed,  and  said 
that  conditions  limiting  the  liability  of  railway  Companies 
ahall  be  void,  unless  in  the  opinion  of  the  Court  they  shall 
be  just  and  reasonable.  This  condition  is  not  reasonable. 
Bailway  Companies  have  de  facto  a  monopoly;  and  the 
words  ^'howsoever  caused"  would  exempt  them  from  all 
liability  whatever.  [Martin,  B.,  referred  to  Pardington  v.  Tlie 
South  Wales  RaUumy  Company  (/),  and  Wise  v.  The  Great 
WestemItailwayCompany{g).']  In  those  cases  the  terms  of  the 

(a)  7  Exch.  707.  («)  2  E.  &  B.  760. 

(6)  21  L.  J.,  Q.  B.  22.  (/)  1  H.  &  N.  392. 

(c)  10  C.  B.  454.  (g)  \U,8i  N.  63. 
Id)  3  Rep.  7.  b. 
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conditioDs  were  not  so  extensive  as  in  the  present  case.- 
They  also  referred  to  White  v.  The  Great  WeHem  Raiboi 
Company  (a). 

Hugh  Hill  and  J.  Addison^  in  support  of  the  mle.- 
The  first  question  depends  on  what  was  the  contra 
entered  into  by  the  parties.  It  was  subject  to  the  ownc 
undertaking  all  risk  of  conveyance;  and  the  injury 
respect  of  which  the  plaintiff  seeks  to  recover  was  a  rii 
of  conveyance.  In  Lyon  v.  MelU(b\  Lord  EUenboromQ 
C.  J.,  said,  that  the  not  providing  a  sufficient  vessel  w 
**a  personal  negligence  of  the  owner,  or,  more  properly, 
non-performance  on  his  part  of  what  he  had  undertaken 
da**  In  Chippendak  v.  The  Lancashire  and  Yarksh 
Raihoay  Company^  the  jury  found  that  the  truck  was 
defectively  constructed  as  to  be  unfit  and  unsafe  for  tl 
purpose  of  conveying  cattle  aloi^  the  line^  and  yet  it  vi 
held  that  the  Company  were  protected  by  the  terms  of  t 
ticket  Cokridffe,  J.,  there  points  out  the  distincti 
between  that  case  and  T^om  v.  Mdb  (6).  Here  there  vi 
no  negligence  on  the  part  of  the  defendants,  and  t 
common  law  liability  of  earners  does  not  extend  to  t 
carriage  of  live  anim^k.  The  track,  to  external  appe 
ance,  was  soffici^at  for  the  safe  caniage  of  the  boises!,  I 
it  proved  insufficient  That  is  a  ri^  of  conveyaDce  witli 
the  terms  of  the  cooditioiu  There  are  manifold  rii 
aiisii^  firom  the  coDTevaiice  itsdt  sudi  as  a  defect 
an  axletree,  or  the  wheek  being  heated,  or  injair  fin 
the  steun-engine  or  an  fi'<y?'"wig  caniage,  or  the  state 
the  rmilwrnv  or  bridges^  or  the  ne^igeoce  or  miscoodi 
of  the  serranis  c^  the  CompaDT,  and  in  all  diese  esses  I 
Company  would  be  proaectcd.    In  Amaim  w.  The  Mi 


i 
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Chester  J  Sheffield  and  Lincolnshire  Railway  Company  {a\  the         1858. 
condition  was  in  nearly  the  same  terms  as  the  present     In      m*m^^ 
Carr  v.  The  Lancashire  and  Yorkshire  Railway  Company  (A),  »• 

the  defendants  were  gnilty  of  gross  negligence,  and  yet  it  Bailwat  Co. 
was  held  that  they  were  protected  by  their  notice.  There 
Parkey  B.,  abstained  from  expressing  any  opinion  as  to 
whether  the  Company  were  liable  as  common  carriers  in 
respect  of  the  carriage  of  cattle,  but  observed  that  it  was 
very  reasonable  that  railway  Companies  should  be  allowed 
to  make  agreements  for  the  purpose  of  protecting  them- 
selves against  a  new  risk.  Chippendale  v.  The  Lancashire 
and  Yorkshire  Railway  Company  is  an  authority  that  this 
injury  falls  within  the  risks  of  conveyance.  The  words, 
^howsoever  caused,"  should  be  read  in  connection  with  the 
words  "risk  of  conveyance." 

Secondly,  the  condition  is  reasonable.  In  Simons  v.  The 
Great  Western  Railway  Company  (c),  the  condition  was 
more  extensive  than  the  present,  and  the  Court  held  it 
reasonable.  Pardington  v.  Tlie  South  Wales  Railway  Com^ 
pony  {d)  is  also  an  authority  that  there  is  nothing  unrea- 
sonable in  such  a  condition.  [Martin,  B. — One  way  of 
testing  it  is  to  expand  the  terms  of  the  condition :  suppose 
the  Company  had  written  on  the  ticket  that  they  would  not 
be  responsible  for  any  injury  to  the  horses  by  reason  of  a 
defect  in  the  truck,  would  that  have  been  reasonable?] 
There  would  be  nothing  unreasonable  in  such  a  contract. 
[Channell,  B. — Suppose  they  had  said  that  they  would  not 
be  responsible  whether  the  truck  was  sound  or  unsound ; 
and  whether  a  defect  was  known  or  not  Martin,  B. — It 
is  difficult  to  say  that  they  would  not  be  responsible  if  they 
allowed  the  cattle  to  get  into  a  truck  which  they  knew  was  out 
of  repair.  Suppose  they  knew  of  a  defect  in  the  fastening  of 
the  door,  and  by  the  shaking  of  the  railway  the  door  opened 

(a)  10  C.  B.  454.  (c)  18  C.  B.  805. 

(6)  7  Exch.  707.  (rf)  1  H.  &  N.  592. 
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was  made  in  the  bottom  of  it  in  the  journey,  by  which  the        1868. 
horses  were  injured :  that  2iL  a  mile  for  hire  was  charged,     ^^Z^T^ 
being  the  regular  chanre  for  conveyance  in  open  trucks,  »• 

Lahcabhirs 

under  tickets  in  the  above  form,  from  the  cattle  station:   Railway  Co. 
that  4d.  per  mile  is  the  charge  &r  horses  forwarded  from 
the  passenger  station  in  horse  boxes,  under  similar  tickets. 

Two  points  were  made  on  behalf  of  the  pldntiff.  First, 
that  the  terms  of  the  notice  did  not  extend  to  protect 
against  a  defect  in  the  truck  itself;  and,  secondly,  that  if 
they  did,  the  notice  was  not  reasonable  and  ought  to  be 
entirely  disregarded,  under  the  authority  given  by  the 
statute  17  &  18  Vict  c.  31,  s.  7,  (The  Railway  and  Canal 
Traffic  Act) 

To  this  it  was  answered  by  the  defendants,  first,  that 
the  notice  was  reasonable,  for  which  two  authorities  were 
cited,  viz.,  Simons  v.  The  GreatWettem  Railway  Company  {a) 
and  Pardington  v.  The  South  Wales  Railway  Company  (ft) ; 
and  that,  if  so,  it  protected  the  defendants;  iox  which 
CSiippendale  v.  The  Lancashire  and  Yorkshire  Raiboay  Com- 
pany (c)  was  cited ;  and  that,  even  supposing  it  was  rejected 
as  unreasonable,  the  defendants  were  not  responsible,  there 
being  no  negligence  shewn,  and  the  rule  as  to  the  liability 
of  carriers  for  all  losses  not  caused  by  the  act  of  God  or 
the  Queen's  enemies,  did  not  extend  to  horses  or  live 
animals. 

We  are  of  opinion  that  the  cases  cited  in  the  argument 
decided,  and  must  govern,  the  present  case.  In  Simons  v. 
2%a  Cfreai  Western  Railway  Company^  the  Court  of  Com- 
mon Pleas  held  that  the  15th  clause  of  the  notice  of  The 
Great  Western  Railway,  viz.,  "That  goods  conveyed  at 
special  or  mileage  rate  must  be  loaded  and  unloaded  by 
die  owners  or  their  agents;  and  the  Company  will  not  be 
responsible  for  any  risk  of  stowage,  loss,  or  damage,  how- 

(a)  is  C.  B.  805.  (li)  1  H.  &  N.  392. 

(c)  21  L.  J.  Q.  B.  22, 
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Casandra  Wilby  v.  The  West  Cornwall  Railway        Jan,  20. 

Company. 

JL  HIS  caose  came  on  for  trial  before  Crowder,  J.,  at  the  A  parcel  was 

,  o     .  .  t-  delivered  at 

Crloocestersbire  Spring  Assizes,  1857,  when  a  verdict  was  Penzance,  to 

taken  for  the  plaintiff,  subject  to  the  following  case : —  Cornwall  Rail. 

The  declaration  stated  that  the  plaintiff,  on  the  29th  ^^ireK^to^* 

September,  1856,  delivered  to  the  defendants,  as  and  being  vJol^rhiump- 

<x>mmon  carriers  of  ffoods  for  hire,  and  they,  as  and  beine  *f°*  "per  first 

o  ^  J^  o   steamer  from 

sach  carriers,  received  from  the  plaintiff  two  cases  of  eoods  5*^^®"    '^^^ 

^  ^  ^     ^  Company's 

of  the  plaintiff^s,  to   be  safely  and  securely  carried   and  railway  only 

extends  from 

conveyed  by  the  defendants  for  the  plaintiff,  to  wit,  from  Penzance  to 

Penzance  in  Cornwall  to  Wolverhampton  in  Staffordshire,  their  practice 

and  there  safely  and  securely  to  be  delivered  by  the  defend-  goodTfor 

ants  to  the  plaintiff,  for  reward  to  the  defendants  in  that  SlJJes  above 

behalf:  Yet  the  defendants,  whilst  they  had  the  said  cases  ^cLlMUh^^ 

of  goods  for  the  purpose  aforesaid,  did  not  take  due  and  J"^.  ^^«^® 

proper  care  of  the  same,  but  neglected  to  do  so ;  and  so  to  the  steam- 

,  ,  ,  boats ;  and  to 

carelessly,  negligently,  and  improperly  carried  and  delivered  send  parcels 
the  same,  and  took  so  little  and  such  bad  care  thereof,  that  places  above 
by  the  carelessness,  negligence,  and  improper  conduct  of  ^nd  there 
the  defendants  in  that  behalf,  divers  of  the  goods  became  oSicTciricrsr 
and  were  broken,  damaged,  and  destroyed.  ^^  ^^ 

There  was  a  second  count  similar  to  the  first,  except  that  '^^^  *°  ^^J" 

*■  mouth  (for 

it  related  to  three  cases  of  goods  delivered  to  the  defendants  which  distance 

there  is  no 

on  the  4th  of  October,  1856.  railway),  and 

from  rlymouth 
they  are  sent 
bj  railway  to  Wolverhampton.  The  Company  carried  the  parcel  by  their  railway  to  Hayle, 
where  tliey  delivered  it  to  a  steam-boat,  by  which  it  was  conveyed  to  Bristol  and  from  thence  by 
railway  to  Wolverhampton.  The  goods  m  the  parcel  having  been  damaged  afUr  the  delivery 
to  the  iteam-boat. — Held,  that,  under  these  circumstances,  a  jury  might  infer  a  contract  by  tho 
Coaapany,  as  common  carriers,  to  carry  the  whole  distance  from  Pensance  to  Wolverhampton ; 
and,  consequently,  that  they  were  liable  for  the  damage  to  the  goods. 

AImh  that  it  IS  not  ultra  vires  for  the  Company  to  carry  beyond  their  own  line  by  sea  or  by 
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or  with  the  railways  from  Bristol  to  WoWerhamptoDy  or  any 
other  carriers. 

The  defendants  send  a  cart  round  at  Penzance  to  collect  •• 

,  West 

goods.  On  the  29th  of  September,  1856,  the  plaintiff  had  Cornwall 
two  cases  ot  goods  which  were  in  the  possession  of  one 
William  Hodgson,  at  Penzance,  who  was  to  send  them  off 
to  her  at  Wolverhampton.  At  Hodgson's  request,  the 
defendants' cart  called  and  the  cases  were  delivered  into 
it;  and  Hodgson  handed  to  Henry  Rowe,  the  carter  or 
servant  of  the  defendants,  for  signature,  and  he  signed, 
a  paper  writing  in  the  following  words : — "  Penzance, 
Sept.  29/56.  Delivered  to  the  W.  C.  Railway  in  good 
condition  2  cases  for  Mrs.  Wilby,  Stafford  Place,  Wolver- 
hampton. Delivered  by  W.  H.  Hodgson,  for  Mrs.  Wilby. 
Sept  29,  1856.  Henry  Rowe.** 

The  cases  were  addressed,  "  Mrs.  Wilby,  Stafford  Place, 
Wolverhampton:  Glass,  with  care,  per  first  steamer  from 
Hayle." 

(The  case  then  proceeded  to  state  the  delivery  to  the 
defendants,  on  the  4th  of  October,  1856,  of  three  other 
cases  of  goods  addressed  in  the  same  manner,  and  for  which 
a  receipt  was  given  in  the  same  form.) 

All  the  above  cases  weighed  from  2  to  3cwt.  each, 
and,  but  for  the  directions  written  upon  the  cases,  they 
would  have  been  treated  as  '^  parcels  '*  by  the  defendants, 
and  been  sent  along  their  line  to  Truro,  and  from  thence  to 
Wolverhampton,  as  above  mentioned. 

The  defendants  carried  the  said  cases  by  their  railway 
to  Hayle,  where  they  delivered  them  into  a  steam-boat 
by  which  they  were  conveyed  to  Bristol.  They  were  not 
damaged  at  the  time  of  such  delivery. 

The  said  cases  were  delivered  by  The  Great  Western 
Bailway  Company  to  the  plaintiff  at  Wolverhampton,  when 
part  of  the  contents  thereof  were  found  to  be  broken  and 

A  A  A    2 
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upon  the  evidence  before  them,  what  was  the  nature  of  the 
contract  So,  here  the  Court,  being  at  liberty  to  draw 
inferences  of  fact,  will  infer  that  the  defendants  contracted  v. 

West 

to  carry  the  goods  the  whole  distance  from  Penzance  to     Cornwall 

Wolverhampton.     The  defendants  will,   perhaps,  attempt 

to  distinguish  this  case  by  two  circumstances:   first,  that 

these  goods  are  what  the  Company  call  "  parcels,"  and  if 

no  special  direction  had  been  upon  them,  they  would  have 

been  forwarded  by  Truro  and  Plymouth.     But  the  case 

does  not  find  that  the  plaintiff  had  any  notice  or  knowledge 

of  the  practice  of  the  Company  in  that  respect     Another 

circumstance  is  the  address  on  the  cases,  ^^  per  first  steamer 

from  Hayle."     But  that  is  nothing  more  than  pointing  out 

a  convenient  route ;  and  as  the  Company  did  not  object  to 

carry  the  goods   by  that  route,  they  are  responsible  for 

their  loss. 

Phipsoriy  for  the  defendants. — The  authority  of  the  deci- 
sions on  this  subject  is  not  disputed ;  but  they  do  not 
govern  this  case,  which  is  novel  in  its  circumstances.  The 
defendants'  railway  only  extends  from  Penzance  to  Truro, 
a  distance  of  twenty-five  miles :  from  Truro  to  Plymouth 
the  carriage  is  by  coach,  a  distance  of  sixty-six  miles.  By 
the  other  route,  the  defendants  carry  goods  on  their  line  to 
Hayle,  and  there  deliver  them  to  the  steamers.  From  the 
mere  &ct  of  the  delivery  to  this  Company  of  a  parcel 
directed  to  Wolverhampton,  or  York,  or  London,  it  cannot, 
as  a  matter  of  law,  be  implied  that  they  contracted  to  carry 
to  those  places.  If  so,  they  would  be  contracting  in  a  way 
not  authorized  by  their  act  of  parliament,  for  they  would 
become  carriers  by  sea  and  by  coach.  The  case  contains 
no  statement  that  the  Company  professed  to  be  responsible 
as  common  carriers  beyond  their  own  line.  If,  indeed,  it 
appeared  that  the  Company  had  at  any  time  paid  damages 
for  a  loss  which  occurred  in  the  transit  by  steam-boat  or 
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Pollock,  C.  B. — The  Court  being  at  liberty  to  draw        1858. 

the  same  inferences  as  a  jury,  we  entertain  no  doubt  as  ^^ 
to  what  conclusion  we  ought  to  draw ;   though  I  should        ^' 

have  been  better  satisfied  if  it  had  fallen  to  the  province  of  Cobmwall 

TT  1.1  ././..         Railway  Co. 

a  jury.  However,  we  must  decide  a  question  of  fact,  viz., 
whether  there  was  evidence  for  a  jury  that  the  defendants 
undertook  to  carry  the  parcel  the  whole  distance  from 
Penzance  to  Wolverhampton  ;  or  whether  they  only  under- 
took to  carry  it  firom  Penzance  to  Hayle,  and  there  place  it 
on  board  a  steam-packet,  when  their  responsibility  would 
end.  It  has  been  argued  that  the  cases  cited  do  not  decide 
this  point;  but  in  my  judgment  it  makes  no  difierence  that 
part  of  the  carriage  is  by  land  and  part  by  water.  The 
question  is  the  same,  whether  there  is  a  continuous  railway 
for  the  whole  distance,  or  whether  there  is  a  short  railway, 
then  a  carriage  by  van,  then  a  carriage  by  water,  and  then 
again  by  railway.  Suppose  a  parcel  is  brought  to  a  railway 
station  in  London,  directed  to  a  person  in  Birmingham, 
and  it  is  accepted  for  the  purpose  of  delivery,  it  is  a 
question  for  the  jury  whether  that  was  not  done  with  the 
intention  of  carrying  it  the  whole  distance.  In  this  case, 
if  I  had  been  on  the  jury,  I  should  have  had  no  hesitation 
in  finding  that  the  defendants  undertook  to  carry  the  parcel 
from  Penzance  to  Wolverhampton. 

Watson,  B. — I  am  of  the  same  opinion.  This  is  rather 
a  question  of  fact  than  of  law,  and  as  to  the  fact  I  entertain 
no  doubt.  It  appears  that  the  defendants  carry  to  Wolver- 
hampton by  two  routes :  they  carry  goods  firom  Penzance 
to  Hayle  and  there  deliver  them  on  board  steam-packets 
for  conveyance  to  Bristol,  from  whence  they  are  taken 
by  railway  to  Wolverhampton  :  they  also  carry  parcels 
along  their  line  to  Truro  and  there  deliver  them  to  other 
carriers  who  take  them  to  Plymouth,  from  whence  they  arc 
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certain  distance  the  sea  intervenes ;  but  all  railway  Com-        1858. 

panics  strive  to  extend  their  traffic^  and  it  would  be  strange       ^^JT^*^^ 

if  a  Company  who  undertook  to  carry  goods  from  London  »• 

to  Parisy  were  not  liable  for  a  loss  at  Boulogne,  because  their     Cornwall 
,.        -. ,  -  _  _  __  _  ,,  _-  Railway  Co. 

line  did  not  extend  beyond  Dover  or  Folkestone.  The  same 

may  be  said  of  the  carriage  of  goods  from  London  to  Dublin, 

or  from  London  to  Barton  and  from  thence  across  the  river 

Homber  to  HulL     There  is  nothing  unreasonable,  so  as  to 

lead  to  the  conclusion  that  the  Company  did  not  contract 

to  carry  by  sea.     I  think  that  in  this  case  the  contract  was 

to  carry  the  entire  distance,   there  being  nothing  in  the 

conduct  of  the  parties  to  shew  that  the  Company  were 

mere  agents,  beyond  their  line,  to  forward  the  parcels. 

Chankell,  B. — The  point  comes  before  the  Court  on  a 
special  case,  and  we  are  relieved  from  all  difficulty  as  to 
drawing  inferences.  The  question  then  is,  whether  the 
Court  can  infer  an  undertaking  on  the  part  of  the 
defendants,  as  common  carriers,  to  carry  from  Penzance 
to  Wolverhampton.  That  the  defendants  were  common 
carriers  on  their  own  line  of  railway  is  not  disputed,  nor 
could  it  be ;  but  it  is  said  that  beyond  the  extent  of  their 
own  line  they  are  not  subject  to  the  liabilities  of  common 
carriers,  because  they  only  undertook  to  forward,  not  to 
carry,  the  goods.  I  am  of  opinion,  that  the  goods  were 
received  by  the  defendants  to  be  carried  by  them,  as 
common  carriers,  from  Penzance  to  Wolverhampton.  It 
would  be  inconvenient  if  we  were  to  hold  that,  upon  the 
construction  of  these  facts,  the  plaintiff  was  in  the  situa- 
tion of  a  person  who  did  not  contract  with  the  defendants 
beyond  the  extent  of  their  own  line,  or  who  made  separate 
contracts  with  a  number  of  different  carriers  between  Pen- 
zance and  Wolverhampton.  I  should  have  been  more 
satisfied  if  the  question  had  been  submitted  to  a  jury,  but. 
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but  the  officer  remained  in  possession  until  after  the  deci-        1858. 
sion  of  the  judge^  when  the  claimant  paid  the  debt  and       V"^^-^ 

V  ALIiANCE 

costs.      The   claimant's  attorney   then    presented   to   the  9. 

County  Court  judge  a  case  on  appeal,  and  produced  an 
affidavit,  with  an  inventory  and  valuation,  shewing  that  the 
goods  seized  were  of  the  value  of  Z^L  8«.,  but  the  judge 
decided  that  the  amount  recovered  by  the  plaintifis  being 
under  20/1  no  right  of  appeal  existed,  and  refused  to  sign 
the  case. 

Phipsan  now  shewed  cause  on  behalf  of  the  judge  of  the 
County  Court— By  the  19  &  20  Vict.  c.  108,  s.  68,  an 
appeal  from  the  decision  of  a  County  Court  was  for  the 
first  time  given  in  proceedings  "  in  interpleader,  where  the 
money  claimed,  or  the  value  of  the  goods  or  chattels  claimed, 
or  of  the  proceeds  thereof,  exceeds  20/."  That  which  is 
claimed  is  not  the  value  of  the  goods  but  the  amount  in 
dispute,  in  other  words,  what  is  claimed  as  against  the 
exectUian  creditor.  In  order  to  ascertain  what  that  is,  it  is 
necessary  to  look  at  the  warrant.  [Po/focA,  C.  B. — The 
claimant  alleges  that  the  execution  creditor  has  seized  goods 
belonging  to  him  exceeding  20/.  in  value.  Martin^  B. — If 
the  construction  contended  for  is  right,  the  owner  of  goods 
of  the  value  of  1/.,  where  the  judgment  is  for  more  than 
20/L,  might  appeal ;  and  yet,  if  a  picture  of  the  value  of 
100/.  were  seized  to  satisfy  a  debt  of  61.  there  would  be  no 
appeal.]  The  policy  of  the  Act  is  to  give  an  appeal  where 
the  contest  is  respecting  a  matter  above  the  value  of  20L 
l^PoUocky  C.  B. — The  case  is  within  the  words  of  the  Act, 
and  there  is  not  the  slightest  reason  why  we  should  not  give 
fiill  effect  to  the  terms  used.  Channell^  B. — The  legislature 
has  introduced  the  words  **  the  value  of  the  goods  or  chattels 
claimed  or  of  the  proceeds  thereof;"  the  construction  con- 
tended for  would  give  no  meaning  to  these  words.] 
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indorsed  with  a  direction  to  levy  1,143/.  lOs.  and  interest 

IL  !«.,  &c.     This  writ  was  on  the  3rd  November,  1852, 

delivered  in  the  ordinary  course  to  the  plaintiffs,  as  the  9- 

*  ,  .  "  HuoHEa, 

then  sheriff  of  Middlesex,  to  be  executed. 

On  the  7th  October,  1852,  the  now  defendant  recovered 
another  judgment  against  the  said  B.  Lumlej,  in  the  Court 
of  Queen's  Bench,  for  the  sum  of  12,000/.  and  SL  lOs. 
interest,  and  upon  which  judgment,  the  same  being  unsatis* 
fied,  he  sued  out  a  second  writ  of  elegit,  directed  to  the 
sheriff  of  Middlesex,  indorsed  with  a  direction  to  levy 
60032L  lOs,  and  1/.  Ss.  interest,  &c. ;  this  second  writ  was 
on  the  6th  January,  1853,  delivered  to  the  plaintiffs,  as 
such  sheriff,  to  be  executed. 

On  the  14th  November,  1852,  the  now  defendant  re- 
covered a  third  judgment  against  the  said  B.  Lumley,  in  . 
the  Court  of  Exchequer,  for  the  sum  of  2809/.  1*.  2dl,  and 
interest,  &c.,  upon  which  last  mentioned  judgment,  the 
same  being  unsatisfied,  he  sued  out  a  third  writ  of  elegit, 
indorsed  with  a  direction  to  levy  1411/.  lis.  Sd.  and  interest 
on  1409/:  Is,  2d.  and  2L  2s.y  &c.  This  third  writ  was,  on 
the  22nd  January,  1853,  delivered  to  the  plaintiffs,  as  such 
sheriff  as  aforesaid,  to  be  executed. 

After  the  delivery  of  the  first  writ  of  elegit,  and  before 
the  delivery  of  the  second  and  third  writs,  other  writs  of 
elegit,  founded  on  judgments  against  the  said  Benjamin 
Lumley,  were  delivered  to  the  plaintiff,  as  such  sheriff,  at 
the  suit  of  other  parties. 

The  said  Benjamin  Lumley,  at  the  time  of  the  signing 
and  entering  up  of  these  judgments  respectively,  and  firom 
thence  continually  until  and  on  the  26th  January,  1853, 
was  possessed  as  of  his  own  lands  and  tenements,  of  a  term 
of  years  yet  to  come  and  unexpired,  of  and  in  certain  lands 
in  the  county  of  Middlesex,  being  the  lands  included  in 
the  lease  hereinafter  mentioned,  and  which  said  term  was 
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1858. 


Cabtxb 

V, 

Hughes. 


and  is  yearly  of  the  value  of  SOOOiL  Hie  question  neve 
theless  is  left  open,  whether  this  lease  was  at  any  tin 
forfeited.  The  facts  upon  this  part  of  the  case  are  fl 
forth  in  the  special  case  of  Croft  ▼.  Lumleyy  as  reported 
5  £11.  &  Bl.  648,  which  special  case  as  there  reported  sb 
be  taken  as  part  of  this  case,  and  reference  may  be  mat 
thereto. 

In  pursuance  of  instructions  given  by  the  now  defends] 
and  of  similar  instructions  from  the  other  judgment  cred 
tors,  the  plaintifis,  on  the  26  th  January,  1853,  held  inqn 
sitions  under  all  the  writs  before  mentioned;  and  afb 
hearing  evidence,  verdicts  were  found  on  the  said  sever 
inquisitions,  which  were  respectively  embodied  in  inquii 
tions  which  were  duly  returned  and  filed  in  the  prop 
office,  with  two  exceptions. 

The  inquisition  taken  under  the  first  writ,  at  the  suit  • 
the  now  defendant,  was  filed  on  the  24th  February,  185 
and  the  inquisitions  taken  under  the  second  and  third  wril 
at  the  suit  of  the  now  defendant,  were  filed  on  the  7i 
October,  1853. 

The  lease  set  out  in  the  several  inquisitions  was  the  leai 
referred  to  in  the  case  of  Croft  v.  Lumley^  hereinbefo 
mentioned. 

The  draft  of  the  first  inquisition  was  submitted  by  tl 
plaintifis  to  the  solicitor  of  the  now  defendant  for  b 
approval,  and  was  approved  by  him  in  the  form  in  whi< 
it  was  ultimately  drawn  up.  The  drafts  of  the  second  ai 
third  inquisitions  were  also  submitted  to  the  solicitor  of  tl 
now  defendant  for  his  approval,  and  were  altered  by  hii 
by  striking  out  of  the  drafts,  as  originally  prepared  by  tl 
now  plaintiffs,  a  statement  that  '<  the  plaintifis  were  unab 
to  deliver  the  said  lands  and  tenements  and  hereditamen 
to  the  now  defendant,  because  they  had  already  delivere 
them  to  him  under  the  said  first  writ  of  elegit,"  and  fa 
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inserting  a  statement  that  the   plaintifis  had  caused  the 

same  to  be  delivered  to  the  now  defendant  by  a  reasonable 

price  and  extent,  and  subject  to  the  estate,  term  and  interest  v* 

"  ^  Hughes. 

therein  of  the  now  defendant,  under  and  by  virtue  of  the 
first  writ  of  elegit  aforesaid,  and  also  subject  to  the  estate, 
term  and  interest  of  the  other  elegit  creditors  hereinbefore 
mentioned. 

The  poundage  on  the  first  writ  was  duly  paid  by  the  now 
defendant,  but  he  refused  to  pay  the  plaintiffs  any  poundage 
in  respect  of  the  execution  of  the  second  and  third  writs, 
and  no  poundage  has  yet  been  received  by  the  plaintiffs  in 
respect  of  the  execution  of  the  said  two  last  mentioned 
writs,  or  either  of  them. 

In  order  to  obtain  actual  possession  of  the  premises 
extended,  an  action  of  ejectment  was  brought  in  the  month 
of  June,  1853,  against  the  said  Benjamin  Lumley  and  one 
William  Fish,  and  on  the  trial  of  that  action  the  plaintiff 
gave  in  evidence  the  said  three  inquisitions  taken  on  the 
said  three  writs  of  elegit,  at  the  suit  of  the  now  defendant, 
and  also  the  said  other  inquisitions  hereinbefore  mentioned. 
A  special  case  was  stated  for  the  opinion  of  the  Court,  (the 
arguments  and  judgment  on  which  are  reported  in  4  E. 
&  B.  274,)  and  finally^  and  before  the  commencement  of 
this  suit,  judgment  was  obtained  in  such  action  in  favour  of 
the  right  of  the  now  defendant  to  recover,  but  the  now 
defendant  abstained  from  taking  steps  to  obtain  possession. 

Afterwards  and  before  the  commencement  of  this  suit, 
that  is  to  say,  on  the  27  th  April,  1855,  the  now  defendant 
by  deed  assigned  to  Lord  Ward,  in  consideration  of  a  cer- 
tain sum  of  money,  the  three  judgments  so  recovered  by 
him  as  aforesaid,  and  all  his  estate  and  interest  under  them 
respectiTely,  and  all  principal  moneys,  interest  and  costs 
thereby  recoverable. 
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>oundage  ?]   He  is  entitled  to  it  under  the  29  Eliz.  e.  4,  s.  1 :        1858. 
the  3  Geo.  1,  c.  16,  s.  16,  only  regulated  the  amount  Nash      ^T^*^*^ 
w.  Allen  (a)  is  an  authority  that  the  16th  section  of  the  latter  «• 

Act  must  be  read  as  if  the  word  **  elegit"  was  in  the  enacting 
part.     [WatsoHyB. — Can  there  be  a  tenant  in  possession 
and  also  a  tenant  in  remainder  by  elegit,  and  poundage 
payable  on  the  full  value  of  the  land,  under  each  writ  ?] 
The  sheriff  has  taken  inquisitions  under  the  three  writs, 
and  has  extended  the  land  under  the  first     As  to  the 
second  and  third,  he  proposed  to  return  that  he  was  unable 
to  deliver  the  land  to  the  defendant,  because  he  had  already 
delivered  it  to  him  under  the  first  writ    At  the  defendant's 
request,  that  was  altered  by  stating  that  the  sheriff  had 
caused  the  land  to  be  delivered  to  the  defendant,  subject  to 
his  interest  under  the  first  writ :  therefore  the  defendant  is 
estopped  firom  saying  that  the  sheriff  has  not  given  him 
possession.     [Martin,  B. — Do  you  contend  that  the  sheriff 
ia  entitled  to  poundage  on  the  whole  value  of  the  land, 
under  each  writ  7]     Tyson  v.  Paske{b)  decided  that  a  sheriff 
might  maintain  debt  for  his  fees  for  executing  an  elegit, 
for  the  execution  is  complete,  although  the  tenant  by  elegit 
is  put  to  an  ejectment.     That  case  is  an  authority  that  the 
29  Eliz.  c.  4,  s.  1,  gave  the  sheriff  a  right  to  poundage  on 
the  execution  of  a  writ  of  elegit      The  words  ^^for  the 
executing  of  any  extent  upon  the  lands  of  any  person,** 
include  an  elegit     In  Peacock  v.  Harris  (c)  the  question 
was  not  whether  the  sheriff  was  entitled  to  poundage,  but 
only  as  to  the  amount.    The  combined  effect  of  the  3  Geo.  1, 
c.  16,  and  29  Eliz.  c.  4,  is,  that  the  sheriff  is  not  entitled  to 
poundage  on  the  amount  indorsed  on  the  writ,  but  only 
according  to  the  yearly  value  of  the  land  extended.    [CAan- 
nellf  B. — The  right  to  poundage  depends  upon  whether 

(a)  4  Q.  B.  784.  (b)  1  Salk.  333. 

(e)  1  Salk.  331. 

VOU  II. — N.  8.  B  B  B  EXCH. 
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poundage  is  payable.  Actual  possession  is  not  given^  but 
m  right  to  treat  the  debtor  as  a  trespasser  and  bring  eject- 
ment, though  the  tenant  by  elegit  may  (if  he  can)  enter  9, 
without  ejectment :  Rogers  v.  PUchtr  (a).  [Martiny  B., 
referred  to  the  judgment  of  Coltman,  J.^  in  Newton  y.  Har- 
land  {by]  In  2  Wms.  Saund.  68,  d,  note,  it  is  said, ''  If  the 
sberiflF  return  that  he  has  taken  an  inquisition  of  the 
defendant's  lands,  but  could  not  deliver  a  moiety  to  the 
plaintiff,  because  it  was  already  extended,  the  plaintiff  may 
have  a  capias  ad  satis&ciendum  or  fieri  facias;  for  the 
dieriff  does  not  deliver  the  lands,  which  is  the  only  bar 
given  by  the  statute :  I  Roll.  Abr.  905,  pi.  6,  Palmer  v. 
JIOmwOu  (c)."  Formerly,  when  only  a  moie^  of  the  land 
could  be  extended,  if  two  writs  of  elegit  issued  at  the  suit 
of  different  creditors,  and  a  moiety  of  the  land  was  extended 
under  the  first  writ,  the  sheriff  could  not  deliver  a  moiety 
of  the  entirety  under  the  second,  writ,  but  only  the  moiety 
of  Uie  remaining  moiety :  HuU  v.  Cogan  (J).  That  shews 
that  land  already  extended  is  not  capable  of  being  extended 
under  other  writs.  K  so,  the  sheriff  might  extend  the 
land  under  any  number  of  successive  writs,  and  exhaust  its 
value  in  poopdage. — He  was  then  stopped  by  the  Court. 

Honyman^  in  reply. — Could  the  defendant  upon  this 
retorn  to  the  second  and  third  writs  have  writs  of  ca.  sa. 
or  fi.  fiu?  A  reversion  expectant  on  the  determination 
of  a  mortgage .  may  be  extended :  The  Mayors  $*c.,  of 
Pook  V.  Whittle),  In  less  than  four  months  the  first 
judgment  would  be  satisfied  [Pollocky  C.  B. — In  that  case 
the  debtor  might  have  a  right  to  have  the  land  back  again, 

(a)  6  Taunt.  202,  207.  (d)  Cro.  Eliz.  483.     Sec  Doe 

(Jb)  1  Man.  k  G.  663.  d.  Daviea  v.  Greedy  6  Bing.  827. 

(f)  1  Leon.  176.  (e)  15  M.  &  W.  577. 
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but  that  is  not  an  interest  which  the  law  recognises.] 
in  this  case  the  debtor  had  been  seised  in  fee,  subject  to 
term  of  years,  he  would  have  had  a  reversion  which  won 
have  been  extendible. 

Pollock,  C.  B. — We  are  all  of  opinion  that  the  sheri 
is  not  entitled  to  poundage  upon  either  the  second  or  thii 
writ.  In  ray  judgment,  there  was  nothing  which  the  la^ 
recognises  as  an  estate  or  interest  left  in  the  debtor,  capabi 
of  being  taken  under  those  writs.  Under  the  first  wr 
every  thing  was  taken  that  could  be  taken,  and  nothin 
remained.  The  sheriff  therefore,  under  the  two  other  writ 
has  really  seized  nothing  and  handed  over  nothing,  and  ca 
have  no  right  to  poundage. 

Martin,  6. — I  am  of  the  same  opinion.  The  claim  is  ft 
poundage  for  executing  certain  writs  of  elegit,  and  I  am  c 
opinion  that  the  sheriff  could  not,  by  law,  execute  either  th 
second  or  third  writ,  having  executed  the  first ;  and  for  th 
reason  which  he  proposed  to  give  on  his  return  to  the  firs 
inquisition,  viz.,  that  he  was  ^unable  to  deliver  the  lands 
tenements  and  hereditaments  to  the  defendant,  because  h 
had  already  delivered  them  to  him  under  the  first  writ.**  Tha 
is  a  true  return,  and  I  think  it  correctly  states  the  law  on  tb 
subject  Upon  looking  at  what  a  writ  of  elegit  directs  to  b 
done,  this  is  plain.  The  sheriff  is  commanded  that  be  delive 
the  debtor's  lands  to  the  execution  creditor,  •*  to  hold  th 
Slid  lands  to  him  and  his  assigns  as  his  fi^eehold,  accordin| 
fo  the  form  of  the  statute,  until  the  debt  and  damage 
shall  be  thereof  fiillv  levied."  Therefore,  as  it  seems  U 
me«  the  sheriff  entirely  exhausted  his  power  of  actinj 
under  the  other  writs  when  be  executed  the  first  It  i 
saKl*  however,  that  the  defendant  altered  the  rrtum,  an< 
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that  circumstance  gave  a  right  as  against  him.  But 
there  is  no  estoppel  as  between  the  defendant  and  the 
execution    debtor.      Then   it    is  arsued    that   there  is   a  «• 

reversion  expectant  on  the  determination  of  the  execution 
under  the  first  writ,  and  that  the  execution  creditor  ought 
to  have  that  interest,  and  so  the  sheriff  is  entitled  to 
poundage.  I  think  that  is  not  so,  because  such  an  interest 
is  not  a  tenement  within  the  meaning  of  the  Statute  of  Elegit 
(stat  Westm.  2,  13  Ed.  1,  st.  1,  c.  18).  In  this  case  the 
execution  debtor  had  only  a  term  in  the  land,  and  upon 
the  transfer  of  that  the  whole  is  spent,  and  what  remains 
in  him  is  not  a  reversion  but  a  right  to  the  possession  of 
the  term  after  satisfaction  of  the  first  writ  (a).  I  am  clearly 
of  opinion  that  the  sheriff  is  not  entitled  to  poundage 
under  either  the  second  or  third  writ,  because  in  law  he  has 
not  executed  them. 

Watson,  6. — I  am  of  the  same  opinion.  The  question 
turns  upon  the  two  statutes  29  Eliz.  c.  4,  s.  1,  and  3  Geo.  1, 
a  15,  s.  16.  It  appears  from  the  cases  of  Peacock  ▼. 
Harris  (A)  and  Tj^son  v.  Paske  {c)  that  ihe  29  Eliz.  c.  4, 
gave  the  sheriff  poundage  on  executing  an  elegit.  But 
doubts  having  arisen  as  to  the  amount,  the  3  Geo.  1,  c.  15, 
s.  16,  (after  reciting  that  ''  for  ascertaining  the  fees  for 
executing  writs  of  elegit,  so  far  as  the  same  relates  to  real 
estate,"  &c.),  restricts  the  poundage  to  a  certain  amount 
according  to  the  yearly  value  of  the  land  of  which  the 
sheriff  has  delivered  possession  or  seisin.  Although  the 
w<nrd  "elegit"  is  not  found  in  the  enacting  part  of  the 
clause,  the  intention  clearly  was  that  it  should  apply  to 
an  elegit,  and  the  language  is  large  enough  to  include  that 
writ.     Then,  upon  what  is  poundage  to  be  paid  ?     It  is  to 

(«)  See  Lampefs  Case,  10  Rep.  46  h.  (b)  1  Salk.  331. 

(c)  1  Salk.  333. 
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When  those  writs  came  to  his  hands,  be  proposed  to  state 
in  bis  return  the  true  fact,  but  that  was  altered  by  the 
defendants*  solicitor.     The  alteration,  however,  would  not  9. 

1  i_       •/»•  •    1  1  ▼  .1  HUGHM. 

give  the  sneriti  a  right  to  poundage.  I  agree  with  my 
brother  Watson  that  this  view  is  supported  by  the  passage 
cited  from  2  Wms.  Saund.  68  d»  note. 


Jones  and  Another  v,  Clarke.  jan,  14. 

Declaration.— That    the  plaintiffs    sold  to  the  The  plaintiff 

sold  to  the 

defendant^  ex  ship  ^^  Ion "  from   Savannah^  deliverable  in  defendant, 

"  deliverable 

London,  and  subject  to  her  arrival  there,  400  or  more  loads  of  in  London, 

pitch  pine  timber,  at  4/.  bs.  per  load,  &c.,  timber  warranted  g^yanna'h, 

of  fair  average  quality,  to  be  taken  on  a  fair  average  of  the  of^u^  pine 

cargo,  &C.,  payment  by  acceptance  at  six  months  date  !lI"*Ji^b^**''' 

from  arrival  of  the  ship,  allowing  ten  days  for  delivery :  warranted  of 

that  the  plaintifls  had  done  all  thinss,  and  that  everything  quality, 

^  .  ..  ..^tobe  taken  of 

bad  duly  happened  to  entitle  them  to  maintain  this  action;  fair  average 
yet  the  defendant  would  not  accept  the  timber  or  pay  for  Evidence  was 

^«  t  ..  iriven  that 

the  same  by  acceptance.  pitch  pine 

Pleas.— First,  that  the  defendant  did  not  sell  the  timber  ^^J  jj^lch 

upon  the  terms  therein  mentioned. — Secondly,  that  the  *^™^^^ 

timber  was  not  of  fair  average  quality,  and  that  the  plaintifls  '°  Central 

were  not  willing  to  deliver  such  timber  as,  by  the  contract,  that  pitch  pine 

^  timber  from 

they  were  bound  to  deliver.  Darien  has 

At  the  trial,  before  Bramwett  B.,  at  the  London  Sittings  it,  being  better 
after  last  Michaelmas  Term,  it  appeared  that  the'timber  was  ^ith  fewer 
sold  by  the  plaintifls  to  the  defendant  under  the  following  thaTfronT 

evidence  was 
•dmisiible  to  explain  the  contraot^and  that  upon  this  eridenco  the  contract  must  bo  construed  as 
for  tonber  of  a  fair  aTerago  of  SaTaimah  pitco  pine  timber. 
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was  right  in  the  view  he  took  at  the  trial.     To  satisfy  the        is58. 
warranty,  the  cargo  must  be  a  fair  average  of  the  various      ^ToneT^ 
sorts  of  the   article   which  come  from   the   port.      The       ^  »• 

■^  Clarke. 

comparison  must  be  with  those  things  which  would  be 
present  to  the  minds  of  the  contracting  parties  when 
dealing  for  the  article.  There  are  many  departments  of 
commerce  in  which  people  know  only  the  market  in  which 
they  deal.  Wine  from  a  particular  place  of  fair  average 
quality,  does  not  mean  of  fair  quality  taking  the  average 
of  wines  in  general 

Martin^  B. — I  also  think  that  my  brother  BramweWs 
ruling  was  correct.  The  plaintiff  had  a  right  to  establish 
by  evidence  the  fact  that  there  was  a  known  difference 
between  pitch  pine  timber  from  Darien  and  that  from 
Savannah,  and  to  shew  that  the  former  was  better  squared 
and  butted  than  the  latter.  These  facts  being  established 
the  contract  must  be  read  with  reference  to  them,  and 
then  it  would  appear  that  the  fair  average  spoken  of  meant 
a  &ir  average  of  Savannah  pitch  pine  timber.  A  vast 
variety  of  cottons  are  brought  to  market ;  from  amongst 
other  places  America,  India,  and  Egypt;  no  average  could 
be  made  of  these  various  sorts  of  cottons. 

Bramwell,  B. — I  retain  the  opinion  I  expressed  at  the 
trial.  The  plaintiffs  had  clearly  a  right  to  prove  the 
extrinsic  facts  given  in  evidence.  This  was  a  sale  of  the 
timber  in  the  state  in  which  it  ordinarily  arrives.  The 
two  sorts  of  pitch  pine  timber  arrive  in  different  plights 
of  which  no  average  could  be  made.  The  evidence 
therefore  shews  that  the  true  construction  of  the  agreement 
18,  that  the  timber  was  to  be  of  fair  average  quality  as 
Savannah  pitch  pine  timber. 
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such  administratrix^  &c,,  sues  by  virtue  of  the  said  Act,  for        1858. 
the  benefit  of  herself^  the  widow  of  the  said  E.  Vose,  and      ^"y'C^^ 

for  John  Vose  and  others,  children  of  the  said  E.  Vose.  ,      ». 

Lakoashiie 

Plea:  Not  guilty. — Whereupon  issue  was  joined.  aud 

T0BK8HIEB 
At  the  trial  before  Watson^  6.,  at  the  last    Liverpool   Railway  Ck>. 

Assises,  it  appeared  that  the  deceased  was  a  blacksmith 
in  the  employ  of  the  East  Lancashire  Railway  Company. 
The  station  in  Liverpool  is  in  the  joint  occupation  of  that 
Company  and  the  Lancashire  and  Yorkshire  Railway 
Company,  and  on  each  side  of  the  line  is  a  siding;  that 
on  the  West  belonging  to  the  East  Lancashii*e  Railway 
Company,  that  on  the  East  to  the  Lancashire  and  York- 
shire Railway  Company.  On  the  10th  of  January,  1857, 
the  deceased  and  oAe  Clewly  were  told  by  the  waggon 
inspector  of  the  East  Lancashire  Railway  Company,  to 
pat  a  new  buffer  on  an  East  Lancashire  waggon  in  the 
siding  of  that  Company.  When  waggons  required  only 
slight  repairs  such  repairs  were  ordinarily  done  in  the 
sidings.  On  this  occasion  the  deceased  and  Clewly  were 
working  between  the  waggons  of  which  there  were  several 
on  the  siding ;  and  the  noise  occasioned  by  rivetting  on  the 
buffer  made  it  almost  impossible  for  thefn  to  hear  anything. 
An  engine  belonging  to  the  Lancashire  and  Yorkshire 
Railway  Company,  and  driven  by  one  of  their  drivers, 
pushed  two  waggons  belonging  to  the  Lancashire  and 
Yorkshire  Railway  Company  into  the  siding  where  the 
deceased  was  at  work,  and  killed  him  on  the  spot.  The 
deceased  from  his  position  was  unable  to  see  the  engine  as 
it  came  up.  Neither  engine  driver,  shuntsman,  or  points* 
man  could  see  a  person  working  at  a  buffer  in  the  position 
of  the  deceased.  The  deceased  had  not  given  notice  to 
the  shuntsman  or  pointsman  that  he  was  working  in  the 
siding. 

The  practice  as  to  shunting  the  waggons  into  the  siding 
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were   the  joint   servants   of  the   two   Companies.      The        1868. 

drivers  of  engines,  stokers  and  persons  employed  to  repair      ^^^^"^ 

carriages  were  the  separate  servants  of  each  Company.  v. 

1     t         1       Lancabhirk 
The  learned  judge  asked  the  jury,  first,  whether  the         and 

Y0S.K8HIRK 
deceased  was  guilty  of  negligence.     Secondly,  he  said  that   Railwat  Co. 

no  railway  Company  by  establishing  rules  can  justify  their 
servants  in  not  taking  due  care  of  human  life:  if  they 
drive  waggons  into  a  place  where  men  may  be  at  work, 
it  is  the  duty  of  the  Company  to  see  that  proper  rules  for 
the  safety  of  such  persons  are  established ;  and  he  asked 
the  jury  whether  there  was  negligence;  whether  the  shunts- 
man,  pointsman,  and  driver  did  all  that  the  rules  of  the 
Company  required  ;  and  whether  the  accident  was  caused 
by  the  Company  not  giving  proper  directions  to  their 
servants?  The  jury  found  that  the  accident  was  owing 
to  the  defective  rules,  and  that  no  person  other  than  the 
defendants  was  guilty  of  negligence.  A  verdict  was  then 
entered  for  the  plaintiff,  and  leave  was  reserved  to  the 
defendants  to  move  to  enter  a  verdict  for  them,  if  the 
Court  should  be  of  opinion  that  upon  this  finding  they 
were  entitled  to  it. 

Hugh  HilU  in  the  present  term,  obtained  a  rule  to  shew 
cause  why  the  verdict  should  not  be  set  aside  and  a  verdict 
entered  for  the  defendant,  or  a  new  trial  had,  on  the  ground 
that,  upon  the  facts  proved  and  found  by  the  jury,  the 
plaintiff  was  not  entitled  to  recover.  Also  that  the  circum- 
stance of  the  rules  of  the  joint  companies  for  the  manage- 
ment and  working  of  the  station  being  defective,  and  such 
defect  being  the  occasion  of  the  death  of  the  deceased, 
constituted  no  cause  of  action. 

Overend  and  Brett  shewed  cause  (Jan.  15). — The 
deceased  was  the  servant  of  the  East  Lancashire  Railway 
Company,  and  working  for  them  in  their  own  siding.     He 
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RaUway  Company  (a)  a  person  in  the  employ  of  that 
company  was  injured  in  attaching  trucks  to  a  train, 
and  eyidence  was  ^ven  that  the  work  was  too  much  for  «. 

the    servants    of  the    Company;    it    was  held    that   the  and 

Company  were  not  liable,  and  that  it  was  not  a  proper  BailwatCo. 
question  to  leave  to  the  jury  whether  the  number  of 
servants  employed  by  the  Company  was  sufficient  for  the 
performance  of  the  work.  That  case  establishes  the  prin- 
ci^  that  if  a  person  enters  into  a  service  of  danger,  and, 
in  the  course  of  his  employment,  suffers  an  injury,  the 
master  is  not  liable.  Where  the  injury  arises  from  the 
subsequent  interference  of  the  master,  the  case  may  be 
different.  In  Wiggett  v.  Fax  {b)  a  contractor  was  held  not 
recfxxidble  for  the  death  of  a  servant  of  a  sub«-contractor  who 
was  lulled  by  the  joegligence  of  a  servant  of  the  contractor, 
they  being  in  a  common  employ.  In  Degg  v.  Hie  Midland 
Railway  Company  (c)  a  volunteer  was  held  to  be  on  the 
same  fisoting  as  a  servant.  The  observation  of  Willesy  J^ 
in  Boberts  v.  Smith  (d)  shews  that  the  dictum  of  Lord 
Cranworth  in  Paterson  v.  Wallace  (e)  is  not  recognised  as 
the  mle  in  English  cases.  The  law  of  Scotland  is  radically 
diffident  from  the  law  of  England  on  this  subject :  Brown  ▼. 
M*Qregor  (/).  To  render  the  master  liable,  there  must  be 
evidence  of  personal  interference  and  negligence  after  the 
employment  of  the  servant  has  commenced.  K  the  risk 
existed  at  the  lime  of  the  commencement  of  the  employ- 
men^  and  the  servant  knew,  or  had  the  means  of  knowing 
it  when  he  entered  into  the  service^  the  master  is  not 
—They  also  referred  to  Thorogood  v.  Bryan  (g.) 

Cur.  adv.  vult. 

(a)  9  Ezch.  223.  (e)  1  Macqueen,  748. 

(b)  11  Exch.  832.  (/)  Cited  1  Macqucen,  753  n. 

(c)  1  H.  &  N.  773.  (g)  8  C.  B.  115. 
Id)  2  H.  &  N.  213. 
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ought  not  to  allow  so  important  a  decision  to  be  frittered        1858. 
away  by  minute  distinctions  or  the  ingenuity  of  advocates. 


Vo8a 

But  that  rule  of  law  does  not  apply  to  the  facts  of  the    ,      ^' 

^^  "^  Lakoashirb 

present  case.     It  is  impossible  that  we  can  order  the  verdict         ^i> 

to  be  entered  for  the  defendants ;  and  on  these  grounds,  in    Railway  Co. 

which  the  rest  of  the  Court  (a)  concur,  the  rule  must  be 
discharged. 

Rule  discharged. 
(a)  Martin^  B.,  WaUan,  B.,  and  Channell,  B. 


Ibaac  Pbeston,  Clerk  to  the  Commissioners  of  the 
Haven  of  Great  Yarmouth,  v.  The  Norfolk 
Railway  Company  and  The  Eastern  Counties 
Railway  Company.  Jan.  26. 


T 


HE  declaration  stated  that,  by  "  The  Great  Yarmouth  Xn  Act,  7  &  8 
Haven  Bridge  and  Navigation  Act,  1835,"  (5  &  6  Wm.  4,  ^^^^^' 

naTJgable 
coamnuiication  for  ships  between  the  city  of  Norwich  and  the  sea,  empowered  the  Company  of 
Proprietors  of  the  Norwich  and  Lowestoft  Navigation  to  erect  a  locV  or  sluice,  with  proper 
tCop-gates,  to  prevent  the  waters  of  a  broad  and  certain  navigable  rivers  from  flowing  into 
•  certain  lake,  and  to  make  an  entrance  cut  from  that  lake  to  the  sea.     Section  3  provided,  that 
aothiag  in  the  Act  contained  should  authorise  or  enable  the  Company  to  divert  or  abstract  any 
of  the  waters  of  the  said  broad  or  rivers  for  any  purpose  whatsoever,  except  for  the  purpose  of 
lopplying  certain  intended  cuts  with  water,  and  for  the  purposes  of  locking  ships  or  vessels 
Uroin  or  into  the  said  lake.    This  entrance  cut  from  the  laJie  into  the  sea  was  constructed 
ipider  the  said  Act,  and  the  level  of  the  water  in  the  lake  was  kept  lower  than  the  level  of  the 
hroftd  and  rivers.    The  lock  was  made  with  proper  gates  in  pursuance  of  the  Act.    By  divers 
acta  of  parliament,  and  ultimately  by  9  &  10  Vict.  c.  cxxxii.,  the  said  lock  and  works  became 
filod  in  the  Norfolk  Railway  Company.     By  an  agreement  between  the  Norfolk  Railway  Com-        ^ 
panj  and  the  Eastern  Counties  Railway  Company,  reciting  that  the  works,  including  the  lock  in    ^ 
awiaitioiihad  become  vested  in  the  Norfolk  Railway  Company,  it  was  provided  that  <*The  Eastern 
Covntiet  Railway  Company  should  have,  as   between   themselves  and  the  other  Company, 
(bol  aolgect  to  such  division  and  apportionment  of  gross  receipts  as  u  therein  mentioned,)  the 
•zdniive  possession,  use,  enjoyment  and  receipt  of  all  the  property,  rights,  &c.,  of  the  works 
rnpectively  in  the  same  manner  as  the  Norfolk  Railway  Company  have  become  entitled  to  the 
mme  under  or  by  virtue  of  the  respective  Acts,  &c.,  or  otherwise :  That  the  Eastern  Counties 
Company  should  at  all  times  repair  and  keep  up  the  said  works  with  the  appurtenances,*'  &c. ; 
and  that  the  powers  of  the  Norfolk   Railwav  Company  should  be  exercised  by  the  Eastern 
Ccmnties  Company.    Other  clauses  provided  for  the  division  of  the  profits  in  certain  proportions 
after  deducting  the  working  expenses,  which  were  to  be  borne  by  the  Eastern  Counties  Company. 
Claoae  29,  provided  for  the  appointment  of  a  joint  committee  of  directors  of  the  three  Companies 
to  sapcrintend  the  working  of  the  railways.   By  17  6c  18  Vict,  c  ccxx.  s.  2,  the  agreement  was 

VOL.  IL — N.  S.  C  C  C  EXCH. 
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is  an  ancient  haven  formed  bj  the  influence  of  the  riven        1868. 
Weneum,  otherwise  Yare,  Waveney,  and  Bure,  being  navig-      ^^''^ 
able  rivers :  that,  until  the  making  of  certain  Acts  herein-      ^,  «• 

^  NORVOLK 

after  mentioned^  all  the  waters  of  certain  streams  connected    IUilwat  Co. 

AND 

with  them,  viz,,  Oulton  Broad,  Oulton  Dyke  and  Lake  Easteen 
Lothing  ran  and  flowed  into  the  said  haven,  and  through  iuilwat  Co. 
the  same  to  the  sea,  and  that  the  ancient  course  of  the 
said  waters  to  the  sea  was  through  the  said  haven.  That  by 
an  Act  (7  &  8  Geo.  4,  c.  zlii.)  ^'  The  Company  of  Proprietors 
of  The  Norwich  and  Lowestoft  Navigation"  were  authorized 
to  make  certain  cuts,  &c,  between  the  rivers  Wensum  and 
Waveney,  and  a  certain  lock  between  Oulton  Broad  and 
Lake  Lothing^  and  a  certain  entrance  cut  or  communication 
between  Lake  Lothing  and  the  sea;  and  it  was  enacted 
that  nothing  in  that  Act  contained  should  authorize  the 
Company  to  divert  or  abstract  any  of  the  waters  of  the 
said  rivers  or  either  of  them,  or  any  of  the  waters,  streams 
or  springs  connected  with  such  rivers  (save  and  except  the 
waters  of  Lake  Lothing)  for  atiy  purpose  whatever,  except 
tor  the  purpose  of  supplying  the  cuts  by  the  last  mentioned 
Act  authorised  to  be  made,  with  water,  and  for  the 
purpose  of  locking  ships  or  vessels  from  or  into  Lake 
Lothing,  and  for  such  other  locking  of  ships  or  vessels  as 
might  at  any  time  be  required  in  any  other  part  of  the 
intended  navigation.  That  the  said  works,  basins,  cuts 
and  harbours  (hereinafter  called  the  '*  navigation  works 
and  harbour  ")  were  made.  That,  by  virtue  of  the  powers 
given  by  The  Lowestoft  Railway  and  Harbour  Act,  1845, 
(8  ft  9  Vict  c.  xlv.)  The  Lowestoft  Railway  and  Harbour 
Company  purchased  firom  the  Company  of  Proprietors  of 
The  Norwich  and  Lowestoft  Navigation  the  said  "  naviga- 
tion works  and  harbour."  That  by  an  Act  for  enabling 
the  Norfolk  Railway  Company  to  purchase  or  lease  the 
Lowestoft  Railway,  Harbour  and  Navigation,  (9  &  10  Vict. 

c  c  c  2 


r.^8  EXCnEQURR   REPORTS. 

185S.        c.  cxxxii.)  il  was  enacted  that  The  Norfolk  Railway  Com- 

'ir^^'^^       pany  should  execute  the  works  which  the  said  Lowestoft 

r.  Railway  and  Harbour  Company  were  authorized  to  con- 

BailwatCo.    strncl ;   and  by  the  Norfolk  Railway  (Lowestoft  Harbour 
EA8TERK      Improvement)  Act,  1854  (17  &  18  VicL  c.  cxxx-X  certain 

Railway  Co.  further  powers  were  given  for  altering,  enlarging,  deepening 

and  improving  Lake  Lothing,  and  for  improving  Lowestoft 

Harbour;  and  it  was  thereby  enacted  that  nothing  therein 

contained  should  be  deemed  to  authorize  or  enable  the  Norfolk 

Railway  Company  to  divert  or  abstract  any  of  the  waten 

of  the  rivers  Wensum  and  Waveney,  or  any  of  the  waters, 

streams  or  springs  connected  with  such  rivers,  other  than 

and  except  so  far  as  the  Ck>mpany  of  Proprietors  of  the 

Norwich  and  Lowestoft  Navigation  were  (by  7  &  8  Gea  4, 

c.  xlii.)  authorized  or  enabled  to  divert  and  abstnurt  the 

same.     That,  before  the  committing  of  the  grievances,  the 

several  railwa>^  works  and  undertakii^  belonging  to  the 

Norfolk  Railway  Company,  including  Lowestoft  Harbour 

and  the  said  **  navigation,  works  and  harbour,^  had  been 

(under  and  by  virtue  of   17  &  18  McL  c  ccxx.)  used, 

worked,  reflated   and   mani^ed   by  the  defendants,  the 

Eastern    Counties    Railway    (Vwapany;    aixl    thereby   it 

became  the  duty  of  the  defendants,  the  Norfolk  Railway 

Company  and  the   Eastern  Coanties  Railway  Company, 

not  to  diven  or  abstract  any  of  the  waters  of  the  rivers 

^^enswm  and  Waver^ev,  or  anv  of  the  waters  connected 

wiih  the  said  riviers  ^save  aixl  except  the  waters  of  Lake 

IxMhinc'''  for  any  parpo»  except  those  mendooed  in,  and 

au:bi>rircvl  by  the  7  &  8  G<xk  4,  c.  xliL     Br«Krh.— That 

the  defendants  wntngftilly  and  onlawftilly  diTerted   large 

qnaniixSos  of  ibe    rivers   We&som   and  Warenev    and  of 

Onhon    Drkc  and  Oulron   Bix>ad  from   and  oat  of  the 

««><**  «Ki  abstracn^d  hnise  quantities  of  the  sud  watefs» 

the  fmw^  iKn  hcii^  fcr  any  of  the  pumuwA  nentioned  is 
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and  authorized  by  7  &  8  Geo.  4,  c.  xiii.^  and  hindered  the        1858. 
waters  of  the  rivers  &c.  from  flowing  into  the  haven  of      ^J*^""" 
Great  Yarmouth,  and  thereby  the  depth  of  the  water  in      ^^   »• 

<f  ^  Norfolk 

the   haven  and  the  rivers  Is  diminished,  so  that  vessels   Railway  Co. 

AND 

cannot  navigate  the  same,  the   harl>our  is  rendered   less      Eastbbn 
commodious,  and  the  C^ommissioners  are  made  subject  to   UailwatCo. 
greater  expense  than  they  otherwise  would  have  been  in 
cleansing  and  deepening  the  rivers  and  maintaining  the 
haven,  &c 

The  second  count  alleged  that  the  Great  Yarmouth 
Haven  Bridge  and  Navigation  Act,  1835,  {5  &  6  Wm.  4, 
c  xliz.)  was  still  in  force ;  that  the  Commissioners  were 
liable  to  support,  repair  and  maintain  the  haven  of  Great 
Yarmouth,  and  entitled  to  the  duties  in  the  first  count 
mentioned :  that  the  haven  was  formed,  and  as  in  the  first 
count  mentioned,  the  rivers  Wensum,  Waveney,  and  Bure, 
were  public  navigable  rivers :  that  the  waters  of  the  rivers 
of  Oulton  Broad  and  Oulton  Dyke  had  always  run  and 
flowed,  and  at  the  times  of  the  commission  of  the  grievances 
of  right  ought  to  have  run  and  flowed,  and  still  of  right  ought 
to  run  and  flow  into  the  haven  and  through  the  same  into  the 
sea.  Breach. — That  the  defendants  wrongfully  and  unlaw  • 
folly  diverted  and  turned  large  quantities  of  the  waters  of 
the  rivers  Wensum  and  Waveney  and  of  Oulton  Dyke  and 
Oulton  Broad,  from  and  out  of  the  same,  and  abstracted 
and  took  away  large  quantities  of  the  said  waters,  and 
prevented  the  waters  of  the  rivers,  Oulton  Broad  and 
Oulton  Dyke  from  flowing  through  the  haven  of  Great 
Yarmouth  as  they  ought  to  have  done,  whereby  the  depth 
of  the  waters  in  the  haven  and  in  the  rivers  is  diminished, 
and  the  Commissioners'  are  put  to  greater  expense  than 
they  otherwise  would  have  been  in  supporting,  repairing 
and  maintaining  the  haven. 

Third  count. — That  by  "  The  Great  Yarmouth  Haven, 
Bridge  and  Navigation  Act,  1835,*^  it  was  enacted,  as  in 
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Act,  the  said  navigation  works  nnd  harbour,  and  the  lock        1858. 
and  sluice  have  been  worked,  regulated  and  managed  by       ^"^     ' 
the  Eastern  Counties  Railway  Company :    that  by  reason  <'• 

•^  *  Norfolk 

of  the  premises  it  became  the  duty  of  the  defendants  to    Railway  Co. 

AND 

keep  in  repair  the  lock  and  sluice  with  proper  stop-gates      Eastern 
to  prevent  the  waters  of  the  rivers  Broad  and  Dyke  from    Railway  Co. 
flowing  into  Lake  Lothing.     Breach. — That  the  defendants, 
knowing  the  premises,  did  not  maintain  or  keep  in  repair 
the  said  lock  or  sluice  with  proper  stop-gates  but  permitted 
the  same  to  be  in  great  decay,  and  by  reason  thereof  large 
quantities  of  the  fresh  waters  of  the  Broad,  Dyke,  and  rivers 
Wensum  and  Waveney  flowed  into  Lake  Lothing,  to  the 
injury   of  the   Haven   of   Great   Yarmouth,  and   of  the 
navigation  of  the  rivers  Yare  and  Waveney,  and  of  the 
Commissioner^  of  the  haven,  &c 
Plea:  Mot  guilty  (a). 

Particulars  delivered,  pursuant  to  a  Judge's  order,  stated 
that  the  action  was  brought  to  recover  damages  for  the 
diversion  and  abstraction  by  the  defendants  of  the  waters 
of  the  rivers  Wensum  and  Waveney  and  Oulton  Dyke  and 
Oolton  Broad  at  various  times,  between  the  6th  day  of 
February,  1854,  and  the  commencement  of  the  action. 

The  cause  came  on  to  be  tried  before  Coleridge^  J.,  at 
the  last  Summer  Assizes  for  Sufiblk,  when  a  verdict  was 
entered  for  the  plaintifi^,  subject  to  a  special  case  to  be 
settled  by  an  arbitrator.  The  third  count  was  then  added, 
and  leave  given  to  amend  the  particulars  in  respect  of  it. 

The  special  case  described  the  situation  of  the  haven 
and  rivers  as  in  the  declaration,  and  stated  that  the 
ancient  and  natural  course  of  the  rivers  and  their  tributary 
waters,  Oulton  Broad,  Oulton  Dyke,  and  Lake  Lothing 
had  always  been  through  the  haven,  that  the  rivers  were 
navigable  rivers ;  and  that  a  suSicient  depth  of  water  for 

(a)  There  were  other  pleas  (to      a  now  assignment)  which  arc  not 
one  of  which  the  platntiflf  pleaded      necessary  to  be  set  out. 
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The  waters  of  the  Lake  flowed  into  Oulton   Broad  and        1858. 
thence  through  Oulton  Dyke  into  the  river  Waveney,  and       ^^T^^^ 
thereby  tended  to  scour  and  deepen  the  Waveney,  Burgh  ^' 

Flats  and  Braydon,  and  the  harbour  of  Great  Yarmouth,    Railway  Co. 
and  to  increase  the  amount  of  back  water  running  out  over      Eastern 
the  bar  of  the  haven.  Railway  Co. 

The  case  then  set  out  the  2nd,  3rd  and  6th  sections  of  the 
7  &  8  Geo.  4,  c.  xlii.  (o).  Shortly  after  the  passing  of  this 
Act,  the  entrance  cut  between  Lake  Lothing  and  the  sea, 
and  the  port  called  Lowestoft  Harbour  were  made,  and 
a  lock  was  constructed  at  a  point  where  Oulton  Broad  and 
Lake  Lothing  communicated  with  each  other.  The  said 
lock,  called  Mutford  Lock,  had  at  each  end  thereof  two  pairs 


(a)  By  7  &  8Geo.4,c.zlii.8.2, 
it  is  provided  (inter  alia)  that 
it  should  be  lawful  for  the  Com- 
pany of  Proprietors  of  the  Nor- 
wich and  Lowestoft  Navigation, 
"  to  erect,  make  and  maintain,  at 
or  near  the  point  or  place  where 
the  said  (Oulton)  Broad  and 
Lake  (Lothing)  communicate 
with  each  other,  &c. ;  a  lock  or 
sluice  with  proper  and  sufficient 
stop  gates,  to  prevent  the  fresh 
waters  of  the  said  broad,  dyke 
and  rivers  from  flowing  into  the 
said  lake,  and  also  to  prevent  the 
tidal  waters  of  the  sea  from  flow- 
ing into  the  said  broad,  dyke  and 
rivers,  or  into  any  of  the  lands 
adjoining  thereto  respectively, 
&c ;  and  also  to  make  and  main- 
tain an  entrance  cut  from  the 
said  lake  called  Lake  Lothing, 
unto  and  through  the  sea  shore 
into  the  sea,  at  or  near  the  said 
parish  of  Lowestoft,  in  the  county 
of  Suffolk,  &c;* 


Sect.  3.  **  Provided  always,  and 
be  it  enacted,  That  nothing  in 
this  Act  contained  shall  authorize 
or  enable,  or  be  deemed  or  taken 
to  authorize  or  enable  the  said 
Company  of  Proprietors,  &c.,  to 
divert  or  abstract  any  of  the 
waters  of  the  said  rivers  Wensum, 
otherwise  Tare  and  Waveney, 
or  either  of  them,  or  any  of  the 
waters,  streams  or  springs  con- 
nected with  such  rivers  or  either 
of  them  (save  and  except  the 
waters  of  Lake  Lothing),  for  any 
purposes  or  purpose  whatsoever, 
other  than  and  except  for  the 
purpose  of  supplying  the  said 
intended  cuts  with  water,  and 
for  the  purpose  of  locking  ships 
or  vessels  from  or  into  the  said 
lake,  called  Lake  Lothing,  and 
for  such  other  locking  of  ships 
or  vessels  as  may  at  any  time  be 
required  in  any  other  part  or 
parts  of  the  said  intended  naviga- 
tion." 
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c.  cxxx«y  the  Norfolk  Railway  (Lowestoft  Harbour  Improve-        1868. 
tnent)  Act  1854  (a).  ^T^^''^ 

A  R  SB!FOll 

On  the  6tb  of  Februaryy  1854^  an  agreement  was  made  «. 

T^  .  rr.  Norfolk 

between  The  Eastern  Coantics  Railway  Company,  The    Railway  Co. 

AJffD 

E^em  Union  Railway  Company,  and  The  Norfolk  Rail-  Eastern 
way  Company,  by  which  the  Eastern  Counties  Railway  railway  Go. 
Company  became  entitled  to  the  exclusive  possession,  use, 
enjoyment  and  receipt  of  all  the  property,  rights,  rates, 
tolls,  &c,  of  the  Lowestoft  Harbour  Navigation,  as  from 
the  1st  of  January  1854;  and  were  to  maintain,  renew 
and  keep  up  the  Lowestoft  Harbour  and  Navigation,  and 
to  indemnify  the  Norfolk  Railway  against  all  damages  by 
reason  of  any  default  on  the  part  of  the  Eastern  Counties 
Railway  in  not  repairing  or  keeping  up  the  Jjowestoft 
Harbour  and  Navigation* 

By  the  17  &  18  Vict  c  ccxx.,  the  said  agreement  was 
confirmed  (b). 


(a)  Sect.  11  redting  the  7  &  8 
Gco.4,d.xlii.s.8,enftctf :  ''That 
nothing  in  this  Act  contained 
shall  authorize  or  enable,  or  be 
deemed  or  taken  to  authorise  or 
enable  the  Norfolk  Railway  Com- 
pany,  &c.,  to  divert  or  abstract 
any  of  the  waters  of  the  said 
rivers  Wensum,  otha^frise  Tare, 
and  Waveney,  or  either  of  them, 
or  any  of  the  waters,  streams, 
or  springs  connected  with  such 
riTers,  or  either  of  them,  other 
than  and  except  so  far  and  to 
tuch  extent  as  the  Company  of 
tmptieion  of  the  Norwich  and 
Lowestoft  NaTigation,  were  by 
the  aot  of  parliament  by  which 
tach  Company  were  incorporated, 
anthorized  and  enabled  to  divert 
or  abstract  the  same,  nor  autho- 
rize or  enable  the  Norfolk  Rail- 


way Company  in  anywise  to 
abrogate  or  destroy,  or  in  any 
degree  infringe  the  said  recited 
provision. 

(b)  The  agreement  between 
the  Elastem  Counties,  the  Eastern 
Union  and  the  Norfolk  Railway 
Companies,  reciting,  amongst 
other  things,  that  the  Lowestoft 
Harbour  and  Navigation  had 
become  and  was  vested  in  the 
Norfblk  Railway  Company,  pro- 
vided as  follows:— Sect.  5,  ''the 
Eastern  Counties  Railway  Com- 
pany shall  be  entitled,  and  shall 
have  as  between  themselves  and 
the  other  two  Companies  parties 
thereto  (not  subject  to  such 
division  and  apportionment  of 
gross  receipts  as  is  hereinafter 
mentioned),  the  exclusive  pos- 
session,    use,    enjoyment     and 
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In  consequence  of  the  state  in  which  they  were,  large        1858. 
quantities  of  water  constantly  passed  through  them  into      iT""^^ 

'  ^  r  D  Preston 

Lake  Lothing  at  all  such  times  as  the  crates  in  the  entrance      _   •• 

^  °  Norfolk 

out  between  Lake  Lothing   and   the  sea  were  left  open.    Railway  Co. 
The  quantities  of  water  which  passed  through  the  lock  and       Eastern 

COUNTI E8 

gates  substantially  diminished  the  scouring  power  of  the    Railway  Co. 
Waveney  in  its  course  to  the  Haven  of  Yarmouth  and  the 
sea  there.     The  defendants  were  aware  of  the  state  of  the 
lock  and  gates,  and  that  in  consequence  of  the  state  in 
which  they  were  the  waters  did  pass  through  them. 

There  has  been  from  time  to  time  a  deposit  of  silt  in  that 
part  of  Bui^h  Flats  which  lies  above  the  part  where  the 
rivers  Waveney  and  Bure  unite.  This  deposit  of  silt  is 
injurious  to  the  navigation,  and  the  Yarmouth  Haven 
Commissioners  have  been  put  to  considerable  expense  in 
dredging  the  silt. 

The  question  for  the  opinion  of  the  Court  is,  whether 
the  plaintiff  is  entitled  to  succeed  in  this  action  against 
both  or  either,  and  which  of  the  defendants ;  and  on  all  or 
any,  and  which  of  the  issues  joined.  In  case  the  plaintiff 
is  entitled  to  succeed  the  damages  are  to  be  40s. ;  and  the 
Court  is  to  direct  how  the  verdict  is  to  be  entered,  &c. 

Conch  (with  whom  was  O^Malley)y  for  the  plaintiff  (a). — 
The  7  &  8  Geo.  4,  c.  xlii.  s.  3,  shews  that  the  defendants 
are  not  at  liberty  to  "divert  or  abstract  any  of  the  waters" 
of  the  rivers  Wensum  and  Waveney,  or  any  of  the  waters 
connected  with  such  rivers  except  for  the  purposes  therein 
mentioned.  The  words  are  to  be  taken  most  strongly 
against  the  Company,  and  must  be  construed  as  meaning 
something  more  than  an  active  diversion  or  abstraction  of 
the  water.     The  Company  would  clearly  be  liable  if  they 

(a)  In  Michaelmas  Term,  Nov.  BramweU,  B.,  Watson^  B.,  and 
9  &  16.    Before  Pollock,  C.  B.,      ChanneO,  B. 
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in  Rich  v.  Basterjteld  («).     The  agreement  is  in  the  nature        1858. 

of  a  partnership.     The  Norfolk  Railway  Company  cease  to      ^T^*^^ 

be  carriers ;  but  the  business  is  under  the  superintendence      ^^  t». 

*  Norfolk 

of  a  joint  committee,  and  the  profits  are  to  be  shared  be-   Bailwat  Ck>. 

tween  the  two  Companies.    There  is  no  clause  in  the  17  &  18       £a8tebh 

Vict.  c.  ccxx.  exonerating  the  Norfolk  Railway  Company;    BailwatCo. 

though,  by  the  former  Act  (9  &  10  Vict.  c.  cxxxii.  s.  8),  by 

which  the  works  were  transferred  to  the  Norfolk  Railway, 

the  Lowestoft  Railway  Company  were  expressly  exoae* 

rated.      [PoUvcky  C.  B. — We  cannot   construe   one   local 

Act  by  comparing  it  with  a  provision  in  another  Act  of 

the    same   character.]     The   Act   does    not    transfer    the 

ownership.     The  position  of  the  parties  is  analogous  to 

that  of  master  and  serrant. 

ByleSy  Serjt.,  (with  whom  was  Tozer)^  for  the  Eastern 
Counties   Railway   Company. — There   is   no  eridence  of 
a  misieazance.     The   arbitrator  has  not  found  that  any 
damage  has  been  caused.     The  cases  do  not  shew  that  the 
defendants  are  responsible  except  for  actaal  misieazance. 
In   The  Rochdale   Canal   Company  v.  King  {b)  there  was 
a    diversion     by    pipes ;     in    Dickinson    v.    The    Grand 
Junction  Canal  Company  (c)   by   pumping ;    in   The  Gla^ 
marganshire  Canal    Company  v.   Blakemore  (d)  the  Com- 
pany   had  enlai*ged  their  canaL      If  there   is  a   breach 
of  a  public  duty,  no  action  lies  unless  the  complainant 
has  sustained  a  particular  damage :   Wilkes  v.  TTie  Hunger- 
ford  Market  Company  {e\  Co.  Lit.  56,  a.     No  right  could 
be  gained  against  the  plaintiifs  by  allowing  the  water  to 
escape  through   the  lock,  because  they  are  only  trustees 
for  the  public.     [Bramwelly  B. — It  appears  that  the  nature 

(a)  4  C.  B.  783.  (d)  1  CI.  &  F.  262. 

lb)  14  Q.  B.  122.  (e)  2  Bing.  N.  C.  281. 

(c)  7  Exch.  282. 
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public  right.     It  is  a  species  of  private  right,  and  a  par-        1858. 

ticular  injury   is  sustained  by  the   Commissioners. — He       ^■*^"'' — ' 

Preston 

referred  also  to  The  Rochdale  Canal  Company  v.  Walms-  v. 

.  Norfolk 

l^  {ay  Railway  Co. 

Cur.  adv.  vtdt         ^  ^^^ 

Eastxbn 

COVNTIKS 

The  judgment  of  the  Court  was  now  delivered  by  Railway  Co. 

P0LLOCK9  C.  B. — No  question  is  raised  here  either  in  the 
special  case  or  in  the  argument  as  to  whether  the  action  is 
maintainable,  even  if  the  facts  are  as  stated  by  the  plaintiff. 
We  are  only  to  decide  how  the  issues  are  to  be  found.  We 
may  at  once  say  that,  as  the  others  must  be  found  for  the 
plaintiff,  the  only  question  is  on  the  plea  of  '^  not  guilty.** 

The  first  two  counts  of  the  declaration  charge  the 
defendants  with  diverting  and  abstracting  water;  the  third 
with  omitting  to  repair  certain  locks  whereby  water  escaped. 
Now  it  is  clear  that,  on  the  plea  of  "  not  guilty,"  as  to  the 
first  and  second  counts,  the  Norfolk  Railway  Company 
most  have  a  verdict,  as  the  particulars  limit  the  plaintiff's 
claim  to  a  period  beginning  February  6th,  1854,  since 
which  time  it  is  found  by  the  case  that  the  Norfolk 
Railway  Company  has  not  been  in  possession  of  any  of 
the  works.  They  cannot  therefore  have  done  any  of  the 
acts  complained  of  by  the  first  and  second  counts.  Cer- 
tainly, since  the  17  &  18  Vict  c.  ccxx.,  the  Norfolk  Railway 
Company  has  done  nothing  of  that,  the  doing  of  which 
the  plaintiff  complains  of.  They  are,  at  least,  therefore, 
not  joint  wrong  doers  with  the  other  defendants  for  the 
entire  period. 

With  respect  to  the  other  defendants  they  have  done 
ike  acts  complained  of  since  that  date:  that  is  to  say, 
they  have  been  in  possession  of  the  works,  and,  through 
and  by  means  of  the  cut  into   the  sea,  Lake   Lothing 

(a)  14  Q.  B.  136,  note. 

VOL.  n. — ^N.  8.  D  D   D  EXCH. 
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to  ut,  we  have  no  difficolty  in  finding  there  was  a  particular       1858. 
damage.     It  is  stated   that  "the  scoaring  power  of  the      pTT^^ 
Waveney  was  substantially  diminished,  in  its  course  to  the      _   <^* 

,  "  Norfolk 

baven  and  the  sea,  by  the  abstraction  of  the  water,"  for   Railway  Co. 

AND 

which  the  defendants  are  liable.     It  is  also  found  'Uhat      Eastern 

the  rushing  out  of  the  ebb  tide   and   inland  waters  has   Railway  Co. 

been  and  is  of  use  in   keeping  down  the  height  of  the 

bar,'*  and  it  is  found  (as  indeed  is  obvious)  "  that  the  water 

of  Oulton  Broad  and  Dyke  increased  the  amount  of  back 

water  running  out  over  the  bar."    The  plea  of  "not  guilty," 

therefore,  on  the  question  raised  before  us,  must  be  decided 

against  the  Eastern  Counties  Railway  Company  as  to  the 

third  count     Our  judgment,  therefore,  is  a  verdict  against 

the  Eastern  Counties  Railway  Company  for  40^.  on  all  the 

iatuea;  For  the  Norfolk  Railway  Company  on  Not  guilty, 

and  against  them  on  the  other  issues. 

Judgment  for  the  plaintiff  against  the  Eastern  Counties 

Railway  Company ;  for  the  defendants,  the  Norfolk 

Railway  Company. 


Clarke  v.  Smith.  /«t.30. 

HaNNEN  had  obtained  a  rule  calling  on  the  plaintiff  The  Court  hai 

^  no  power  to 

to  shew  cause  why  an  order  of  TVightman^  J.,  for  amending  alter  the 
the  writ  of  summons  herein  should  not  be  rescinded,  and  of  summons. 

J  ,       Where  such  ao 

why  the  teste  of  the  writ  should  not  be  restored  to  its  alteration  U 

original  date,  and  why  in  the  meantime  proceedings  should  judge  in  order 

not  be  stayed.  ^%P-rof" 

It  appeared  that  instructions  to  issue  the  writ  had  been  LUnf^^J"^  °^ 

sent  to  the  plaintiff's  attorney  in  London,  on  Saturday,  the  the  defendant 

*  •'  ^  does  not  wai?e 

11th  of  July,  1857.  The  attorney  being  absent,  and  his  clerk  the  objection 

by  appearing 

not  adverting  to  the  fact  that  the  action  would  be  barred  by  to  the  writ 

^  aAer  notice. 

D  D  D   2 
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Clarkk 

V. 

Smith. 


BXCHBaUKR  REPORT& 

the  Statute  of  Limitations  od  the  13th  (the  last  item  in  t 
plaintiff's  particulare  of  demand  being  dated  Joly  I2i 
1851)9  the  writ  was  not  issned  till  Monday  the  13th.  Up 
an  affidavit  of  these  facts,  Wi^himan^  J.,  made  an  order  tl 
the  plaintiff  should  be  at  liberty  to  amend  the  praecipe  a 
writ  of  summons,  by  altering  the  date  from  the  13th 
the  1 1th  of  July.  After  the  present  rule  was  granted,  i 
defendant  appeared  to  the  action. 


Petersdarff  now  shewed  cause. — The  defendant, 
appearing,  has  waived  the  irregularity.  \^Martin,  B. — T 
is  not  an  irregularity.  It  is  an  act  making  a  person  lia 
for  a  debt  from  which  the  law  has  discharged  him. 
would  deprive  the  defendant  of  the  power  to  plead  i 
Statute  of  Limitations,  because  the  date  of  the  writ  must 
taken  to  be  the  commencement  of  the  action.]  In  ordei 
save  the  Statute  of  Limitations  the  Courts  have  allof 
various  amendments  to  be  made  in  writs  of  summons  (a) 
{Hannen  referred  to  Campbell  v.  Smart  (6). ) 

Pollock,  C.  B. — The  words  of  the  5th  section  of  1 
Common  Law  Procedure  Act,  1852,  are  express: — "  Ev 
writ  of  summons  shall  bear  date  on  the  day  on  which 
same  shall  be  issued."^    The  learned  Judge  had  clearly 
power  to  make  the  order. 


Martin,  B.,  and  Channell,  B.,  concurred. 

Rule  absolute. 

(a)  See  Archbold's  Practice,  9tli  ed^  186. 
(6)  5  C.  B.  196. 
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HoLLis  V.  Marshall.  Jam  27, 

J.  HE  declaration  commenced  by  stating  that  the  plaintiff,  A  declaration, 
**  who  sues  in   this  action   as  well  for  the   Cheltenham  action,  stated 
Improvement  Commissioners  in  whose  district  or  borough  plaintiff  and 
of   Cheltenham   the  offence    hereinafter  mentioned  was  candida^'for 
committed  by  the  defendant,  as  for  himself  in  this  behalf,"  J^®  °®^.  ®^ 

J  ^  '     Commissioner 

by  &c.,  his  attorney,  sues  &c. :  For  that  after  the  passing  ^^^  ^« 
and  coming  into  operation  of  the  Cheltenham  Improvement  Improvement 
Act,  1852,  whereby  it  was  (among  other  things)  enacted  that  the  plain- 
that  the  said  Act  should  apply  and  be  in  force  within  and  been  elected. 
throughout  the  entire  area  comprised  within  the  boundaries  majority  of 
of  the  borough  and  parish  of  Cheltenham;  and  that  the  fev^r'of  the 
number  of  persons  for  executing  the  said  Act  should  be  ^^^^'f"***'**; 

*  o  ^ho  was  there- 

thirty  ;  and  that  they  should  be  called  "  The  Cheltenham  "P?»  «'«? ^ 

**  "^  and  acted  as 

Improvement  Commissioners,"  and  should  be  chosen  for  «^ch  Commis- 
sioner without 
the  term  of  three  years,  and  that  one-third  of  their  number  bein^  duly 

should  retire  annually,  and  that  every  such  Commissioner  whereby  the 

going  out  of  office,  or  otherwise,  might  (he  being  duly  ^^evedhu 

a  ratepayer, 
voter,  and  resident  within  the  borough,  and  also  as  such  candidate.  The  Cheltenham  Improve- 
ment Act,  1852,  incorporates  section  15  of  the  Commissioners  Clauses  Act,  1847,  which  enacts 
tliat  every  person  who  shall  act  as  a  Commissioner  without  being  duly  qualified  shall  "  be  liable 
to  a  penalty  of  50/.,  and  such  penalty  may  be  recovered  by  any  person."  The  Cheltenham 
Improvement  Act,  1852,  also  incorporates  section  133  of  the  Public  Health  Act,  1848,  which 
enacts  that  no  proceedings  for  the  recovery  of  any  penalty  under  that  Act  shall  be  taken  **  by 
anv  person  other  than  by  a  party  grieved,  or  the  Local  Board  of  Health  in  whose  dutrict  the 
oronoe  is  committed,  without  the  consent  of  the  Attorney  General ;  and  if  the  application 
of  the  penalty  be  not  otherwise  provided  for,  one-half  thereof  shall  go  to  the  informer  and  the 
remainaer  to  the  Local  Board  of  Health.**  The  cause  was  tried  and  a  verdict  found  for  the 
plaintiff. 

ffeld:  First,  that  the  plaintiff  was  not  a  **  party  grieved  *'  by  the  defendant  acting  as  such 
Commissioner. 

Secondly,  that  the  declaration  was  not  authorised  by  section  15  of  the  Commissioners  Clauses 
Act,  1847,  and,  under  section  133  of  the  Public  Health  Act,  it  was  bad  in  arrest  of  judgment, 
inasmuch  as  (the  plaintiff  not  being  a  party  grieved)  it  ought  to  have  alleged  the  consent  of  the 
Attomev  General. 

Thirdly,  that  although  the  want  of  the  consent  of  the  Attorney  General  was  an  objection 
which  might  be  taken  by  plea  or  demurrer,  it  was  also  a  ground  for  staying  the  proceedings 
•Iter  trial. 
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ineligible  to  such  office  and  unqualified  for  becoming,  or        1858. 
being,  or  acting  as  such  Commissioner  as  aforesaid,  in  this,       ^jj'^'^^ 
to  wit,  that  be  the  defendant  was  not  during  that  time  or  »• 

any  part  thereof  seised  or  possessed  in  his  own  right  or  in 
the  right  of  his  wife  of  real  or  personal  estate  or  both  to  the 
ndoe  or  amount  of  lOOOH,  &c.  (negativing  the  qualifications 
required  by  the  14th  and  15th  sections  of  the  Cheltenham 
ImproTement  Act,  1852),  and  was  at  the  time  of  his  said 
election  and  acceptance  of  the  said  office,  and  whilst  he 
was  acting  as  such  Commissioner  as  aforesaid,  entirely 
wkhout  any  proper  or  sufficient  qualification  in  that  behalf, 
either  by  being  seised  or  possessed  of  real  or  personal 
estate  as  in  the  said  Act  specified  in  that  behalf,  or  by  being 
rated  88  by  the  said  Act  specified  in  that  behalf,  or  other- 
wise ;  and  then  acted  as  Commissioner  without  being  duly 
qualified,  contrary  to  the  form  of  the  said  statute :  Whereby 
and  by  reason  of  the  premises,  and  the  committing  of  the 
•aid  ofibnce  by  the  defendant  against  the  said  statute,  the 
plaintiff  hath  been  injured  and  aggrieved  as  such  ratepayer, 
voter,  and  resident  as  aforesaid;  and  also  injured  and 
aggrieved  as  such  candidate  as  aforesaid,  and  hindered  and 
prevented  6rotn  being  re-elected  at  the  said  election,  and 
fiom  being  such  Commissioner  as  aforesaid. — Averments : 
chat  every  thing  has  happened  and  been  done  to  entitle  the 
plaintiff  to  issue  a  writ  in  this  action  as  aforesaid,  and  to 
tfeeover  firom  the  defendant  the  penalty  of  fitly  pounds  for 
die  said  oflfence  so  committed  by  the  defendant  as  aforesaid, 
and  to  lender  the  defendant  liable  thereto.  Wherefore  the 
plaintiff,  suing  as  aforesaid,  claims  as  well  the  said  sum  of 
Uty  pounds  on  behalf  of  himself  and  the  said  Cheltenham 
ImprovemeDt  Commissioners  as  full  costs  of  suit  according 
to  the  said  statute. 

Plea. — That  the  defendant  is  not   indebted  modo  et 
formi. — Issue  thereon. 


758  SZCIUQUKE  REFOBT& 

1858.  At  the  trial,  befofe  IFiZfef  J.,  at  the  GknceslcnUr 
^'^'^'^^  Spring  Aaazes,  1857,  it  afq^ieared  that,  in  the  jcar  IM 
the  plaintiff  and  defendant,  with  two  other  penoiis»  wei 
candidates  for  the  oflke  of  CommiflBooer  under  ''111 
Cheltenham  Improrement  Act,  1852,"  (15  &  16  Vicf.  c  L, 
when  the  defendant  was  elected  and  acted  as  a  Coauni 
sioner,  without  being  qualified  as  required  bj  the  l-4th  an 
15th  sections  of  that  Act.  lliis  action  was  faroag^t  I 
reoorer  from  the  defendant  a  penalty  of  SOL  hj  reason  < 
his  haring  so  acted  without  qnalificatioo.  The  ChdteDlui 
Improrement  Act,  1852  (sect.  15)^  incorporates  the  15i 
section  of  ^  The  CoomiisBooers  Choses  Act,  1847 
(10  &  II  VicL  c  16)»  which  enacu  that  *'cfcij  pem 
who  shall  act  as  a  oomnussioQer,  being  incapadtaied  < 
not  dnlj  qualified  to  act,  ftc,  or  after  having  beooa 
disqualified,  shall  for  eveij  such  offmce  be  liable  to 
penaltT  of  5(ML,  and  such  penalt j  maj  be  reciwcied  1 
anj  person,  with  full  costs  of  suit,  in  anj  of  the  Snpen 
Courts^'*  &e.  The  Cheltenham  Improrement  Ad,  18« 
(sect.  127),  ako  incorporates  the  129th  and  132nd  aeccki 
of  "The  Public  Health  Act,  1&48^'(11&  12  Vict,  c  63 
The  I29th  section  provides^  "that  in  all  cases  in  whii 
the  amount  of  anj  damage^  costs  or  expenoes  is  br  tl 
Act  directed  to  be  ascertaiDed  or  lecmeied  in  a 
manner,  the  same  mar  be  ascertained  hr  and 
be&re  two  Josdces^  &c  The  133rd  icctsoo  enacts  "Th 
DO  proceeduigs  for  the  lecoficii  of  anj  penakj  incuai 
under  the  prorisioos  of  this  Act  shsD  be  hai  or  taken  1 
anj  person  other  than  bj  a  partj  giieieJy  or  the  Loc 
Board  of  Health  in  wiioae  datract  the  otfence  is  ^~"^'~ 
&^  wicboQt  the  cixssefKC  in  mating  of  her  Mjjest] 
Anorrrej  Geoenl  £nt  had  and  obtaoied,  &cl  ;  and  if  il 
«Pp!»ooc  ci*  the  pnalij  be  dgc  ocherwve  protided  t 
K^ r  ^.r-  jBo  fcj  lie  inSuOMx  and  tLe 


Mabshall. 
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to  the  Local  Board  of  Health  of  the  district  in  which  the        1858. 
offence  was  committed."  v.-^^r^-' 

HOLUS 

It  was  objected  on  behalf  of  the  defendant  that  the  ^^  9, 
action  was  not  maintainable,  inasmuch  as  the  plaintiff  was 
not  a  ''party  grieved**  by  the  defendant  acting  as  a  commis- 
sioner, and  the  consent  of  the  Attorney  General  had  not 
been  obtained  as  required  by  the  133rd  section  of  The 
Public  Health  Act,  1848  (a).  The  learned  Judge  directed 
a  verdi'^t  for  the  plaintiff,  reserving  leave  to  the  defendant 
to  moy3  to  enter  a  verdict  for  him. 

•7.  t*.  PaweUj  in  Easter  Term  1857,  obtained  a  rule  nisi 
acovrdingly,  or  to  arrest  the  judgment 

Against  this  rule  cause  was  shewn  in  the  following 
Term  (June  4)  by  the  Solicitor  General  and  PretUicey  and 
Powell  was  heard  in  support  of  the  rule.  During  the 
aignment  the  Court  intimated  a  doubt  whether  the  objec- 
tion as  to  the  want  of  the  consent  of  the  Attorney  General 
could  be  raised  on  this  rule,  and  whether  the  proper  course 
was  not  to  move  to  stay  the  proceedings.  J.  J.  Powell 
(Jane  12)  obtained  a  rule  nisi  accordingly,  upon  affidavits 
that  the  consent  of  the  Attorney  General  had. not  been 
obtained;  and  in  Michaelmas  Term  (Nov.  13)  cause  was 
shewn  against  this  rule. 

Arguments  for  the  plaintiff. — First,  the  consent  of  the 

Attorney  General  was  not  necessary.     The  provbions  in 

The  Cheltenham  Improvement  Act,  1852,  with  respect  to 

the   qualification   and  dbqualification   of   Commissioners 

(88.  14,  15),  incorporate  the  15th  section  of  the  Commis- 

Bioners  Clauses  Act,  1847,  which  imposes  a  penalty  of  50/. 

upon  every  person  who  shall  act  as  a  Commissioner  without 

(a)  It  was  also  objected  that  ham    Improvement  Act,    1852), 

notice  of    action  was  necessary  and  arule  nisi  was  granted  on  this 

nnderthe  138th  and  139th  sections  point  also,  but  it  was  abandoned 

of  The  Public  Health  Act,  1848,  on  the  argument. 
(incorporated  with  The  Chelten- 
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thoald  have  been  made  within  the  first  four  days  of  the 
term  after  die  trial  took  place.  [Brarnioea,  B. — The 
deftndant  is  too  late  if  bj  delay  he  can  waive  this  objec- 
tion.] The  defence  b  analogous  to  the  want  of  notice  of 
action  and  should  therefore  have  been  pleaded.  The 
Court  will  not  give  a  defendant  the  advantage  of  the 
Statute  of  Limitations  unless  he  plead  it ;  2  Saund.  63. 
The  12  &  13  Vict.  c.  106,  s.  153,  enacts,  that  the  assignees 
of  a  bankrupt,  with  the  leave  of  the  Court  of  Bankruptcy 
but  not  aihermse,  may  commence  or  defend  any  action 
which  the  bankrupt  might  have  commenced  or  defended. 
In  X«e  V.  Sangiter  (a),  which  was  an  action  commenced 
by  the  plaintiffs,  assignees  of  a  bankrupt,  without  such 
leave,  the  Court  of  Common  Pleas  refused  to  stay  the  pro- 
ceedings, and  WilKam$i  J.,  in  delivering  the  judgment  of 
the  Court,  says  **  It  was  contended  that  the  right  of  the 
assignees  to  sue,  being  a  thing  created  by  the  Act  alone, 
must  be  taken  with  the  qualification  annexed  to  it  by  the 
Act,  viz.,  that  they  shall  not  have  the  right  to  sue  unless 
they  shall  have  obtained  the  leave  of  the  Court  of  Bank- 
roptcy.  But  this  aigument  would  prove  too  much,  for  it 
would  shew  that  the  fact  of  no  such  leave  having  been 
obtained,  would  fhrnish  a  good  plea  to  the  action,  and 
consequently  that  the  present  rule  was  misconceived." 
[Bramwettf  B. — If  consent  were  given  after  plea,  would 
that  not  be  sufficient?]  It  may  be  doubtful  whether  a 
subeeqnent  ratification  would  be  sufficient,  as  the  rights  of 
tlurd  parties  would  be  afiected. 

Arguments  for  the  defendant — First,  the  consent  of  the 
Attorney  General  is  a  condition  precedent  to  the  right  to 
sue.  The  penalty  is  sought  to  be  recovered  under  the 
133rd  section  of  the  Public  Health  Act,  1848.  The 
plaintiff  does  not  declare  in  debt  for  the  penalty  of  50/. 

(a)  2  C.B.N.  S.  1. 
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grounds :  first,  that  the  plaintiff  was  not  a  party  aggrieved 
within  the  above  Act ;  and  secondly,  that  the  plaintiff  ought 
to  prove  that  he  had  the  consent  of  the  Attorney  General,  v. 

.  .  ,  .  .  .  Marshall. 

m   writing,  to  bring  the  action.     The  rule   was  in   the 

alternative  to  arrest  the  judgment. 

This  rule  was  argued  in  last  Trinity  term,  by  the 
Solicitor  General  and  Mr.  Prentice^  on  the  part  of  the 
plaintiff,  and  Mr.  Powell  for  the  defendant  During  that 
discussion  a  question  arose  how  far  the  obligation  as  to  the 
want  of  the  consent  of  the  Attorney  General  could  be 
raised  on  this  rule,  and  whether  the  proper  course  was  not 
to  move  to  stay  proceedings.  Accordingly  Mr.  Powell^  on 
the  12th  day  of  June,  in  last  Trinity  term,  moved  to  stay 
proceedings,  on  affidavits  stating  that  the  consent  of  the 
Attorney  General  had  not  been  obtained,  against  which 
cause  was  shewn  in  this  term  on  three  grounds. — First, 
that  the  consent  of  the  Attorney  General  was  not  necessary 
by  the  provisions  of  the  local  Act. — Secondly,  that  plaintiff 
was  a  party  grieved. — Thirdly,  that  the  motion  was  too 
late  after  trial. 

The  questions  on  both  rules  turn  on  the  provisions  of. 
The  Cheltenham  Improvement  Act     The  facts  were,  that 
the  defendant  was  one  of  four  candidates,  for  the  office  of 
Commissioner  under  that  Act;  and  that  he  was  elected, 
and  acted  as  such,  without  a  qualification. 

The  local  Act  incorporates  the  15th  section  of  '*  The 
Commissioners  Clauses  Act,  1857"  (10&  1 1  Vict  c  16), by 
which  section  it  is  enacted,  that  every  person  who  acts  as 
a  Commissioner  without  a  qualification  ^' shall  for  every 
such  offence  be  liable  to  a  penalty  of  501 ;  and  such 
penalty  may  be  recovered  by  any  person  with  full  costs  of 
suit  in  any  of  the  superior  Courts."  Again,  by  the  local 
Act,  it  is  provided  "with  respect  to  the  recovering  of 
damages,  and  of  penalties  not  specially  provided  for,  and 
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am  a  party  grieved,"    This  being  so,  the  rule  to  enter  the        i858. 
verdict  must  be  discharged.     But  this  raises  further  ques-      ^"^^^^ 
tiona.     First,  do  the  (acts  shew  he  is  a  party  grieved,  as  he  <^* 

contends?  In  our  judgment  clearly  not.  He  is  in  no 
way  grieved  by  the  defendant  acting  as  a  Commissioner, 
(see  Boyce  v.  Higgvu  (a).)  Then,  is  the  declaration  good 
on  any  other  ground  ?  Now,  the  declaration  here  is  in  a 
qui  tam  action.  The  plaiotiflf  does  not  ask  for  the  entire 
penalty,  and  therefore,  whether  the  10  &  11  Vict,  c  16, 
8.  15f  18  or  is  not  qualified  by  the  11  &  IS  Vict  c  63,  it 
does  not  authorise  this  declaration,  which  indeed  is  not 
Ibunded  on  it  Then,  can  the  declaration  be  held  good 
iinder  the  11  &  12  Vict  c.  63,  s.  133  ?  That  depends  (as 
the  plaintiff  was  not  a  party  grieved)  upon  whether  or  no 
it  was  neoessary  not  only  to  have,  but  to  allege,  the  consent 
of  the  Attorney  General.  We  think  it  is  necessary  such 
consent  should  be  alleged  It  is  really  the  title  to  sue; 
without  it  the  informer  has  no  right  of  action.  If  so,  the 
declaration  is  bad.  We  are  of  that  opinion,  and  we  make 
the  rule  absolute  to  arrest  the  judgment 

As  to  the  rule  to  stay  the  proceedings^  although  we 
think  the  objection  is  one  that  may  be  taken  by  plea  or 
demurrer,  we  think  it  may  also  be  taken  by  a  motion  to 
stay  proceedings. 

With  respect  to  the  plaintiff's  objection  that  the  motion 
here  is  too  late,  it  is  enough  in  the  present  case  to  say, 
that,  looking  at  the  ambiguous  way  in  which  his  declaration 
is  framed,  endeavouring  to  make  a  case  on  the  ground  that 
be  was  a  party  grieved,  we  think  he  cannot  complain  of  a 
delay  by  the  defendant,  into  which  the  plaintiff  has  led 
him.     We  therefore  make  this  rule  absolute  also. 

Judgment  accordingly. 

(a)  14C.  B.  1. 
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was    believed    that    the    plaintiff   would    derive    material        1858. 
benefit   in   the  cause  from   the   discovery  sought  by  the       rT^^*' 

interrogatories.  »• 

Cbawlet. 

Beasley  now  shewed  cause. — These  are  fishing  interro^ 
gatories.  The  questions  are  too  general ;  they  do  not  point 
to  any  specific  facts.  Moor  v.  Roberts  (a)  shews  that  the 
right  of  a  party  to  exhibit  interrogatories  exists  only  where 
he  has  a  definite  case,  and  the  materials  for  proving  it  are 
in  his  adversary's  possession.  [Pollock,  C.  B. — The  first 
question  is  clearly  too  large.]  The  others  branch  out 
of  it 

Day 9  in  support  of  the  rule. — The  plaintiff  is  entitled 
to  go  into  all  the  facts  to  shew  that,  by  the  course  of 
business,  the  defendant  Crawley  was  liable  for  goods 
supplied  to  Cooke.  [Martin^  B. — The  plaintiff  has  no 
right  to  ask  whether  30  years  ago  they  were  in  partner- 
ship. The  interrogatories  should  be  confined  to  facts  at 
the  date  of  the  bill.  The  question  of  partnership  is  a 
very  difficult  one ;  the  plaintiff  should  have  asked  as  to  any 
fact  from  which  a  partnership  may  be  inferred.] 

Pollock,  C.  B. — 1  should  be  sorry  to  introduce  a 
practice  with  regard  to  interrogatories  which  would  have 
the  vice  of  special  demurrers,  but  we  must  be  cautious 
not  to  allow  interrogatories,  drawn  with  such  a  latitude  of 
inquiry  as  to  place  and  time,  upon  the  supposition  that  the 
Court  or  a  Judge  would  cut  them  down.  If  the  interrro- 
gatories  were  open  to  slight  objections  only,  perhaps  the 
Court  or  a  Judge  might  allow  them  to  be  amended ;  but 
I  protest  against  the  Court  or  a  Judge  drawing  interroga- 

(a)  26  L.  J.,  N.  S.,  C.  P.  246. 
VOL.    II. — N.  S.  EKE  EXCH. 
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dangerously  placed  and  condniied  as  aforesaid,  nui  against        1858. 


and  knocked  down  the  said  hoarding,  and  the 

was,  by  being  so  dangeroosly  and  unsafely  placed,  cast  and 

thrown  upon  and  against  the  phunti£ 

Pleas. — ^flist,  that  the  defendant  was  not  erecting  the 
said  buildings,  nor  did  he  build  up  or  continue  to  build  up 
the  said  hoarding  as  alleged. — Secondly,  Not  guilty. 

Whereupon  issue  was  joined. 

At  the  trial,  before  Watsan,  B.,  at  the  last  Liverpool 
Summer  Assizes,  it  appeared  that  the  defendant  was  a  con- 
tractor, who  had  employed  the  [Jaintiff  as  a  mason  upon  a 
certain  house  which  he  was  erecting  in  Water  Street,  Liver- 
pooL  A  hoarding  had  been  put  up,  which  was  allied  to 
have  projected  too  far  into  the  street,  but  it  was  shewn  that 
sufficient  room  was  left  to  allow  carts  to  pass.  Between  the 
boarding  and  the  building  at  which  the  plainti£f  was 
employed,  was  a  heavy  machine,  called  a  crab  and  cradl^ 
used  for  lifting  stones,  so  placed  that  anything  which 
knocked  down  the  hoarding  would  knock  down  the  crab 
and  cradle.  The  plainti£f  had  complained  to  the  defendant 
of  the  position  of  the  crab  and  cradle,  and  alleged  that 
he  could  not  conveniently  pass  with  mortar  between  the 
machine  and  the  wall.  A  cart  which  was  being  driven 
along  the  street  swung  against  the  hoarding,  whereby  the 
crab  and  cradle  were  knocked  down,  and  the  plaintiff  was 
thrown  into  the  cellar  and  hurt  Upon  these  facts  the 
learned  Judge  directed  a  nonsuit  to  be  entered. 

Brett,  in  the  present  Term,  had  obtained  a  rule  for  a  new 
trial,  on  the  ground  that  the  learned  Judge  was  wrong  in 
ruling  that  there  was  no  evidence  to  go  to  the  jury. 

Huffh  HUl  and  fT.  R.  Cole  appeared  to  shew  cause  (a), 
but  the  Court  called  on 

(a)  Jan.  16.  Before  PoUock,  C.  B.,  Martin,  B.,  WaUon,  B.,  and 
CharmeUy  B. 

E  E  E  2 


ASSOF 
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Oe  jury.  We  think  that  there  was  not.  First,  because, 
|kr  having  complained  of  the  hoarding,  and  knowing 
II'  the  circumstances,  he  voluntarily  continued  at  work. 
iMRNMlly  because  the  part  which  the  defendant  took  in 
IlinDg  the  injury  is  too  remote  to  give  a  cause  of  action 
jfe'tlie  plaintiff.  It  was  said,  however,  that  the  declaration 
pii  carefully  framed,  that  every  allegation  in  it  was  proved, 
pd  that  the  objection  was  only  available  to  the  defendant 

iwrrest  of  judgment.    The  answer  is,  that,  in  every  case  of 
kind,  the  plaintiff  must  shew  that  he  is  in  a  condition 

^inecover  damages,  and  he  has  failed  to  do  that. 

Rule  discharged. 

1 


1868. 


Absop 

V, 

Yatks. 


Williams  v.  Eyton. 


Jan,  29. 


a.  BESPASS  for  breaking  and  entering  certain  land  of  By  the 

L  ,  .  General  In- 

Be  pUdntiff,  being  part  of  an  allotment  numbered  93  under  closure  Act, 
Bie  Flint  Inclosure  Act  c.  109,  s.  8, 

Plea. — That  there  was  a  common  and   public  highway  co^iMioner 
Iter  and  through  the  land  in  question,  and  that  defendant,  ^^IJj^^^ 
lumng  occasion  to  use  the  said  way,  did  go,  return,  pass  ^  stop  up 
md  repass,  on  foot  and  with  carts  and  carriages,  &c.,  on  accustomed 

.   ,  ""O^d  passing 

jbe  said  land. — Whereupon  issue  was  joined.  through  any 

part  of  the  old 
hwifiiiirrs,  &e.,  the  same  shall  in  no  case  be  done  without  the  concurrence  or  order  of  two 
[ticBi.  The  53  Geo.  3,  c.  Izix.  fTbe  Flint  Inclosure  Act),  by  s.  1,  appointed  a  Commissioner 
to  earrj  the  Act  into  execution,  suoject  to  such  of  the  regulations,  restrictions  and  provisions, 
ItOay  in  the  41  Gea  3,  c.  109,  as  were  not  altered,  varied,  controlled  bv  or  repugnant  to  the 
fnihiooB  of  that  Act.  Sect.  19  enacts,  that  it  shall  be  lawful  for  the  Commissioner  to  stop  up 
■qr  old  or  accustomed  public  road  or  roads  over  the  mar»he»,  commons  and  wa$te  lands,  subject 
MfOTtheless  to  the  concurrence  of  two  justices,  and  under  such  regulations  as  are  contained  in 
II  O90.  3,  c.  109,  and  provided  that  the  old  roads  should  not  be  discontinued  till  the  new  roads 
wm  properly  formed.  The  marshes  were  allotted  in  1819,  when  a  gate,  which  had  since 
hMB  sept  locked,  was  put  up  across  an  old  road,  but  the  road  had  since  been  used  by  foot 
pMWDgers  occasionally.  The  award  of  the  Commissioners,  executed  in  1830,  set  out  the  new 
hMids  and  directed  the  old  roads  to  be  stopped  up.  A  certificate  of  two  justices,  that  the  new 
MMids  had  been  formed  and  completed,  under  the  9th  section  of  41  Geo.  3,  c.  109,  was  pat  in 
lad  pro? ed ;  but  no  order  of  two  justices  for  stopping  the  old  road  was  produced. — Held,  that 
it  might  be  presumed  that  an  order  of  two  justices  for  stopping  up  the  old  road  had  been  duly 
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the  jury.  We  think  that  there  was  not.  First,  because, 
after  having  complained  of  the  hoarding,  and  knowing 
all  the  circumstances,  he  voluntarily  continued  at  work. 
Secondly  because  the  part  which  the  defendant  took  in 
causing  the  injury  is  too  remote  to  give  a  cause  of  action 
to  the  plaintiff.  It  was  said,  however,  that  the  declaration 
was  carefully  framed,  that  every  allegation  in  it  was  proved, 
and  that  the  objection  was  only  available  to  the  defendant 
in  arrest  of  judgment.  The  answer  is,  that,  in  every  case  of 
this  kind,  the  plaintiff  must  shew  that  he  is  in  a  condition 
to  recover  damages,  and  he  has  failed  to  do  that. 

Rule  discharged. 
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1858. 


Assop 

V. 

Yates  . 


Williams  v.  Eyton. 


Jan,  29. 


X  RESPASS  for  breaking  and  entering  certain  land  of  By  the 

General  In- 

the  plaintiff,  being  part  of  an  allotment  numbered  93  under  closure  Act, 
The  Flint  Inclosure  Act  c.  109,  i.  8, 

Plea. — That  there  was  a  common  and   public  highway  co^iagioner 
over  and  through  the  land  in  question,  and  that  defendant,  *^*^*  ^®^^ 
having  occasion  to  use  the  said  way,  did  go,  return,  pass  ^  stop  up 
and  repass,  on  foot  and  with  carts  and  carriages,  &c.,  on  accustomed 

road  passing 

the  said  land. — Whereupon  issue  was  joined.  through  any 

part  of  the  M 
imehtum,  &c.,  the  same  shall  in  no  case  be  done  without  the  concurrence  or  order  of  two 
justices.  The  53  Geo.  3,  c.  Ixix.  fTbe  Flint  Inclosure  Act),  by  s.  1,  appointed  a  Commissioner 
ID  carry  the  Act  into  execution,  suoject  to  such  of  the  regulations,  restrictions  and  provisions, 
&C.,  in  the  41  Geo.  3,  c.  109,  as  were  not  altered,  varied,  controlled  by  or  repugnant  to  the 
provisions  of  that  Act.  Sect.  19  enacts,  that  it  shall  be  lawful  for  the  Commissioner  to  stop  up 
any  old  or  accustomed  public  road  or  roads  over  the  manheM,  eommom  and  waste  lands,  subject 
nevertheless  to  the  concurrence  of  two  justices,  and  under  such  regulations  as  are  contained  in 
41  Geo.  3,  c.  109,  and  provided  that  the  old  roads  should  not  be  discontinued  till  the  new  roads 
were  properly  formed.  The  marshes  were  allotted  in  1819,  when  a  gate,  which  had  since 
been  sept  locked,  was  put  up  across  an  old  road,  but  the  road  had  since  been  used  by  foot 
passengers  occasionally.  The  award  of  the  Commissioners,  executed  in  1830,  set  out  the  new 
roads  and  directed  the  old  roads  to  be  stopped  up.  A  certificate  of  two  justices,  that  the  new 
roads  had  been  formed  and  completed,  under  the  9th  section  of  41  Geo.  3,  c.  109,  was  put  in 
and  proved ;  but  no  order  of  two  justices  for  stopping  the  old  road  was  produced. — Held,  that 
it  might  be  presumed  that  an  order  of  two  justices  for  stopping  up  the  old  road  had  been  duly 
made. 
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V, 

Eyton. 


I  have  caused  to  be  made,  formed  and  completed,  &c.  1868. 
(Then  followed  the  particulars  of  the  several  roads.)  Williams 
And  I  order  and  award,  that  all  other  public  roads, 
&c.,  bridlewaysy  private  loads,  footways,  tracks,  paths  or 
passages  used  as  such,  upon,  through  or  over  the  said 
marshes,  commons  and  waste  lands,  or  along  or  by  the 
sides  of  or  adjoining  the  same,  or  any  of  the  allotments 
thereinafter  mentioned,  shall  be  discontinued  and  stopped 
up,  as  being  in  my  judgment  unnecessary  and  useless." 

The  road  in  question  was  not  one  of  those  set  out  in 
the  award.  The  award  did  not  recite  any  order  of  two 
jostices  for  stopping  up  the  road,  and  no  such  order  was 
produoed  or  proved  at  the  trial.  It  was,  however,  shewn 
that  a  gate  had  been  put  up  across  the  road  when  the 
allotments  were  made  in  1819,  which  gate  was  kept  locked; 
and  that  various  persons  had  from  time  to  time  paid  small 
sums  as  acknowledgments  for  passing  with  carts  through 
the  gate.  Foot  passengers  were  in  the  habit  of  passing  on 
the  road-  A  certificate  of  two  justices,  dated  February 
14th,  1821,  was  produced,  which  stated  *Uhat  the  several 
public  carriage  roads  therein  mentioned,  which  have  been 
set  out  and  made  in  and  upon  the  commons,  &c.  (being 
those  mentioned  in  the  award),  have  been  well  and  suf- 
ficiently formed,  completed  and  repaired.  And  we  do 
direct,  that  from  henceforth,  the  same  several  roads  shall 
be  supported  and  kept  in  repair  by  such  persons  and  in 
such  manner  as  the  Commissioner  for  inclosing  the  said 
oommons  and  waste  lands  shall  by  his  award  direct,  and 
as  the  same  several  roads  ought  to  be  maintained  and 
repaired  according  to  law." 

Upon  these  facts  the  learned  Judge  directed  a  verdict 
tar  the  plaintiff,  reserving  leave  to  the  defendant  to  move 
to  enter  a  verdict  for  him ;  the  Court  to  be  at  liberty  to 
draw  such  inferences  from  the  facts  as  a  jury  might  draw. 
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EXCUEQUfiB  REFOBT:3. 

M^Intyre^  in  Michaelmas  term,  had  obtained  a  role  tc 
shew  cause  why  the  verdict  should  not  be  set  aride  on  th< 
ground  that  the  public  highway  mentioned  in  the  plei 
was  still  a  subsisting  highway^  notwithstanding  the 
inclosure. 

fFelsby,  Beavan  and  Caxan  now  shewed   caose. — The 
19th  section  of  53  Geo.  3,  c.  Ixix.,  enacts,  that  it  shall  be 
lawful  for  the  Comroissioners  to  stop  op  any  old  public 
road  across  the  marshes,  subject  nevertheless  to  the  ordei 
and  concurrence  of  two  justices  and  such  provisions  as  an 
contained  in  the  General  Inclosure  Act  (41  Geo.  3,  c  109) 
Section  8  of  that  Act  provides,  that  in  case  the  Commis- 
sioners shall  '^  be  empowered  to  stop  up  any  old  or  accus- 
tomed road,  passing  or  leading  through  any  part  of  the  old 
inclosures  ^  *  *  the  same  shall  in  no  case  be  done  without  tb€ 
concurrence  or  order  of  two  justices  acting  for  the  division, 
and  not  interested  in   the   repair  of  such  roads."     Now, 
though  there  was  no  direct  proof  that  such  an  order  exists, 
yet  it  may  be  presumed  that  it  was  made.     The  general 
rule  is,  that  everything  done  is  to  be  taken  to  have  been 
rightly  done.     What  has  been  done  with  reference  to  this 
road  is  entirely  consistent  with  the  presumption  that  the 
award  stopping  up  the  roads  was  properly  made.     The 
new  roads   set  out   in    the  award  were   declared  by  two 
justices   in   special    sessions   to   be   fully   and   sufficiently 
formed,  completed  and  repaired.     This  order  was  in  pur- 
suance of  the  9th  section  of  The  General  Inclosure  Act    It 
is  to  be  presumed  that  an  order  for  stopping  op  the  old  road 
was  obtained   before   the   new  road  was  regularly  made. 
The  old   road   has  in  fact  been  stopped   up  since  1819. 
There  is  no  provision  in  either  Act  pointing  out  where  the 
order   is    to   be   deposited.       {Martin,   B. — The    justices 
making  it  would  probably  be  justices  not  residing  in  the 
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immediate  neighbourhood.]  In  Manning  v.  The  Eastei-n 
Counties  Railway  Company  (a),  search  was  made,  and  the 
order  was  not  to  be  found,  but  the  award  recited  it,  and 
the  Court  held  that  an  order  might  be  presumed.  Parke, 
B.,  there  said,  *Uhe  award  must  be  taken  to  have  been 
rightly  made,  unless  there  were  some  inference  to  the 
contrary  from  subsequent  enjoyment  inconsistent  with  it. 
There  was,  however,  no  evidence  to  raise  any  such  infer- 
ence. Therefore  there  was  sa£5cient  evidence  in  support 
of  the  award,  unless  the  defendants  were  bound  to  prove 
affirmatively  that  the  order  of  justices  was  made,  and  I  am 
satisfied  that  they  were  not,  and  that  the  circumstance  that 
such  an  order  was  required  makes  no  difference  in  the 
application  of  the  principle."  In  Goodtitle  d.  Baker  v. 
3Glbum{b\  it  was  held  that  the  Commissioners  were  not 
bound  to  state  in  their  award  all  the  authorities  they  had, 
and  the  presumption  was,  that  they  had  acted  according  to 
their  jurisdiction  as  the  contrary  did  not  appear.  'Doe  d. 
Nanney  v.  Gore  (c)  and  Doe  d.  Roberts  v.  Mostyn  (d)  are 
authorities  to  the  same  effect. — They  also  referred  to 
Gibson  v.  Doey  (e). 

M^Intyre  and  Morgan  Lhydy  in  support  of  the  rule. — If 
no  order  of  justices  was  made  the  highway  still  exists: 
Logan  v.  Burton  (J),  Harber  v,  Rand{g).  [^fVelsby. ^In 
the  latter  case  it  was  affirmatively  shewn  no  order  was 
ever  made.]  By  the  41  Geo,  3,  c.  109,  s.  8,  the  order  of 
the  justices  is  to  be  subject  to  appeal.  It  is  therefore  clear 
that  it  must  be  deposited  with  the  clerk  of  the  peace,  and 
be  open  to  inspection,  so  as  to  enable  parties  to  appeal  (h). 

(a)  12M.&  W.237.  Seep.251.  (e)  Ante,  p.  615. 

lb)  2  M.  &  W.  853.  (f)5B.8i  C.  513. 

(c)  2  M.  &  W.  320.  (g)  9  Price,  58. 

Id)  12  C.  B.  268.  (h)  Sec  55  Geo.  3,  c.  68,  s.  2,  and 
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sigoed  by  two  justices,  was  put  in  ;  the  completion  of  such        1858. 
roads  being  necessary  to  put  an  end  to  the  old  right  of     yjT^^^g 
way.     The  award  was  executed  in  1830.     It  was  contended       ^  »• 

"  Etton. 

that,  though  the  Commissioners  had  power  to  stop  up  the 
old  way,  it  was  not  proved  that  it  was  effectually  stopped, 
because  the  concurrence  of  two  justices  was  required,  and 
DO  order  signed  by  them  was  produced  or  proved  to  have 
existed.  The  learned  Judge  directed  a  verdict  for  the 
plaintiff,  giving  leave  to  the  defendant  to  move  to  enter  a 
verdict  for  him.  The  first  point,  therefore,  is,  what  is  the 
effect  of  the  Act  ?  Does  it  require  the  concurrence  of  two 
justices  to  make  the  award  effectual  ?  Upon  that  I  express 
no  opinion.  I  assume  that  such  concurrence  is  required. 
The  time  during  which  the  evidence  shews  that  the  way 
has  been  stopped  up,  viz.,  since  the  year  1821,  must  be 
taken  into  consideration,  and  the  question  then  is,  whether, 
in  the  absence  of  proof  that  no  order  of  justices  was  made, 
there  is  not  evidence  to  warrant  the  conclusion  that  an 
order  existed.  For  myself,  I  presume,  and  perfecdy  believe, 
that  an  order  was  in  fact  made.  The  Act  does  not  say 
where  the  order  is  to  be  deposited.  After  so  long  a  period, 
the  presumption  omnia  rite  esse  acta  arises.  In  matter 
of  private  right,  after  so  long  a  period,  all  presumptions 
of  this  sort  are  made, — thus  the  inrolment  of  a  deed 
may  be  presumed;  where  there  has  been  a  conveyance 
by  lease  and  release,  the  existence  of  the  lease  may  be 
presumed  on  the  production  of  the  release.  So  livery  of 
ieisin,  the  surrender  of  a  copyhold  estate,  or  a  reconvey- 
ance fix)m  the  mortgagee  to  the  mortgagor,  may  be  presumed. 
As  regards  public  rights,  in  Rex  v.  Montague  (a)  it  was 
held  that,  in  favour  of  the  long  enjoyment  of  a  road 
stopping  up  a  certain  creek,  it  might  be  presumed  that,  if 

(a)  4  B.  &  C.  598. 
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pass  occasionally,  that  is  not  sufficient  to  prevent  the 
acquiescence  of  the  public  from  being  sufficient  to  support 
the  award.  I  think  the  award  must  be  taken  to  have  been 
valid,  unless  there  was  such  a  dealing  with  the  property  as 
to  be  quite  inconsistent  with  it. 

Rule  dischai^ed. 


BowEB  V.  Foster.  jan.  29. 

X  ROVER. — Pleas :    Not  guilty,  and   not   possessed. —  The  plaintiff, 
Issues  thereon.  dSSfuSe. 

At  the  trial  before  the  Assessor  of  the  Court  of  Passage  ^^^  ^^^l^ 
at  Liverpool,  the  facts,  according  to  the  plaintiflF's  evidence,  ^**  creditors 

*  'or  '   would  issue 

were,  that  in  June  last,  being  in  difficulties,  he  was  desirous  execution 

J.         .  .  .  .         against  his 

of  disposing  of  his  stock  in  trade  and  business  of  a  chemist;  goods,  agreed 
but  fearing  that  some  of  his  creditors  would  issue  execution  defendant, 
against  his  goods,  he  agreed  with  the  defendant,  who  was  also  a  creditor,  that 
a  chemist,  and  a  creditor  of  the  plaintiff  for  40/.,  that  there  be*[\retended 
should  be  a  pretended  sale  of  them  to  him.     For  this  pur-  ^l^  ***p™ 
pose  an  invoice  of  the  croods  was  made  out  to  the  defendant,  *^".  P^Jpose 

*  ^  an  invoice  was 

and  a  receipt  was  eiven  to  him  by  the  plaintiff  for  the  sum  n»do  owt  and 

,  ,  •  receipt  given 

of  AOL9  which  was  therein  stated  to  be  the  purchase  money  to  the  defcnd- 

11.1  •  ****  ^*"  *  '""* 

of  the  goods.     The  plaintiff  then  delivered  possession  to  therein  stated 

the  defendant  and  left  the  neighbourhood,  and  an  assistant  chase  money, 

of  the  defendant  took  charge  of  the  shop  and  carried  on  *" tliegoSs" 

the  business.     The  defendant  afterwards  sent  the  goods  to  JS^defendwft!^ 

an  auctioneer  for  sale,  and  the  plaintiff,  having  heard  of  it,  ^O^'T*^'  ^^® 

Mve  notice  to  the  auctioneer  that  they  were  his  property,  the  goods  «s 

^  ^     ^  .         hisown,  where- 

The  goods  were  sold,  and  the  plaintiff  brought  an  action  upon  the  nlain- 

tiff  brought 
trover. — HeUt 


that  DO  properU  in  the  goods  passed  to  the  defendant ;  and  that  the  plaintiff  was  not  precluded 

ring  that 
pfretendtd  sue. 


from  shewing  that  no  payment  was  in  fact  made  and  tliat  the  transaction  was  not  a  real,  but  a 


against  tbe  auclionear,  who  obtained  an  interpleader  oMtf, 
under  which  he  paid  the  proceeds  into  Conrt,  anil  tbe  | 
defendant  wait  admitted  to  defend  tbe  action.  At  tlx 
conclDBJon  of  the  plain  tiffs  case,  it  was  snbmitted  bjtlu 
defendant's  counsel  that  he  ought  to  be  nonauitetl,  inv 
much  as  it  was  not  competent  tor  bini  to  allege  that  ihe 
agreement  under  which  be  had  given  ihe  invoice  anJ 
receipt,  and  had  delivered  possession  of  the  goodt,  "a 
intended  as  between  him  and  Ihe  defendant  as  a  fraod  on 
other  creditors.  The  Assessor  overruled  the  objection,  sod 
the  defendant's  counsel  then  adduced  evidence  to  ptoTC 
that  the  goods  were  delivered  to  the  defendant  in  Batis&c- 
tion  of  the  40/.  which  tbe  plaintiff  owed  him.  Tbe  Asae&n 
left  it  to  the  jury  to  say  whether  the  transaction  was  a  boni 
fide  sale,  or  a  mere  colourable  one  for  the  puipose  of  pn>- 
tecting  the  goods  against  any  creditor  who  might  isue 
execution:  that  in  the  former  case  they  should  find  ftH 
the  defendant,  and  in  the  latter  for  the  plaintiff.  Tbe 
jury  found  a  verdict  for  the  plaintiff,  and  leave  was  resenal 
to  tbe  tleiaoiiMtt  to  toots  to  eotsr  a  nnnsniti 

BrtUf  in  the  preKDt  tsnn^  obtuned  a  rule  nia  acood- 
ingly,  against  which 


H.  Jamet  shewed  cause. — The  plamtiff  wn  not  picciaded 
from  ahewiDg  tbe  real  natarc  of  tbe  traoBaction  betma 
him  and  the  defiendant  The  question  is  what  wen  ibc 
rights  of  the  parties  inter  se  ?  The  effect  of  the  tiusactka 
as  r^ards  third  parties  is  iminateriaL  It  is  said  that  the  nk 
was  frandulent  within  the  13  Eliz.  c.  fi.  s.  2,  and  tbeiefcn 
the  plaintiff  was  estopped.  Bat  onder  that  statote  fiiodf 
lent  gifts  are  only  void  as  against  potchaaen  and  endtoi: 
Hatoes  v.  Leader  (a).  An  aBdgnment  of  goods  in  fiand  rf 
creditors  is  valid  as  between  parties  to  the  deed,  snd  • 
between  either  party  and  a  stranger:  Beues^'ffaKOiam{i)- 
(o)  Cro.  Jm.  970.  (»}  G  Q.  B.  16E. 
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V. 

Foster. 


"  Watson,  B.,  referred  to   fFhite  v.  Morris  (a).]      The  jury        1868. 

fe  found  that  there  was  no  sale,  but  only  a  pretended        boweb 

ine,  in  order  to  protect  the  goods  against  creditors  in 

general  *>  consequently  no  property  in  the  goods  passed  to 

the  defendant — The  Court  then  called  on 

Brett,  to  support  the  rule. — There  was  no  question  for 
the  jury,  and  the  plaintifiP  ought  to  have  been  nonsuited* 
Possession  of  the  goods  having  been  delivered  under  the 
invoice,  the  plaintiff  is  estopped  from  saying  that  there  was 
no  sale,  and  that  the  transaction  was  a  mere  fraudulent 
pretence  for  the  purpose  of  deceiving  creditors.  In  Sims 
▼•  Tuffs  (&),  a  tenant  who  had  paid  all  his  rent,  and  got 
his  landlord's  receipt  for  it,  fearing  that  his  goods  would  be 
taken  on  legal  process,  agreed  with  his  landlord  to  destroy 
the  receipt,  and  that  the  latter  should  put  in  a  distress  for 
rent,  to  protect  the  goods.  The  landlord  did  so,  sold  the 
goods  and  kept  the  proceeds.  The  tenant  having  brought 
trover  for  the  goods^  Parke,  6.,  who  tried  the  cause,  said, 
"The  parties  are  in  pari  delicto.  I  cannot  assist  the 
plaintiff  in  the  recovery  of  the  proceeds  of  this  sale.  They 
were  both  contemplating  a  fraud.  The  transaction  must 
be  taken  as  valid  between  these  parties."  [Watson,  B. — 
There  the  plaintiff  had  authorized  the  sale  of  the  goods,  and 
be  could  not  afterwards  maintain  trover  for  them.  Chan" 
nett,  B. — That  case  proceeded  on  the  ground  of  leave  and 
licence.  It  was  conceded  that  the  plaintiff  might  recover  in 
respect  of  such  of  the  articles  sold  as  were  not  included  in 
the  inventory.]  In  De  Metton  v.  De  Mellon  (c),  a  French- 
man, domiciled  at  Lisbon,  consigned  a  cargo  which  was  his 
property  to  Nantes,  under  the  name  of  a  native  Portuguese 
who  acted  as  ^' neutralizer."    The  ship  being  taken  and 

(a)  11  C.  B.  1015.  (b)  6  C.  &  P.  207. 

(c)  2  Camp.  420. 
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and  a  release.]  In  Montefiori  v.  Moniefiari  (a),  where  a 
person  in  order  to  represent  another,  who  was  engaged  in 
a  marriage  treaty,  as  a  man  of  fortune,  gave  him  a  note  for 
a  large  sum  of  money,  as  the  balance  of  accounts  between 
them,  whereas  no  such  balance  existed,  the  note  was  held 
good  as  against  the  maker.  Iiord  Mansfield,  C.  J.,  there 
8aid, — ''  No  man  shall  set  up  his  own  iniquity  as  a  defence, 
any  more  than  a  cause  of  action."  Robinson  v.  JfTDon^' 
nel  (b)  shews  that,  though  a  transaction  of  this  kind  may 
be  void  under  the  13  Eliz.  c  5,  it  is  nevertheless  binding 
on  the  parties.  In  Doe  d.  Roberts  v.  Roberts  (c)  an  estate 
was  conveyed  for  the  purpose  of  giving  a  colourable  qualifi- 
cation to  kill  game ;  and  it  was  held  that,  as  against  the 
parties  to  it,  the  conveyance  was  valid  and  sufficient  to 
support  an  ejectment  The  principle  of  that  decision  is 
equally  applicable  to  a  parol  transfer  of  property,  viz.,  that 
no  man  can  be  allowed  to  set  up  his  own  fraud  to  defeat 
his  act. — He  also  referred  to  Jones  v.  Yates  {d). 

Pollock,  C.  B. — I  am  of  opinion  that  the  rule  ought  to 
be  discharged.  A  large  portion  of  the  argument  in  support 
of  it  appears  to  me  to  arise  from  not  distinguishing  between 
a  bet  and  the  evidence  of  a  fact.  Where  goods  are  pro- 
fessed to  be  transferred  by  deed,  the  deed  actually  transfers 
the  property ;  and,  the  moment  the  deed  is  executed,  by  law 
the  property  ceases  to  be  the  property  of  the  person  who  has 
executed  the  deed,  and  becomes  the  property  of  the  person 
in  whose  favour  it  has  been  executed.  That  is  not  so  with 
a  fictitious  invoice,  or  a  receipt  for  money  which  has 
never  been  paid.  The  documents,  no  doubt,  are  evidence  of 
a  fact,  but  the  question  is  whether  they  may  not  be  rebutted 
by  evidence  that  there  was  no  sale  and  no  payment.     I 

(a)  1  W.  Black.  363.  (c)  2  B.  &  Aid.  867. 

(b)  2  B.  &  Aid.  134.  (d)  9  B.  &  C.  582. 
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ISoS.        consider  that  so  much  of  the  aigoment  for  the  defendi 
"^^^^^^^^      as  is  founded  on  any  supposed  analogy  to  deeds,  altoget) 
p.  fails.     Then  is  there  any  established  rule  of  eridenoe 

practice  in  the  administration  of  justice,  that,  where  pa 
documents  are  produced  leading  to  one  result,  it  is  i 
competent  to  contradict  them  and  shew  that  the  real  tn 
is  not  that  which  the  documents  import?  I  think  tl 
there  is  no  such  rule.  With  respect  to  a  receipt  not  unc 
seal,  there  is  no  doubt  that  evidence  is  admissible  to  ex. 
tradict  it,  and  shew  that  no  money  passed.  In  the  coc 
of  the  argument,  Mr.  Brett  suggested  the  case  of  a  pen 
who  gives  a  receipt  to  another,  to  enable  him  to  shew  tl 
no  claim  can  be  made  upon  him  by  die  person  gi^ng  t 
receipt,  and  in  that  way  obtains  money.  Soch  a  leeei 
would  no  doubt  have  all  the  effect  it  was  intended  to  hsi 
as  between  the  person  to  whom  it  was  given  and  the  pefs 
to  whom  it  was  shewn  it  would  be  conclusive  evidence 
payment  though  no  money  was  paid ;  but  as  between  t 
former  and  the  person  giving  the  receipt,  it  might  be  she^ 
that  no  money  passed.  What  fell  from  Lord  SOenbanm 
in  the  case  of  Alner  v.  George  (a),  viz.,  that  a  receipt 
full,  where  the  person  who  gave  it  was  under  no  misappi 
hension  and  can  complain  of  no  fraud  or  imporition 
binding  upon  him/'  means,  where  the  receipt  in  full 
given  as  and  far  a  real  receipt  and  discharge.  I  can  w 
understand  that  there  mav  be  cases  where  the  transacti 
is  of  such  a  fraudulent  character  that  a  Court  of  justice  n 
not  inquire  about  it ;  for  instance,  if  two  persons  ha 
committed  a  robbery  and  proceed  to  divide  the  stoh 
goods,  neither  a  Court  of  law  or  equity  would  interfie 
or  recognise  any  agreement  as  to  what  share  each  was 
have  in  such  a  transaction.  And  I  can  well  understand  th 
there  may  be  cases  falling  short  of  felony  where  a  si  mil 

(a)  1  Cttmp.  893. 
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doctrine  would  hold,  oh  the  ground  that  the  Court  will  not 
entertain  a  transaction  which  makes  it  necessary  for  them 
to  recognise  a  crime.  It  may  be,  that  the  entire  doctrine 
which  Mr.  Brett  contends  for  would  be  applicable  where  it 
18  necessary  for  a  Court  of  law  to  tolerate,  and  as  it  were 
encourage,  a  matter  which  in  itself  constitutes  a  criminal 
offence.  But  I  am  by  no  means  prepared  to  carry  that 
doctrine  to  every  possible  transaction  where  imposition  is 
practised  by  the  parties.  In  the  present  case,  it  appears  to 
me  that  if  the  doctrine  be  applicable  the  evidence  ought 
not  to  have  been  received;  but,  being  received,  the  question 
which  the  jury  have  to  decide  is  what  is  the  truth.  There 
is  no  role,  that  if  evidence  is  before  the  jury  they  are  bound 
to  believe  one  part  and  pay  no  attention  to  another  part ; 
on  the  contrary  if  the  evidence  is  before  them,  the  truth, 
whatever  it  is,  ought  to  prevail.  There  may  even  be  such 
a  distinction  as  this, — that  if  improper  evidence  is  objected 
to  it  is  not  receivable,  but,  if  not  objected  to  and  received, 
the  jury  are  to  ascertain  the  truth  and  the  Court  to  act 
on  their  verdict  Here  the  evidence  was  received  (it  not 
being  objected  to),  and  the  jury  believed  one  part  in  pre- 
ference to  another ;  and  I  think  that  we  are  doing  the  best 
justice  by  discharging  this  rule.  I  remember  a  case  before 
Lord  Elknbaroughy  where  a  similar  objection  was  taken, 
and  the  counsel  said,  '^  the  parties  are  in  pari  delicto."  Lord 
EUenboraugh  replied  that  it  was  not  a  case  of  par  delictum ; 
and  I  am  by  no  means  sure  that  a  man  who,  under  the 
pressure  of  distress  and  misfortune,  lends  himself  to  such  a 
transaction,  is  in  the  same  delictum  as  a  man  who  does  so 
without  such  motive.  However,  either  according  to  the 
distinction  which  I  have  pointed  out  between  a  crime 
which  amounts  to  felony  and  such  a  transaction  as  the 
present ;  or  upon  the  ground  that  the  evidence  having  been 
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to  whom  there  has  been   no  transfer   by  deed.     Several 

cases  have  been  cited,  and  if  any  one  of  them  was  in  point 

we  ought  to  pay  deference  to  it,  but  none  of  them  seem  to  v. 

F08TFR 
me  to  have  the  slightest  bearing  on  this  case  except  that 

of  Alner  v,  George  (a).  The  case  of  Sims  v.  Tuffs  (b)  has 
been  already  explained:  in  reality  there  was  a  defence 
ander  leave  and  licence,  and  what  Parke,  B.,  said  about 
fraud  was  not  material.  With  respect  to  the  case  of  De 
JUetian  v.  De  Mellon  {c\  if  there  was  any  relation  it  was  that 
of  trustee  and  cestui  que  trust ;  and  it  is  clear  that  a  cestui 
qne  trust  cannot  maintain  an  action  at  law  against  his  trustee. 
However,  in  Alner  v.  George^  Lord  Ellenhorough  said  that 
a  receipt  in  full  was  an  estoppel ;  and  if  that  be  so  there 
would  be  an  estoppel  here.  But  I  apprehend  that  case  is 
not  law.  The  distinction  between  a  receipt  and  a  release 
has  been  long  established.  The  fact  of  a  release  must  be 
pleaded  and  put  on  the  record:  a  receipt  cannot  be 
pleaded  in  answer  to  the  action,  it  is  only  evidence  on 
a  plea  of  payment ;  and  where  a  defendant  is  obliged  to 
prove  payment,  a  document  not  under  seal  is  no  bar  as 
agunst  the  fact  that  no  payment  has  been  made  ;  for  how 
can  a  jury  find  that  payment  was  made  when  it  is  proved 
that  none  was  ever  made  ?  But,  in  point  of  fact,  that  case 
is  directly  overruled  by  Graves  v.  Key  (rf),  where  Lord 
Tewterden^  in  delivering  the  judgment  of  the  Court,  said : 
'*  It  is  not  necessary  for  us  to  say  what  the  effect  of 
these  indorsed  memoranda  of  receipts  would  be,  supposing 
that  it  were  incompetent  for  the  plaintiff  to  contradict 
or  explain  them  by  parol  evidence,  because  it  seems 
to  us  that  the  plaintiff  may  by  law  give  such  con- 
tradiction or  explanation,  and  that  in  this  case  the  parol 
evidence  does  satisfactorily   explain   the   last  memoranda 

(a)  1  Camp.  392.  (c)  2  Camp.  420. 

(h)  6  C.  &  P.  2»7.  (d)  3  B.  &  Adol.  313. 
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effecting  an  object,  viz.,  to  give  the  transferree  a  qualifica- 
tion to  kill  game ;  and  he  was  guilty  of  a  breach  of  honour 
and  not  of  legal  obligation  in  not  reconveying  the  land. 
With  respect  to  the  other  cases,  it  is  perfectly  true  that  if 
an  act  be  done  the  party  cannot  undo  it  by  reason  of  his 
own  fraud ;  but  here  the  act  was  not  done,  for  the  jury 
have  expressly  found  that  there  was  no  sale  at  all,  but 
merely  a  colourable  one.  I  am  of  opinion  that  if  the  Judge 
had  rejected  the  evidence  he  would  have  done  wrong,  and 
we  must  have  set  aside  the  verdict ;  and  the  evidence 
being  admitted  he  was  bound  to  take  the  opinion  of  the 
jury  upon  it.  For  these  reasons,  I  am  of  opinion  that  the 
rule  ought  to  be  discharged. 

Watson,  R — I  am  of  the  same  opinion.  It  is  clear  that 
goods  may  be  transferred  either  by  indenture  or  delivery ; 
and  if  either  the  one  mode  or  the  other  had  been  estab- 
lished in  this  case,  it  would  have  been  incompetent  to  set 
up  as  an  answer  that  it  was  done  for  fraud  on  third  persons. 
Acts  done  may  be  valid  as  between  the  parties  though  void 
as  agmnst  third  parties.  An  assignment  by  deed  for  the 
purpose  of  defeating  or  delaying  creditors  is  void  as  against 
them  by  the  13  Eliz.  c.  5,  but  it  is  perfectly  good  as  between 
the  parties.  So,  where  a  person  conveys  land  to  another 
for  the  purpose  of  qualifying  him  to  kill  game,  the  property 
passes;  and  it  is  not  competent  to  set  up  that  the  con- 
veyance was  merely  to  give  a  qualification.  Again,  the 
case  of  Philpotts  v.  Fhilpotts  (a)  decided  that  where  an 
annuity  is  granted  to  a  person  for  the  mere  purpose  of 
qualifying  him  to  vote  for  members  of  parliament  the  pro- 
perty passes,  and  the  real  nature  of  the  transaction  cannot 
be  set  up  to  defeat  the  conveyance.  If  it  were  so,  no  pro- 
perty would  be  secure,  for  instead  of  a  deed  being  evidence 

(a)  10  C.  B.  85. 
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chaif;ed.     Supposing  Mr.  Brett  is  substantially  right  in  his       1858. 
argument,  it  is  immaterial,  in  my  view  of  the  case,  to      '^^^ 
determine  whether  his  proper  course  at  the  trial  was  to       ^  ^' 

,  .  FOSTBB. 

object  to  the  reception  of  the  evidence,  or,  when  received, 
to  apply  to  the  Judge  to  strike  it  out  of  his  notes.     On 
that  point  I  offer  no  opinion.     This  is  an  application  to 
enter  a  nonsuit  pursuant  to  leave  reserved,  and  must  be 
understood  with  reference  to  the  finding  of  the  jury — at 
least  with  reference  to  so  much  as  the  Court  can  give 
effect  to ;  and  I  am  of  opinion  that  the  Court  is  bound  to 
give  effect  to  so  much  of  that  finding  as  shews  that  there 
was  no  intention  to  transfer  the  property  to  the  defendant. 
Then  how  stands  the  case  on  the  facts,  which  are  undis- 
puted?   If  the  defendant  converted  goods  which  were 
onquestionably  at  one  time  the  property  of  the  plaintiff, 
he  would  clearly  be  entitled  to  the  verdict  on  the  plea  of 
not  guilty."    Then  how  is  it  with  respect  to  the  issue  on 
not  possessed" ?  The  goods  were  originally  the  plaintiff's 
property,  and  the  defendant,  in  order  to  succeed  on  that 
iflsue,  must  shew  that  they  were  so  transferred  to  himself  as 
to  vest  the  property  in  him.    That  is  not  so  here.    In  order 
to  divest  the  property  firom  the  plaintiff,  it  was  necessary 
for  the  defendant  to  shew  either  a  transfer  by  gift  or  by 
sale.    A  mere  delivery  of  the  goods  would  not  prevent  the 
person  delivering  them  from  explaining  in  what  sense  that 
took  place,  so  as  to  shew  that  there  was  no  intention  of 
vesting  the  property.     The  invoice,  receipt,  and  delivery 
of  possession  were  only  evidence  of  a  sale,  though  no  doubt 
they  were  matters  from  which  a  sale  might  be  inferred,  and 
which,  unexplained,  would  call  upon  the  jury  to  find  a  sale. 
Then  it  is  said  that  when  a  party  is  setting  up,  not  an  act 
done  and  complete  as  in  the  case  of  a  deed,  but  evidence  of 
a  fact,  a  part  of  the  transaction  only  can  be  looked  at  and  not 
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the  ground  suggested  bj  the  Lord  Chief  Baron,  or  it  may       1858. 
be  that  it  is  overruled  by  Graves  v.  Key  (a) ;  but,  be  that      ^^^^J^ 
as  it  may,  I  agree  in  thinking  that  this  rule   ought  to  <'• 

be  discharged. 

Rule  discharged. 

(a)  3  B.  &  Adol.  313. 
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HE  declaration  stated,  that  by  an  indenture  dated  the  A  declaration 
25 th  December  1793,  and  made  between  Thomas  Ottley  indenture,  A.^ 

in  consideration 
of  the  rents  and  covenants  on  the  part  and  behalf  of  B.,  bis  executors,  administrators  and 
msMtpu,  to  be  paid,  done  and  performed,  demised  to  B.,  his  executors,  administrators  and  auiffna, 
a  certain  messuage  and  lands  for  a  term  of  sixty- three  Tears;  with  liberty  to  B.,  his  executors, 
administrators  and  oMtpiij,  to  make  any  erections  or  buildings  on  any  part  of  the  premises.  B. 
for  himself,  his  heirs,  executors  and  administrators  (not  saymg  assigns),  covenanted  that  he,  his 
hetrSa  ezecntors,  administrators  or  asnatu  would  pay  the  rent  reserved ;  and  that  he,  his  execu- 
tors or  administrators  would  repair  tne  messuage  and  farm,  outhouses,  bams,  stables  and  idl 
otlier  erections  and  buildings  which  should  or  might  be  thereafter  erected  during  the  term  on 
the  demised  premises ;  and  the  same  being  so  repaired,  that  B.,  his  executors,  aidministrators 
and  OM^^M  would  at  the  end  of  the  term  yield  up.  I1ie  declaration  then  stated  that  the 
interest  of  B.  in  the  demised  premises,  by  assignment,  vested  in  the  defendants ;  and  that  the 
pUuntiff  became  seised  of  the  reversion,  subject  to  the  said  term.  First  breach :  that  the 
defendants  did  not  repair  the  messuage,  &c.,  and  other  buildings  which  were  during  the  term 
built  on  the  demised  premises.  Second  breach :  that  the  defendants  yielded  up  to  the  plaintiff 
the  premises  out  of  repair. — Second  plea :  to  the  breaches,  on  equitable  grounds.  That  while 
the  oefendants  were  possessed  of  the  demised  premises,  by  indenture  they  demised  them  to  the 
plaintiff  for  a  term^  less  by  thirty  days  than  their  own  term :  that  the  plaintiff  covenanted  to 
repair  and  yield  up  in  repair,  the  defendants  finding  certiun  timber  and  iron  work.  The  plea 
then  alleged  that  the  want  of  repair  complained  of  by  the  plaintiff,  was  caused  by  his  default  and 
was  a  breach  of  his  covenant ;  and  that  tne  defendants  were  ready  to  find  timber  and  iron  work : 
and  that  they  are  entitled  to  recover  from  the  plaintiff  the  same  aniount  of  damages  as  he  sought 
to  recover  from  them.  The  plea  concluded  by  offering  to  set  off  the  damages. — Third  plea : 
as  to  not  repairing  and  yielding  up  in  repair  certain  buildhigs  erected  on  the  premises  during  the 
term :  That  the  said  buildings  were  not  in  beinff  at  the  time  of  making  the  indenture,  and  were 
built  after  the  commencement  of  the  term,  and  were  then  entirely  new  erections  and  not  built 
in  the  place  of  anything  standing  on  the  land  at  the  time  of  the  demise.  On  demurrer  to 
tbeae  pleas ; — 

Hdd:  First,  that  the  third  plea  was  bad:  for  as  the  covenant  was  not  a  covenant  absolutely 
to  do  a  new  thing,  but  to  do  something  conditionally,  riz.,  if  new  buildings  were  erected 
on  the  demised  premises  to  repair  them ;  and,  as  when  built  they  would  be  part  of  the  thing 
demised,  the  assignee  was  bound,  though  not  named. 

Secondly,  that  the  second  plea  was  not  good  as  an  equitable  defence ;  or  as  a  defence  at  law, 
in  avoidance  of  circuity  of  action,  inasmuch  as  the  covenants  were  not  co-extensive,  and  the 
damages  could  not  be  identical. 

Qumre,  whether  a  plea  professedly  on  equitable  grounds  can  be  held  good  at  common  law. 
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And  in  the  said  indenture  are  contained  certain  covenants 
(that  is  to  saj):  And  the  said  John  Wheeler  doth  hereby 
for  himself,  his  heirs,  executors  and  administrators,  covenant 
with  the  said  Thomas  Ottley,  his  heirs  and  assigns,  in 
manner  folio  whig  (that  is  to  say):  That  the  said  John 
Wheeler,  his  heirs,  executors,  administrators  or  assigns, 
shall  and  will  yearly  pay  to  the  said  Thomas  Ottley  and  his 
assigns,  during  the  term  of  his  natural  life,  and  to  the 
person  or  persons  who  for  the  time  being  shall  be  entitled 
to  the  reversion  and  freehold  of  the  said  premises  expectant 
upon  his  decease,  the  yearly  rent  or  sum  of  22/.,  on  the 
days  and  times  hereinbefore  limited  for  payment  thereof. 
And  also  that  he,  the  said  John  Wheeler,  his  executors 
or  administrators,  shall  and  will,  from  time  to  time,  and  at 
all  times  during  the  continuance  of  this  demise,  at  his  or 
their  own  proper  costs  and  charges,  when  and  as  often  as 
occasion  shall  be  or  require,  well  and  sufficiently  repair, 
uphold,  maintain  and  keep  the  said  messuage,  tenement 
and  farm,  with  the  outhouses,  bams,  stables,  and  all  other 
erections  and  buildings  whatsoever  which  shall  or  may  be 
hereafter  erected,  built  or  made  during  the  said  term  on 
the  said  demised  premises,  and  also  all  the  gates,  rails,  &c., 
and  the  same  being  so  well  and  sufficiently  repaired,  upheld, 
maintained  and  kept  in  repair  as  aforesaid,  he,  the  said 
John  Wheeler,  his  executors,  administrators  and  assigns, 
shall  and  will,  at  the  end  or  other  sooner  determination  of 
the  said  term,  peaceably  and  quietly  leave,  surrender  and 
yield  up  unto  the  person  or  persons  who  shall  then  be 
entitled  to  the  freehold  or  inheritance  of  the  said  premises. 
And  by  the  said  indenture  the  premises  therein  described 
were  demised  to  the  said  John  Wheeler,  his  executors, 
administrators  and  assigns,  for  the  said  term  of  63  years,  to 
wit  by  appointment  by  virtue  of  the  said  recited  power. — 
Averments :  that  John  Wheeler  entered  and  became  pos- 
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said  demised   land  in  such  manner  that  the  same  then        1858. 

became  and   henceforth   hitherto   have   continued    to   be 

respectively  annexed  and  belonging  to  the  freehold  of  the 

said  demised  premises,  and  none  of  which  ever  was  legally 

removable  by  the  defendants  or  any  other  tenant  possessed 

of  the  said  term  as  a  tenant's  fixture,  including  a  water 

com  mill,  being  part  of  such  erections  and  buildings  to  the 

said  messuage,  tenement  and  farm  belonging,  were,  whilst 

the  defendants  were  possessed  and  the  plaintiff  seised  as 

aforesaid,  and  during  the  said  term,  by  and  through  the 

acts  and  defaults  of  the  defendants^  and  not  by  or  through 

the  exercise  of  any  power  or  authority  contained  in  the 

said  lease  or  granted  thereby,  also  out  of  good  and  isub- 

stantial  and  complete  repair:  that  at  the  end  of  the  term, 

to  wit  on  the  25th  day  of  March,  1857,  on  which  day  the 

said  term  expired,  the  defendants  yielded  up  to  the  plaintiff 

the  said  several  premises  above  mentioned  out  of  good, 

complete  and  substantial  repair  as  aforesaid. 

Second  plea :  As  to  the  money  claimed  in  respect  of  the 
alleged  breaches  of  covenant,  the  defendants  for  defence  on 
equitable  grounds,  say :  That  during  the  term  granted  by 
the  said  lease,  and  whilst  the  defendants  were  possessed  of 
and  entitled  to  the  said  demised  premises  thereunder,  to 
wit  on  the  28th  February,  1832,  by  an  indenture  then 
made  between  the  defendants  and  the  plaintiff,  the  defend- 
ants leased  the  said  demised  premises  to  the  plaintiff,  from 
the  25th  March,  1831,  for  26  years,  less  30  days;  and  the 
plaintiff  thereby  covenanted  with  the  defendants  that  he 
would,  at  all  times  during  the  continuance  of  the  said 
demise,  at  his  own  costs  and  charges,  when  occasion  should 
require,  well  and  sufficiently  repair,  uphold,  maintain  and 
keep  in  good  tenantable  repair,  the  said  messuage  or  tene- 
ment, mill,  &c.,  and  outbuildings  thereby  demised,  and  all 
other  erections  or  buildings  which  should  or  might  be 
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and  is  entitled  to  recover  from  the  defendants  in  respect  of       1858. 
the  supposed  breaches  of  covenant  as  to  which  this  plea  is      V-^v-^-^ 

'^*  ^      ^  MiNSHULL 

pleaded:  and  that  the  defendants  are  ready  and  willing,  v, 

and  hereby  offer  to  set  off  and  allow  to  the  plaintiff  the 
damages  which  they  are  entitled  to  recover  against  him 
against  the  said  damages  which  the  plaintiff  is  entitled  to 
recover  against  them :  and  that  at  the  time  of  the  alleged 
breaches  of  covenant  as  to  which  this  plea  is  pleaded,  there 
was  mutual  credit  between  the  plaintiff  and  the  defendants 

Third  plea :  As  to  not  repairing  and  not  yielding  up  in 
repair  the  water  corn  mill  and  buildings  erected  on  the 
said  demised  premises  during  the  said  term. — That  the 
said  water  com  mill  and  buildings  were  not,  nor  were  nor 
was  any  or  either  of  them,  or  any  part  thereof,  in  being  at 
the  time  of  making  the  said  indenture,  or  at  the  commence- 
ment of  the  said  term,  and  the  same,  and  each  and  every 
of  them,  and  every  part  thereof,  were  and  was  first  erected 
and  built  after  making  the  said  demise,  and  after  the  com- 
mencement of  the  said  term,  and  were  then  entirely  new 
erections  and  buildings,  and  were  not  erected  or  built  in 
the  place  of  any  thing  standing  or  being  on  the  said 
demised  land  at  the  time  of  making  the  said  demise,  or  at 
the  commencement  of  the  said  term,  or  at  any  intermediate 
time. 

Demurrer  to  both  pleas,  and  joinders  therein. 

Webby  argued  in  support  of  the  demurrers  in  last 
Michaelmas  Term  (Nov.  18  and  19). — First,  as  to  the 
second  plea.  The  defence  is  not  founded  upon  any 
equitable  right  arising  out  of  the  contract  stated  in  the 
declaration,  but  upon  a  distinct  covenant,  from  which  a 
legal  claim  arises  which  may  be  enforced  in  a  cross  action : 
Stimson  V.  Hall  (a), 

(a)  1  H.  &  N.  SSI. 
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executors  and  adtDinistratorSy  would  be  bound,  but  not  the 
assignee  if  he  were  not  named;  for  the  law  would  not 
annex  a  covenant  to  a  thing  which  had  no  being;   but 
if  the  lessee  had  covenanted  for  himself  and  his  assigns, 
then,  for  as  much  as  it  was  to  be  done  upon  the  land 
demised,  it  should  bind  the  assignee ;  and  the  reason  given 
is^  that  although  the  covenant  did  extend  to  a  thing  to  be 
newly  made,  yet  it  was  to  be  made  upon  the  thing  demised 
and  the  assignee  was  to  take  the  benefit  of  it,  and  therefore 
he  should  be  bound  by  express  words :"  citing  Grey  v.  Cuth" 
bertion  (a).    It  is  singular  that  neither  the  learned  compiler 
nor  the  editors  of  Smith's  Leading  Cases  notice  the  point  as 
to  an  assignee  being  thus  bound  without  being  named.   The 
cases  both  before  and  subsequent  to  Spencer's  Case  (&)  are 
in  conflict  with  the  second  resolution  in  that  case.     In  an 
Anonymous  Case  in  Moor  (p.  159,  pL  300),  in  Hilary  Term, 
26  Eliz.,  all  the  Court  agree  that  if  lessee  for  life  covenants 
for  himself,  his  executors  and  administrators,  to  build  a  wall 
during  his  term,  and  afterwards  assigns  over  his  estate,  the 
grantee  of  the  reversion  may  maintain  an  action  of  covenant 
against  the  assignee.     **  And  Gawdy  remembered  a  case 
which  was  then  lately  adjudged  in  the  Common  Bench, 
wh^re  lessor  for  years  covenanted  in  his   lease   that  at 
the  end  of  the  term  he  would  make  a  new  lease  to  the 
lessee  or  his  assigns,  and  afterwards  granted  over  his  rever- 
sion, and  at  the  end  of  the  term  the  lessee  brought  covenant 
against  the  grantee."     [Watson^  fi. — The  case  in  Moor  is 
probably  Spencer's  Case."]     In  Smith  v.  Arnold  {c)^  **  the 
case  was:  lessee  for  life  covenanted  for  himself,  his  executors 
and  administrators,  to  build  an  outhouse  on  the  lands  of 
the  lessor,  and  afterwards  the  lessee  for  life  assigns  his 
estate  to  T.  S.     The  question  was,  whether  such  assignee 

(a)  2  Chit.  482.  (h)  6  Rep.  16  a. 

(e)  3  Sslk.  4. 
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might  be  chai^d  in  an  action  < 

9  not  built.     It  was  insisted 

the  assignor  had  covenanted  on 

and  administrators,  leaving  oui 

adjudged,  that   the   assignee,  t 

possession  of  the  lands,  hath  m 

the  covenants  which  run  with  tl 

is  one,  building  is  another,  and  t 

being  named  by  that  special  woi 

collateral  covenants."     Accordi 

tinction  depends,  not  on  the  na 

the  assignee,  but  on  the  nature 

it  concerns  the  land  or  is  mer 

r.  Cock  (a),  a  covenant  to  buil 

a  collateral  covenant,  which  d 

unless  named ;  while  a  covenant 

bind  tbe  assignee,  although  not 

the  benefit  of  (be  estate.     The 

which  relates  to  the  improvemei 

tion  of  the  estate,  binds  an  assign 

rec<^ised  also  in  Bally  v.  Wells 

of  tithes  covenanted  for  bimsel 

would  not  let  any  of  the  fermer 

part  of  the  tithes,  and  the  coven 

the  tithes  and  bind  tbe  assignee, 

on  equitable  grounds;  and  the 

assignee  ought  "  to  take  the  lease 
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(a)  Cro.Jic.l25.  (6)  SWib.  2 
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from  the  buildings,  and  therefore  he  ought  to  bear  the  bur- 
then,  though  not  named  There  is  nothing  in  Spencers 
Case  (a)  conflicting  with  that  view.  The  true  distinction  is, 
that  if  the  covenant  runs  with  the  land  it  binds  the  assignee, 
whether  named  or  not;  but  if  the  covenant  is  collateral 
only  it  does  not  bind  the  assignee,  unless  named.  The 
authorities  as  to  what  covenants  run  with  the  land  are 
collected  in  Smith's  Lead.  Cas.,  vol.  1,  p.  42. 

Atherton  {Field  with  him),  for  the  defendants. — First, 
the  second  plea  discloses  a  good  equitable  defence ;  and  it 
also  affords  an  answer  at  law,  on  the  principle  of  avoiding 
circuity  of  action.  The  words  "  for  defence  on  equitable 
grounds''  do  not  prevent  the  subject-matter  of  the  plea  from 
operating  as  a  defence  at  law,  if  in  fact  it  could  be  so 
pleaded.  It  is  a  good  plea  on  equitable  grounds,  because 
the  breaches  of  covenant  to  which  it  is  pleaded  result  from 
the  plaintiflTs  violation  of  his  covenant  with  the  defendant 
to  keep  the  premises  in  repair.  It  is  true  that  the  damages 
are  unliquidated,  but  the  two  claims  are  in  respect  of  the 
same  neglect  to  repair.  In  Beasley  v.  Darcy  (&),  the 
damages  which  the  tenant  claimed  against  his  landlord 
were  unliquidated.  iMrd  Cawdor  v.  Lewis  (c)  was  also  a 
case  of  unliquidated  damages.  But,  at  all  events,  the  plea 
is  good  at  law  in  avoidance  of  circuity  of  action.  The 
general  doctrine  on  this  subject  was  laid  down  in  Turner 
V.  Davis  (d)  where  Kelynge^  C.  J.,  said  that  "  the  law  abhors 
circuity  of  action."  The  subsequent  authorities  are  col- 
lected in  a  note  to  that  case  in  2  Wms.  Saund.,  p.  150  b. 
There  it  is  said,  ^'  But  a  cause  of  action  against  a  plaintiff 
will  be  no  bar  to  an  action  by  him  for  avoiding  circuity  of 
action,  when  the  recovery  in  both  actions  is  not  equal;  as 

(a)  6  Rep.  16  a.  (c)  1  Y.  &  C.  427. 

(b)  2  Scho.  &  Lcf.  403,  note.  (d)  2  Saund.  149. 
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kssee  demised  the  land  to  the  plaintiff  (the  housed  not 
kaving  been  built),  and  covenanted  with  the  plaintiff,  that 
be>    his    heirSy   executors  or  administrators  (not  adding 
assigns),  would  pay  the  rent  reserved  by  the  former  inden- 
ture,  and  perform,  or  effectually  indemnify  the  plaintiff  of, 
firom  and  against  all  the  covenants  therein  contained  on  the 
lessee's  or  assignee's  part  to  be  performed.     The  lessee 
afterwards  assigned  to  the  defendants.     And  it  was  held  in 
the  Excheqner  Chamber  (affirming  the  judgment  of  the 
Court  of  Queen's  Bench),  that  the  covenant  to  the  plaintiff 
was  not  such  a  covenant  as  would  pass  with  the  reversion 
of  the  land,  and  bind  assignees  not  named ;  and  therefore 
that  the  plaintiff  could  not  recover  against  the  defendant 
for  not  building  the  wall   or  indemnifying   the  plaintiff 
against  eviction  for  breach  of  the  covenant  to  build.     The 
doctrine  laid  down  in  Spencer^s  Case  {a)  was  there  recog- 
nised and  acted  on,  and  has  indeed  never  been  disputed. 
—He  also  referred  to  Anonymous  (6). 

Webby,  in  reply. — The  second  plea  cannot  be  supported 
as  an  equitable  defence.  In  Stimson  v.  Hall  {c)  Bram- 
well,  B.,  points  out,  that  in  Beasley  v.  Darcy  (d)  the  claim 
and  cross  claim  originated  in  one  transaction :  here  there 
is  no  natural  connection  between  the  two  claims.  The 
plaintiff's  claim  arises  out  of  an  indenture  made  anterior  to 
the  demise  by  the  defendant  to  him,  and  is  in  respect  of  a 
covenant  which  is  materially  different  from  and  larger  than 
the  covenant  in  that  demise.  There  is  no  authority  that  in 
such  case  a  Court  of  equity  would  grant  a  perpetual  in- 
junction.— Neither  is  the  plea  good  in  avoidance  of  circuity 
of  action.  That  doctrine  only  applies,  either  where  there 
would  otherwise  be  a  multiplicity  of  suits  and  only  the 

(a)  5  Rep.  16.  (c)  1  H.  &  N.  831. 

(b)  12  Mod.  384,  case  643.  (d)  2  Scho.  &  Lef.  40S,  n. 
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in  this  case.  The  declaration  was  on  a  demise  to  the  lessee, 
his  executors,  administrators  and  assiffns,  in  consideration 
of  the  rents  and  covenants  on  the  part  and  behalf  of  the 
lessee  and  his  assigns  to  be  paid,  done,  and  performed,  of  a 
messnage  and  lands,  with  liberty  to  the  lessee,  his  executors, 
admidTcrators  and  assigns^  to  make  any  erections  or  build- 
ings. The  lessee  covenanted  for  himself,  his  heirs,  executors 
and  administrators  (not  saying  assigns),  that  he,  his  heirs, 
executors,  administrators  or  assigns^  would  pay  rent ;  and 
that  he,  his  executors  or  administrators,  would  repair  the 
messuage  and  farm,  outhouses,  bams,  stable,  and  all  other 
erections  and  buildings  which  should  or  might  be  there- 
after erected,  and  all  the  gates,  &c.,  and  the  same  being  so 
repaired,  he,  the  lessee,  his  execuT9^s,  administrators,  and 
assigns,  at  the  end  of  the  term  would  yield  up.  There  was 
a  breach  alleged,  in  non-repair  and  not  yielding  up  in 
repair.  The  third  plea  was  pleaded  to  a  part  of  this,  viz., 
to  so  much  as  complained  in  respect  of  a  water  corn  mill, 
cottages,  and  other  buildings  erected  and  built  during  the 
term,  and  shewed  that  they  were  buildings  erected  during 
the  term,  and  not  erected  in  place  of  others  previously 
existing.  It  was  contended  that  this  plea  was  good  on  the 
authority  of  the  first  resolution  in  Spencer*s  Case,  the  lessee 
not  having  covenanted  for  his  assigns. 
f  The  state  of  the  authorities  in  question  seems  as  follows : — 
The  proposition,  that  a  covenant  which  would  run  with  the 
land  if  the  assignee  were  named,  does  not  where  he  is  not 
named  and  the  thing  was  not  in  esse  at  the  time  of  the 
making  of  the  covenant,  is  laid  down  in  Spencer^s  Case  (a). 
The  same  is  to  be  found  in  Comyns'  Digest,  Govt.  (C.)  3, 
citing  Spencer's  Case  and  Jones,  223,  which  however  does 
not  support  the  doctrine.  It  is  not  found  in  Rolle.  It 
is  in  Viner's  Abridgement,  "Covenant"  (L.),  where  how- 

(fl)  5  Rep.  16  a. 
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for  it.  It  would  not  be  enough,  to  justify  a  departure  from  1858. 
it,  that  it  was  without  a  known  reason;  it  ought  to  be  ^^^^^^ 
followed  at  least,  unless  contrary  and  repugnant  to  other  ^  o. 
rules  and  principles.  But  in  deciding  which  of  two  con- 
flicting sets  of  authorities  is  correct,  it  is  not  irrelevant 
to  look  at  the  reason  of  the  thing.  No  doubt  the  resolu- 
tion in  Spencer^s  Case  has  been  repeatedly  cited,  or  the 
same  thing  said  as  is  said  there ;  but  that  resolution  is  the 
foundation  of  the  opinion;  it  never  appears  to  have  been 
acted  on ;  on  the  contrary.  Moor,  1.59,  and  Smith  v.  Arnold 
are  decisions  the  other  way.  In  the  present  case  we  think 
it  sufficient  to  say,  that  as  the  covenant  is  not  a  covenant 
absolutely  to  do  a  new  thing,  but  to  do  something  con- 
ditionally, VIZ.,  if  there  are  new  buildings,  to  repair  them ; 
as  when  built  they  will  be  part  of  the  thing  demised^  and 
consequently  the  covenant  extends  to  its  support^  and  as  the 
covenant  clearly  binds  the  assignee  to  repair  things  in  esse 
at  the  time  of  the  lease,  so  does  it  also  those  in  posse,  and 
consequently  the  assignee  is  bound.  There  is  only  one 
covenant  to  repair;  if  the  assignee  b  included  as  to  part, 
why  not  as  to  all  ?  On  these  grounds  we  think  the  third 
plea  bad. 

The  second  plea  was  pleaded  to  the  breaches  for  not  repair- 
ing and  yielding  up  repaired  the  same  premises ;  but  nothing 
turns  on  the  time  of  their  erection.  The  plea  states  that, 
while  the  defendants  were  assignees  of  the  demised  premises, 
they  demised  them  to  the  plaintiff  for  a  term  short  by  a  few 
days  of  their  own ;  that  he  covenanted  to  repair  and  yield 
up  in  repair,  the  defendants  finding  certain  timber  and  iron 
work.  The  plea  then  alleges  that  the  want  of  repair  com- 
plained of  by  the  plaintiff  was  caused  by  his  default, 
and  was  a  breach  of  his  covenant,  and  that  they  the  defend- 
ants were  ready  to  find  timber  and  iron  work,  and  that 
they  are  entitled  to  recover  from  the  plaintiff  the  amount  of 
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1858.        damages  he  seeks  from  them.     This  plea  professed  to  be 

^7^^^~^      pleaded  on  equitable  grounds.     But  it  was  urged  that  it 

*•  was  good  at  common  law,  for  avoiding  circuity  of  action.    It 

is  not  necessary  to  say  whether  a  plea  pleaded  professedly  on 

equitable  grounds  can  be  held  good  at  common  law,  for  we 

are  of  opinion  this  plea  is  not  good  at  common  law.     Mr. 

Atherton  contended,  and  truly,  that  it  was  alleged  as  a  fact, 

and  if  it  could  be  true  must  be  taken  to  be  true,  that  all  the 

non-repair  was  the  plaintiff's  default,  and  that  the  damages 

were  identical.     But  there  is  a  period  of  time  to  which  the 

defendants'  covenant  extends  and  the  plain  tiflTs  does  not ; 

viz.,  the  thirty  days  for  which  their  term  exceeds  his.     For 

these  thirty  days  of  non-repair  and  the  not  yielding  up  the 

premises  repaired  at  the  end  of  them,  the  plaintiff  has  a 

cause  of  action,  possibly  of  a  substantial  character,  certunly 

for  nominal  damages.     The  plea  therefore  cannot  be  true, 

that  the  breach  of  covenant  by  the  defendants  was  caused 

by  the    plaintiff,   and   that  the  defendants    can   recover 

from  him  all  he  is  entitled  to  recover  from  them  in  respect 

of  the  same  matter.     Again,  the  defendants  were  bound  to 

find  timber  and  iron  work.     They  do  not  say  none  was 

required ;   on  the  contrary,  they  say  they  were  willing  to 

find  it.     The  plaintiff's  covenant  is  less  onerous,  then,  than 

the  defendants',  and  the  statement  that  the  damages  are 

identical  cannot  be  true.     The   last  consideration  shews 

also  that  the  plea  is  not  good  as  an  equitable  plea.     We 

accordingly  give  judgment  against  this  plea. 

Judgment  for  the  plaintiff 
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Edmonds  v,  Eastwood  and  Others.  Jan.  27. 

X  HIS  was  an  action  to  recover  a  sum  claimed  as  arrears  Bj  indenture, 
of  royalties  or  rents,  in  respect  of  bricks  made  upon  land  was  demised 
held  by  the  defendants  under  demises  from  a  predecessor  to  the  i^ee 
in  title  of  the  plaintiff  to  one  Isaac  Parry,  whose  interest  the^d,  day 
has  come  by  assignment  to  the  defendants.     In  pursuance  ^^  o^her**' 
of  the  Common  Law  Procedure  Act,  1852,  the  following  materials  for 

°   making  bncks, 

case  was  stated,  without  pleadings,  for  the  opinion  of  this  and  to  make 

Court. —  bricks  upon 

,  the  premises^ 

By  indenture  dated  the  25  th  March,  1845,  and  made  for  a  term  of 


between  Sir  Edward  Bowyer  Smyth  of  the  one  part,  and  paying  to  the* 
Isaac  Parry  of  the  other  part.  Sir  Edward  Bowyer  Smyth  y^SyVent 


demised  to  Isaac  Parry,  his  executors,  &c.,  a  piece  of  land  for^^rf*^' 
containing  seven  acres,  with  power  to  the  lessee  to  raise,  ^^}*  ^y  ^^^^' 

°  '^  ^  terly  payments: 

dig,  and  get,  on  and  from  the  demised  land,  clay,  brick  also  paying  to 

the  lessor,  for 

earth,  loam,  sand,  and  other  materials  proper  for  the  making  royalty  or 
of  bricks,  and  to  make  the  same  into  bricks  upon  the  said  yearly  sum  of 
premises,  for  the  purpose  of  sale  and  to  sell  and  dispose  of  equal*  quanerly 
such  bricks,  and  to  erect  thereon  kilns,  buildings,  and  fhewrale'days: 
machines :  To  have,  hold,  use,  exercise,  and  enjoy  the  said  1^^*8*6^0?"*^ 
piece  of  land,  clay,  brick  earth,  loam,  sand,  powers,  ^ery  thousand 
liberties,   &c.,   for  the  term   of  fourteen  years  from   the  •"^  above  the 

first  million 

date.     And  to   have,  hold,  take,  and   dispose  of  all   the  which  should 
clay,  brick  earth,  loam,  sand,  and   other  produce  to  be  the  premises 
raised  and  gotten  by  the  said  Isaac  Parry,  his  executors,  ^n  Tidtrional"* 
&c.,   during   the   said    term,   subject   to   the   stipulations,  reJJof*2#.  "o 
covenants,  and  agreements  in  the  said  indenture  contained  \^f^^  °f  **'® 

every  year. — 
MtUm  that  both  the  royalties  or  brick  rents  were  chargeable  with  income  tax,  and  that  it  was 
payable  in  the  first  instance  by  the  lessee  who  was  entitled  to  deduct  it  from  the  amount  due  to 
the  lessor. 
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and  in  respect  of  which  9uch  royalties  and  brick  rents  have       is&S. 
accrued  due  to  the  plaintiff.  JlT"*"^"^ 

■^  EDMONDi 

Property  or  income  tax  has  been  from  time  to  time  v. 

Eabtwoop. 
aweaaed  and  charged  in  respect  of  the  said  100/.  royalty 

or  brick  rent,  and  upon  the  said  other  royalty  or  -brick 
rent  at  the  rate  of  l^.  4d.  in  the  pound,  and  afterwards  and 
without  prejudice  to  the  questions  now  submitted  to  the 
Court,  the  defendants  have  paid  the  same  to  the  Commis- 
sioners of  Inland  Revenue  and  have  paid  to  the  plaintiff 
tbe  amoutlt  of  the  royalties  or  rents  which  have  accrued 
due  under  the  said  demise,  less  the  several  sums  so  assessed, 
charged  and  paid. 

The  plaintiff  has  allowed  the  amount  of  income  or 
property  tax  chargeable  upon  or  payable  in  respect  of  the 
surface  rent  of  17/.,  but  he  contends  that  such  tax  is  not 
legally  assessable,  chargeable,  or  payable,  as  landlord's  pro- 
perty or  income  tax,  in  respect  either  of  the  royalty  or 
brick  rent  of  lOOil,  or  of  the  said  royalty  of  2s.  for  every 
thousand  bricks  made  over  and  above  the  first  million. 

The  questions  for  the  opinion  of  the  Court  are,  whether 
property  or  income  tax  can  be  properly  assessed  or  charged, 
and  upon  whom,  in  respect  of  the  said  royalties  or  brick 
rents,  or  either  and  which  of  them ;  and  if  assessable  or 
chargeable,  then,  whether  the  same  is  landlord's  property 
or  income  tax. 

If  the  Court  shall  be  of  opinion  that  income  or  property 
tax  is  not  chargeable  upon  or  payable  either  in  respect 
of  the  said  royalty  or  rent  of  100/.,  or  of  the  said  royalty 
or  rent  of  2s.  per  thousand  bricks,  as  landlord's  property  or 
income  tax,  and  that  the  plaintiff  is  not  in  any  way  liable 
thereto  or  bound  to  pay  or  allow  any  part  thereof,  then 
judgment  is  to  be  entered  up  for  the  plaintiff  for  the  sum 
claimed. 

If  the  Court  shall  be  of  opinion  that  income  or  property 
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of  TdJ'    The   60th  section  prescribes  certain  rules  for 

assessing  the  duties  under  these  Schedules : — *'  No.  1 .  The 

annual  value  of  lands,  tenements,  hereditaments  or  heritages  «• 

-  Eastwood. 

chaiged  under  Schedule  (A.)  shall  be  understood  to  be  the 
rent  bj  the  year  at  which  the  same  are  let  at  rack  rent, 
&c. :  which  rule  shall  be  construed  to  extend  to  all  lands, 
tenements  and  hereditaments  or  heritages  capable  of  actual 
occupation,  of  whatever  nature  and  for  whatever  purpose 
occupied  or  enjoyed,  and  of  whatever  value,  except  the 
properties  mentioned  in  No.  11,  and  No.  III.  of  this  Sche^ 
dule*"    These  royalties  are  not  rent  within  the  meaning  of 
that  schedule,  but  profits  which  the  landlord  makes  by  the 
sale  of  a  portion  of  the  land  itself.     Rent  is  something  paid 
for  the  use  of  the  land.     ^Pollock,  C.  B. — In  every  demise 
of  land,  whether  of  the  surface  or  beneath,  the  land- 
lord grants  not  merely  the  use  of  the  land  but  sells  a 
portion  of  the  land  itsel£     No  grass  or  com  can  grow 
without  taking  some  of  the  silez  of  the  earth  which  forms 
part  of  the  land.     If  what  is  taken  is  considerable,  as  in  the 
case  of  a  marble  quarry  or  a  copper  or  coal  mine,  special 
provision  is  made  for  it  in  this  act  of  parliament.     In  the 
case  of  brick  earth,  the  value  of  that  which  is  taken  from 
the  corpus  of  the  land  is  so  inconsiderable  with  reference 
to  the  value  of  the  article  manufactured  from  it,  that  it 
seems  to  me,  the  Act  having  made  no  provision  for  brick 
earth,  the  question  is,  to  which  of  the  schedules  it  is  to  be 
referred.     Martin,  B. — Is  it  not  within  Rule  6  of  No.  11.  ?] 
That  rule  is, — "Of  all  other  profits  arising  from  lands, 
tenements,  hereditaments,  or  heritages  not  in  the  actual 
possession  or  occupation  of  the  party  to  be  charged,  and 
not  before  enumerated  ;'*  and  they  are  "  to  be  charged  on 
the  receivers  of  such  profits  or  the  persons  entitled  thereta** 
That  means  contingent  or  varying  profits ;  and  if  this  case 
fidla  within  that  rule,  the  duty  b  not  to  be  assessed  on  the 

▼OL.  n. — K.   a.  H  H  H .  EXCH. 
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the  first  place,  the  clear  net  profits  must  be  ascertained,        1858. 
and  the  duty  paid  on  that  by  the  persons  carrying  on  the      ^T"^*^^ 

conoem ;  and  then  all  persons,  includinir  the  owner  of  the  ^^ 

*^  ^  Eabtwood. 

soil,  are  to  allow  out  of  the  profits  a  deduction  of  the  duty.] 
In  that  case  the  land  would  be  assessed  twice  over.  "  All 
such  persons"  means  the  persons  engaged  or  carrying  on 
the  concern.  The  duty  is  to  be  deducted  as  between 
themselves,  and  it  is  to  be  charged  before  paying  them 
or  the  owner  of  the  soil  or  any  creditor.  Schedule  (D.)  is 
expressly  applicable  to  profits  made  by  trade. 

Bavill  {Rochfort  Clarke  with  him),  for  the  defendants. — 
These  brick  rents  are  properly  assessed  and  the  duty  is 
payable  by  the  plaintiff.  The  title  of  the  Act  shews  that 
its  object  was  to  impose  a  duty  on  profits  arising  firom  every 
description  of  property.  Schedules  (A.),  (B.)  and  (C.) 
having  particularised  certain  properties,  Schedule  (D.) 
imposes  the  tax  on  profits  firom  any  kind  of  property.  By 
section  100,  the  duties  mentioned  in  Schedule  (D.)  **  shall 
extend  to  every  description  of  property  or  profits  which 
shall  not  be  contained  in  either  of  the  Schedules  (A.\ 
(B.)  or  (C.),"  &c.,  and  shall  be  paid  by  the  person  receiving 
the  same.  So,  that  if  this  case  is  not  within  either  of  the 
three  first  schedules,  it  is  within  Schedule  (D.)  The  60th 
section  prescribes  certain  rules  for  assessing  the  duty  under 
Schedule  (A.)  No.  L  relates  to  land  let  at  a  rack-rent; 
aiid  it  excludes  the  cases  within  No.  IL  and  No.  III.  This 
ease  is  not  within  No.  L  No.  II.  relates  to  cases  where 
there  is  no  occupation  by  permission  of  a  landlord,  but 
where  a  person,  in  the  relation  of  landlord,  is  entitled  to 
profits  arising  from  the  land,  as  tithes,  dues,  fines,  heriots, 
&c.  The  Sixth  Rule  means  '^all  other  profits  ejusdem 
generis."  Though  these  profits  are  not  strictly  rent^  yet 
they  arise  out  of  and  are  connected  with  the  land.   No.  IIL 

H  H  u  2 
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the  course  of  the  ai]gument ;  and  even  if  this  case  were 
withm  No.  III.  of  Schedule  (A.),  I  should  come  to  the 
same  conclusion.    I  think  that  the  1002.  a  year  which  v, 

_  _  Eastwood. 

Mr.  Liish  contended  must,  from  the  nature  of  things,  be 
considered  a  royalty,  is  not  so,  but  is  a  rent  properly  so 
called.  In  reality  all  rent  includes  the  privilege  of  con- 
verting some  part  of  the  soil  into  that  which  b  the  produce 
of  the  land.  Even  in  the  humblest  use  of  land  for  the 
purposes  of  agriculture,  some  small  portion  of  it  is  carried 
away;  and  in  the  case  of  land  which  is  so  rich  as  to 
be  capable  of  cultivation  without  manure,  still  more  of  it ; 
and  considering  that  the  actual  value  of  clay  bears  so  small 
a  proportion  to  the  manufactured  article— differing  alto- 
gether  in  that  respect  from  coal,  salt  or  slate — I  am  confirmed 
by  that  in  my  notion  that  it  was  never  intended  to  be  within 
these  other  portions  of  the  Act  In  the  case  of  a  coal,  salt 
or  slate  mine,  if  the  landlord  refused  to  accept  a  royalty, 
but  let  the  land  for  a  yearly  rent,  could  it  be  contended 
that  the  tenant  of  the  mine  would  not  be  entitled  to  deduct 
what  he  paid  to  his  landlord  as  rent?  It  seems  to  me  that 
the  landlord  would  stand  in  precisely  the  same  relation  to 
the  tenant  as  if  it  were  agricultural  land.  So  if  the  land- 
lord lets  his  land  out  and  out,  either  for  building  or  making 
a  dock  or  other  purposes,  for  a  clear  annual  rent.  Here 
the  tenant  agrees  to  pay  100^  a  year  as  rent^  and  the 
landlord  contemplates  the  payment  of  the  income  tax,  for 
it  18  expressly  mentioned  in  the  deed.  For  these  reasons 
it  appears  to  me  that,  whether  taken  in  one  way  or  the 
other,  the  result  is  the  same  ;  though  in  my  judgment  this 
18  merely  a  dry  rent  I  do  not  think  that  the  case  is 
within  those  provisions  of  the  Act  to  which  Mr.  Lu$h 
has  directed  our  attention,  such  as  salt  works,  quarrie^i 
slate  quarries,  and  other  works  of  that  sort. 
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Habtim,  B. — ^I  am  of  the  wne  opinion.  The  fin 
section  of  the  5  &  6  Vict  c.  35,  grants  to  the  Ciow 
duties  apon  all  lands  under  Schedole  (A.) ;  upon  oocopi 
tion  of  lands  nnder  Schedule  (B.);  upon  the  profits  ami 
firom  annuities  and  oflBces  under  Schedule  (C);  and  and 
Schedule  (D.)  ^  upon  the  annual  profits  or  gains  arising  < 
accruing  to  any  pencm  firom  any  kind  of  property  whi 
ever.**  That  is  an  express  enactment  that  upon  all  qpeci 
of  profits  and  property  duty  shall  be  paid.  Now,  it  appes 
that  by  this  lease  the  repiesentatiTe  of  Sir  £•  B.  Smyth 
entitled  to  a  rent  of  172.  10«.  for  the  sarbce  of  the  Ian 
It  is  not  disputed  that  he  must  pay  the  income  tax  up( 
that  Next,  there  is  to  be  paid  to  him  ^for  royalty  < 
brick  rent**  the  yearly  sum  of  lOCMl  dear  of  all  dedoctioi 
{except  landhnTs  property  or  income  tmx),  to  be  paid  by  foi 
equally  quarterly  payments  on  the  same  quarter  days 
the  said  yearly  surfiu^e  rent  of  liiL  lOsJ*  The  first  questii 
is,  what  is  that  yearly  sum  ?  It  is  called  ^royalty  or  bci 
rent."  Mr.  Lush  did  not  in  terms  say,  but  he  left  it  to  I 
inferred,  that  this  was  a  royalty  under  the  Fourth  Rule 
Na  IL  in  Schedule  (A.).  I  am  clearly  of  optnion  that 
not  so ;  for  the  rule  is, — ^  Of  man<X8  and  other  royalty 
including  all  dues  and  other  services ;"  and  I  appreha 
that  the  royalties  there  mentioned  are  royaldes  properly 
called ;  this  is  nothing  of  the  kind :  it  is  a  sum  of  mom 
annually  to  be  paid  for  taking  away  a  portion  of  the  so 
I  do  not  mean  to  bind  myself  to  an  expresaon  of  ofim 
that  this  lOOiL  a  year  is  rent  properly  so  called ;  but  1 1 
inclined  to  think  it  is,  and  that  it  might  be  distrain 
for  as  of  common  right.  The  word  ** royalty**  is  us 
in  leases  of  mines  of  coal  and  minerals,  and  it  means  a  sc 
of  money  to  be  paid  in  respect  of  a  certain  portion  of  t 
produce  of  the  mine :  it  is  to  be  paid  every  year,  but 
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uncertain  lo  respect  of  the  quantity  of  coal  or  mineral  got.        1858. 
It  seems  to  me  that  the  word  "  royalty'*  in  this  lease  is  not     ^T"""^^ 
a  royalty  within  the  Fourth  Ruley  Na  II.,  Schedule  (AA  «. 

Eastwood*. 
but  that  it  means  a  rent;  and  though  it  is  not  necessary  to 

express  an  opinion  as  to  that>  my  impression  is,  that  upon 

looking  at  the  old  authorities  on  the  subject,  it  will  be 

found  to  be  a  rent  properly  so  called.     It  is  a  certain  sum 

payable  annually  by  the  tenant  in  respect  of  his  occupation 

of  the  land ;  and  in  my  opinion  that  is  rent,  according  to 

the  definition  in  the  old  authorities  (a).    That  being  so, 

the  lOQL  a  ye^  is  within  the  same  principle  as  the  1 721 10«. : 

it  is  a  reservation  of  117/.  10^.  rent,  in  two  sums  of  1002. 

and  IIL  lOs.    Further,  there  is  an  express  provision  in  the 

dee<^  that  out  of  the  1002.  a  year  the  landlord's  income 

tax  shall  be  deducted    An  annual  sum  is  to  be  paid  to 

Sir  E.  B»  Spyth,  and  in  respect  of  that  he  is  liable  to  the 

income  tax,  because  it  is  an  annual  profit  arising  to  him 

tpom  property  in  Great  Britain,    Then,  that  lOOiL  a  year  is 

to  represent  a  million  bricks ;  and  after  that  number  has 

been  made,  he  is  to  be  paid  for  every  thousand  above  that 

an  additional  royalty  or  brick  rent  of  2s.,  clear  of  all 

deductions.     That  is  the  third  head  of  profit;  and  except 

a  million  bricks  be  made  nothing  arises  out  of  it,  but  if 

upwards  of  a  million  bricks  are  made,  then  for  eveiy 

thousand  he  is  entitled  to  28.,  payable  to  him  in  the  nature 

of  rent,  Mr.  Ltuh  contended  that  this  falls  within  the  Third 

Rule  of  No.  III.,  Schedule  (A.).    I  concur  with  the  Lord 

Chief  Baron  that  there  is  considerable  doubt  whether  that 

is  so;  but  assuming  it  to  be  so,  it  is  clear  that  the  income 

tax  is  assessable  and  is  to  be  deducted  from  the  amount 

payable  to  the  landlord.    If  the  Thud  Rule  of  No.  lU, 

Schedule  (A.),  be  read  with  reference  to   the  subject- 

(a)  See  Co.  Litt.  142  a. ;  Com.  Dig.  tit  Bent  (A.) ;  Gilbert  on 
Bent,  p.  30. 
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that  it  is  by  no  means  clear  that  this  case  is  within 
that  rule,  but  whether  it  is  or  not,  it  seems  to  me  that 
the  duty  is  properly  payable  by  the  plaintiff  in  respect  of 
this  2s,  a  thousand  beyond  the  million;  and  that  the 
answer  to  the  questions  submitted  to  us  is,  that  the 
defendants  are  entitled  to  deduct  the  tax. 

Watson,  B. — I  am  of  the  same  opinion.  There  is  a 
demise  of  seven  acres  of  land,  with  power  to  the  lessee  to 
take  clay,  brick  earth,  loam,  sand,  and  other  materials 
proper  for  making  bricks,  and  to  make  the  same  into  bricks 
upon  the  premises  for  the  purpose  of  sale.  There  are  three 
reservations:  first,  there  is  a  surface  rent  of  17^  105.,then 
there  is  a  royalty  or  brick  rent  of  1002.  a  year,  clear  of  all 
deductions  except  landlord's  property  or  income  tax,  and 
then  for  every  thousand  bricks  above  the  first  million  an 
additional  royalty  or  brick  rent  of  2^.,  clear  of  all  deduc- 
tions, except  as  aforesaid.  Then  comes  the  question,  what 
are  the  two  first  reservations.  The  17 L  lOs,  is  clearly  a 
sur&ce  rent :  it  b  a  rent  in  the  strictest  meaning  of  the 
term,  llie  next  is  called  a  brick  rent  The  word  ^'rent^' 
is  a  term  of  art;  it  means  rent  properly  so  called,  and 
which  may  be  dbtrained  for  as  of  common  right.  Then 
there  is  a  third  reservation  of  2^.  for  every  thousand  bricks 
above  the  first  million.  These  payments  are  what  the 
landlord  derives  from  his  property.  In  construing  the  Act, 
it  is  necessary  to  look  at  the  first  clause  which  gives  the 
whole  principle  upon  which  the  taxation  takes  place.  First, 
there  is  Schedule  (A.),  in  respect  of  lands,  tenements,  and 
hereditaments.  Next  is  Schedule  (B.),  in  respect  of  the 
oeeupaiUm  of  lands,  tenements,  and  hereditaments.  Sche- 
dule (C.)  has  reference  to  profits  arising  from  annuities, 
dividends,  shares,  and  matters  of  that  kind.  Schedule  (D.) 
relates  to  the  annual  profits  or  gains  arising  or  accruing 
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respect  of  the  cultivation  of  the  sur&ce  of  the  land,  is  not        1858. 
correct.     It  would  be  a  monstrous  construction,  to  bold  that      ^T"^*^^ 

Edmonds 

a  landlord  might  sell  the  whole  of  the  material  beneath  the  «• 

,  ,  ,  Eastwood. 

surface  and  pay  no  income  tax  in  respect  of  it  It  seems 
to  me  that  this  land,  being  used  as  a  brick  field  or  for  the 
purpose  of  getting  clay,  unless  it  is  within  No.  IL  or  III., 
is  assessable  upon  the  amount  of  profit  derived  by  the  land- 
lord. That,  I  believe,  is  the  true  interpretation  of  the  Act» 
The  first,  second,  and  third  rules  of  No.  IL  have  no  appli- 
cation to  this  case.  Then  the  fourth  is  "  of  manors  and 
other  royalties,"  &c. ;  the  fifth  relates  to  fines  on  demise 
of  land;  the  sixth  is  *'of  all  other  profits  arising  firom 
lands,  &C.,  not  in  the  actual  possession  or  occupation 
of  the  party  to  be  charged  and  not  before  enumerated.'' 
That  applies  to  something  which  may  be  the  subject- 
matter  of  occupation ;  and  I  do  not  think  that  this 
case  is  within  that  rule.  Then  comes  No.  III.,  of  which 
the  first  Rule  is — ''  Of  quarries  of  stone,  slate,  limestone, 
or  challu"  The  Second — ''Of  mines  of  coal,  tin,  lead^ 
copper,  mundic,  iron,  and  other  mines."  This  is  not  a 
mine,  it  is  more  in  the  nature  of  a  quarry.  The  Third 
Rule  is — ''  Of  iron  works,  gas  works,  salt  springs,  or  works, 
alum  mines  or  works,  water  works,"  &C.,  and  ''  other  concerns 
qJ  the  Uhe  nature.^  These  latter  words  refer  to  works,  &c,. 
of  the  same  kind  as  those  before  mentioned;  but  the 
di^ng  clay  and  making  it  into  bricks  is  a  very  difierent 
matter.  Brick  works  are  very  common  in  the  suburbs 
of  large  towns,  and  it  is  remarkable  that  the  legislature  has 
not  mentioned  them  in  the  Act  I  agree  with  my  brpther 
Martin  that,  with  respect  to  the  17/.  lOs.  and  the  100^  a 
year,  the  duty  is  payable  on  those  sums  as  rent  It  would 
be  a  strange  construction  of  the  Act  to  hold  that  a  person 
who  gets  117il  10«.  a  year  by  letting  hb  land  to  make 
bricks  out  of  the  clay,  should  pay  no  income  tax  because 
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the  undertaking  did  not  return  any  profit.  There  i 
power  to  charge  the  duty  on  the  occupier,  and  it  is  to 
deducted  from  the  profits  payable  to  the  landlord, 
opinion  therefore  is,  that  the  plaintiff  is  chargeable 
respect  of  these  royalties,  that  the  duty  is  payable  in 
first  instance  by  the  defendants,  and  that  they  are  end 
to  deduct  it ;  and  consequently  judgment  of  nolle  proei 
ought  to  be  entered. 


Chaknell,  B. — I  agree  that  the  defendants  are  enti 
to  judgment  upon  the  whole  matter  submitted  to  our  < 
sideration.  The  plaintiff  is  owner  of  the  reversion  of 
lease  granted  by  Sir  E.  B.  Smyth,  whereby  three  sei 
payments  were  reserved ;  one  of  17/.  lOs;  which  I 
call  a  surface  rent ;  another,  whether  it  is  called  a  roj 
or  a  rent,  a  fixed  payment  of  100/.  a  year;  and  the  t 
a  varying  payment  of  2s,  for  every  thousand  bricks  n 
beyond  a  million.  The  two  substantial  questions  ar 
to  the  royalty  of  100/.  a  year,  and  the  reservation  of  ! 
thousand  bricks ;  and  we  are  to  consider,  first,  whethe 
assessment  can  be  made  at  all  in  respect  of  them ;  secoc 
whether  it  should  be  so  made  that,  though  chargeabl 
the  first  instance  on  the  defendants,  they  should  be  ent 
to  deduct  it  firom  the  sums  payable  by  them  to  the  plaii 
I  am  of  opinion  that  the  duty  can  be  assessed  in  respe 
these  two  brick  rents,  and  that  the  plaintiff  is  ultimf 
liable  to  pay  it  According  to  the  case  of  Danu 
Grade  (a),  a  right  of  dbtress  would  attach  in  respec 
the  2t.  a  thousand  bricks,  provided  more  than  a  mil 
were  made  in  the  course  of  the  year.  Then,  by  the 
daose  of  the  5  &  6  Vict  c.  35,  duties  are  imposes 
respect  of  the  several  matters  defined  in  the  Schedules,  ( 
(B^)»  (.t\),  (D.)  and  (E).  Schedule  (A.)  imposes  the  U 
wapect  of  landed  property ;  (B.)  in  respect  of  occupat 

(«)  6  Q.  B.  145. 
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(C.)  in  respect  of  profits  arising  from  annuities,  dividends, 
and  property  of  that  description.  (D.)  has  a  wider  opera- 
tion, and  imposes  the  tax  on  property  not  provided  for  by  «. 

£A8TW00D. 

the  three  preceding  schedules;  and  when  I  couple  with 
those  four  schedules.  Schedule  (R),  I  cannot  doubt  that 
the  intention  of  the  legislature  was  to  include  every  species 
of  property.  Then,  are  these  brick  rents  a  species  of  pro- 
perty ?  They  are  sums  of  money  which  the  landlord,  by 
his  contract,  has  a  right  to  receive,  and  for  which,  if  not 
paid  when  due,  he  is  entitled  to  distrain ;  and  if  I  can  see 
clearly  that  the  duty  is  imposed  on  this  property,  I  cannot 
avoid  coming  to  the  conclusion  that  he  is  the  person  who 
ought  in  the  result  to  pay  it.  The  rules  relating  to 
Schedule  (A.)  follow  immediately  after  the  60th  section. 
The  material  ones  are  No.  I.,  No.  11.,  and  No.  IIL  I  am 
of  opinion  that  Rule  No.  L  would  include  this  property, 
unless  it  is  included  within  No.  II.  or  IIL ;  and  if  it  is  in 
Na  L,  because  it  is  not  in  No.  II.  or  IIL,  I  think  that  it  is 
assessable  and  that  the  landlord  must  bear  the  amount  of 
the  assessment  Then,  is  it  within  No.  II.,  so  as  to  be 
taken  out  of  No.  L  by  force  of  the  exception?  I  am 
clearly  of  opinion  that  it  is  not ;  and  I  adopt  the  view 
taken  by  my  brother  Martin  as  to  that.  It  is  said  that 
it  is  taken  out  of  No.  L  by  the  Fourth  Rule  of  No.  IL, 
which  is, — **  Of  manors  and  other  royalties,  including  all 
dues  and  other  services,  or  other  casual  profits  (not  being 
rents  or  other  annual  payments  reserved  or  charged),**  &c 
I  interpret  those  words  to  mean  profits  of  manors,  such  as 
fines  on  admission  or  alienation,  heriots,  &c.  Then  it  is  said 
that  this  property  may  be  taken  out  of  No.  L,  not  by  force 
of  No.  IL,  but  by  force  of  the  Third  Rule  of  No.  IIL ; 
but  if  so,  I  think  that,  though  the  assessment  is  to  be  made 
under  No.  IIL,  the  same  liability  ultimately  attaches  to  the 
landlord.    I  agree  in  the  construction  which  my  brother 
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worked:   that  the  defendant  on  divers  days  and  times,        1858. 

without  the  leave  and  licence  and  ajrainst  the  will  of  the      ^T^*"^^ 

^  B0GS&8 

plaintiff)  so  wrongfully,  negligently  and  improperly,  and  »• 

without  leaving  any  proper  or  efficient  support  in  that 
behall^  worked  certain  quarries  of  the  defendant  near  to 
the  said  messuages;  that  by  reason  of  the  premises  the 
foundations  of  the  said  messuages  became  and  were  gready 
weakened,  injured  and  damaged,  undermined  and  rendered 
unsafe  and  unstable,  and  incapable  of  supporting  the  said 
messuages  as  they  otherwise  would  have  done;  and  the 
said  messuages  cracked  and  sank  in,  and  part  thereof  fell 
down  and  became  and  were  wholly  prostrated,  &c. 

Plea  (inter  alia). — That  the  plaintiff  was  not  possessed 
of  the  said  messuages  or  of  any  part  thereof,  nor  was  the 
plaintiff  of  right  entitied  to  the  said  foundations,  or  the 
support  thereof,  or  to  have  the  same  supported  of  right  by 
the  land  in  which  the  said  quarries  were  worked  as  alleged. 
— lasoe  thereon. 

At  the  trial  before  Cockbum,  C.  J.,  at  the  Denbighshire 
Summer  Assizes,  it  was  proved  that  many  years  ago  the 
plaintiff  had  enclosed  a  piece  of  land,  part  of  certain 
wastes  belonging  to  the  Crown,  in  the  parish  of  Wrexham. 
He  built  two  cottages  upon  it  in  1824,  and  in  the  following 
year  obtained  a  grant  from  the  Crown  of  the  land  with  the 
cottages  so  built  upon  it,  <*  excepting  and  reserving  to  the 
Eang  and  his  heirs  and  successors  the  mines,  minerals  and 
quarries,'*  with  fi«e  liberty  to  the  King  and  his  assigns  to 
enter  upon  the  premises,  to  search,  dig  for  and  carry  away 
the  same.  The  property  in  the  quarries  was  vested  in 
the  Biarquis  of  Westminster  in  fee.  One  house  was  about 
thirty  yards  from  a  quarry  in  which  the  defendant  and  his 
predecessors,  tenants  of  the  Marquis  of  Westminster,  had 
worked  for  sixty  years.  At  the  time  the  house  was  built 
the  quarry  was  very  litde  worked,  but  the  defendant  about 
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the  additional  burden  was  pat  upon  the  land  by  the  assent       i858. 
of  the  owner  of  the  minerals,  and  a  irrant  by  such  owner      ^^T^^^^ 
of  a  right  of  support     He  left  it  to  the  jury  to  say,  whether  »• 

the  plaintiff  had  enjoyed  the  support  for  the  foundations 
of  his  house  for  twenty  years.  The  jury  found  that  the 
plaintiff  had  enjoyed  the  right  of  support  for  his  house  on 
the  foundations  on  which  it  stood,  without  interruption  for 
twenty  years. 

J.  Broum^  in  Michaelmas  Term,  obtained  a  rule  for  a 
Dew  trial,  on  the  ground  that  the  plaintiff  did  not  prove  any 
right  of  support  for  his  foundations  as  alleged:  that  the 
learned  judge  misdirected  the  jury  as  to  the  effect  of  twenty 
years'  enjoyment  of  support  for  the  foundations  under  the 
circumstance  of  the  case:  that  he  should  have  told  the  jury 
that  no  right  to  support  was  acquired  by  twenty  years 
enjoyment  under  the  circumstances  of  opposition  and  dis- 
turbance by  the  defendant  and  others  which  had  appeared 
in  evidence :  or  why  the  judgment  should  not  be  arrested. 

Morgan  Lkyd  appeared  to  shew  cause,  but  the  Court 
called  upon 

J.  Brown  to  support  the  rule. — It  is  not  denied  that 
the  owner  of  the  surface  of  land  while  unincumbered,  is 
entitled  as  of  common  right  to  the  support  of  the  sub- 
jacent strata:  Humphries  v.  Brogden  (a).  Here  the  Crown 
and  its  grantees,  as  owners  of  the  surface,  are  entitled  to 
support  for  it  in  its  unincumbered  state ;  but  if  they  build 
a  house  upon  it,  they  have  no  right  to  the  extra  support  for 
the  house  until  such  right  is  acquired  either  by  grant  or  pre- 
scription. That  is  the  principle  of  the  decision  in  TVyatt 
▼•  Harrison  (b)  9  and  the  distinction  runs  through  all  the 
cases.  It  is  not  necessary  to  deny  that  the  enjoyment  of 
support  for  the  house  as  of  right  would  confer  a  right  to  its 

(a)  12  Q.  B.  739.  (b)  3  B.  &  Ad.  871. 

VOL.  n. — M.  &  ill  B3CCH. 
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continnance,  because  the  evidence  in  this  case  shewed  th 
the  support  was  not  enjoyed  as  of  right,  bat  was  throogho 
contentious  ;  and  a  contentious  user  confers  no  rig 
either  at  common  law  or  under  the  Prescription  A 
[Martirh  B. — Has  not  a  man,  reasonably  using  his  lai 
a  right  to  support  for  it  ?]  In  the  judgment  in  Humpkr 
V.  Brogden  (a)  it  is  observed,  that  the  reason  of  the  de 
sion  in  Wyatt  v.  Harrison  (b)  was,  that  the  plaintiff  coc 
not,  by  putting  an  additional  weight  upon  his  land,  renc 
unlawful  any  operation  in  the  defendant's  land,  which  befc 
would  have  caused  no  damage.  In  Siansett  v.  JoUard  ( 
Lord  Ellenborough  distinguishes  between  the  case  of 
house  above  twenty  years  old,  and  that  of  one  newly  bui 
with  reference  to  the  right  of  the  ground  on  which  it 
built  to  lateral  support  In  Hide  v.  Thomborough  (rf),  Pat 
B.,  said,  "  If  there  was  twenty  years  enjoyment  by  t 
plaintiff  of  the  support  of  the  house  from  the  defendai 
land  and  it  was  known  that  the  defendant's  land  support 
the  plaintiff's  house,  that  is  sufficient  to  give  the  plaintiff  t 
right  to  that  support.'^  That  leads  to  the  inference  that  I 
consent  of  the  owner  of  the  servient  tenement  is  materi 
and  that  a  contentious  user  would  not  confer  a  right  T 
law  is  so  laid  down  in  Gale  on  Easements,  p.  121 : — ** 
order  that  the  enjoyment,  which  is  the  quasi  possession,  of 
easement,  may  confer  a  right  to  it  by  length  of  time,  it  mi 
have  been  open,  peaceable,  and  *  as  of  right'  •  .  .  It 
obvious  that  no  inference  of  consent  can  be  drawn,  unless 
be  shewn  that  he"  (the  owner  of  the  servient  tenement)  •*  v 
avrare  of  the  user  and  being  so  aware  made  no  attempt 
interfere  with  its  exercise.  Still  less  can  such  consent 
implied,  but  rather  the  contrary,  where  he  has  contest 
the  right  to  the  user."  The  learned  Judge  ought  therefc 
to  have  called  the  attention  of  the  jury  to  the  questic 


(a)  12  Q.  B.  748. 
(h)  2B.  &  Ad.871. 


(c)  1  Sel.  N.  P.  457,  9th  ed. 
(<0  2  C.  &  K.  2^0. 
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whether  the  support  was  enjoyed  as  of  right,  or  whether  it  1858. 
was  contentious.  {^Channelly  B. — The  jury  appear,  from  r^^^^ 
some  source  or  the  other,  to  have  had  their  attention  drawn       ^  <'• 

'  Taylor. 

to  the  point  Pollock^  C.  B.,  referred  to  the  Plasterers^ 
Company  v.  The  Parish  Clerks*  Company  (a).]  As  to  the 
arrest  of  judgment,  the  declaration  states  that  the  plain- 
tiff has  a  right  to  support  for  his  messuages,  &c.,  without 
shewing  how  he  has  it.  [Watson^  B.,  referred  to  Jeffries  v. 
Williams  (&).]  In  that  case  it  appeared  upon  the  declara- 
tion that  the  defendant  was  a  wrong  doer.  That  is  not 
so  here.  In  Hilton  v.  Whitehead  (c)  the  declaration  was 
held  bad  after  verdict,  for  not  stating  the  grounds  upon 
which  the  right  to  support  was  claimed. 

Morgan  lAoyd  was  directed  to  confine  his  argument  to 
the  question  as  to  arresting  the  judgment — Hilton  v.  White- 
1iead{c)  was  decided  before  the  passing  of  the  Common 
Law  Procedure  Act,  1852.  The  form  there  given,  in  the 
case  of  diverting  water  firom  a  mill,  alleges  simply,  ^^  that 
the  plaintiff  was  possessed  of  a  mill,  and  by  reason  thereof 
was  entitled  to  the  flow  of  a  stream  for  working  the  same." 
The  form  adopted  here  substantially  agrees  with  that 
example. 

Pollock,  C.  B. — I  am  of  opinion  that  this  rule  ought  to 
be  discharged.  With  respect  to  the  application  to  set  aside 
the  verdict,  and  for  a  new  trial,  it  seems  to  me  that  the 
learned  Judge  was  right  in  his  direction.  The  jury  nega- 
tived all  the  pleas,  and  found  that  the  plaintiff  had  been  in 
possession  of  the  house  and  had  enjoyed  the  support  for  his 
foundations  as  of  right  and  without  interruption  for  twenty 
years,  and  the  learned  Judge  reports  that  he  is  satisfied 

(a)  6  Exch.  630.  {h)  5  Exch.  792. 

(c)  12  Q.  B.  734. 
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is  made  to  any  distinction  between  land  in  its  natural  state 
and  land  with  houses  built  upon  it,  so  far  as  such  right  to 
vertical  support  is  concerned.  However  it  is  not  necessary  to 
decide  whether  the  owner  of  the  surface  is  entitled  to  the 
support  of  the  subjacent  strata  for  buildings  put  upon  it  other- 
wise than  by  grant  or  prescription ;  because,  here,  the  jury 
have  expressly  found  that  the  plaintiff  had  for  twenty  years 
the  uninterrupted  use  of  foundations  sufficient  to  support  his 
house.  Mr.  Brawn  contends  that  the  learned  Judge  did 
not  leave  it  to  the  jury  to  say  whether  the  user  was  or  was 
not  contentious,  but  the  terms  of  the  finding  shew  that  the 
question  must  have  been  brought  to  their  notice ;  and  under 
these  circumstances  I  have  no  doubt  that  the  direction  was 
right 

llien  as  to  the  arrest  of  judgment  The  real  meaning 
of  the  declaration  is,  that  the  plaintiff  was  possessed  of 
messuages,  and  by  reason  of  that  possession  was  entitled 
to  support  for  them.  That  is  the  substantial  allegation, 
and  it  appears  to  be  sufficient  and  in  accordance  with  the 
form  in  the  Common  Law  Procedure  Act,  1852.  Without 
expressing  any  opinion  as  to  the  decision  in  the  case  of 
HUton  V.  Whitehead^  it  is  sufficient  to  say  that  the  judgment 
was  in  fact  not  arrested,  and  in  my  recollection  declarations 
have  been  constantly  drawn  after  forms  substantially  agree- 
ing with  that  adopted  here.  I  think  therefore  that  the 
judgment  ought  not  to  be  arrested ;  and  that,  as  to  both 
points,  the  rule  ought  to  be  discharged. 

Chanmell,  B. — I  am  of  the  same  opinion.  It  seems  to 
me  that  the  question  of  support  for  twenty  years  and 
upwards  was  in  fact  submitted  to  the  jury.  The  learned 
Judge  read  the  evidence  and  left  the  case  to  the  jury  in 
such  a  manner  that,  according  to  his  report,  the  summing 
up  would  seem  to  be  free  from  objection.     It  is  said  that 
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MiLLBTT  and  Another  t?,  Brov^nb.  •^«»-  '^^' 

.A.  SPLAND  had  obtained  a  rule  calling  on  the  plaintiiFs  Declaration 
to  shew  cause  why  the  judgment  signed  herein  should  not  ^ucriber  to 
be  set  aside.  XiTooV 

The  declaration   stated,    that    by   an   indenture   made  ^o°Jn^t?nihe 
between  the  several  persons  whose  names  and  seals  were  subscription 

'^  contract  to  pay 

thereunto  respectively  subscribed  and  affixed  in  the  sche-  the  expenses 

,  ,  ,  ^        in  the  event 

dule  thereto,  being  subscribers  to  the  undertaking  therein-  of  an  act  of 

parliament  not 

after  mentioned,  of  the  first  part;  and  the  plaintiffs  of  the  being obuined. 
second  part :  It  was  (amongst  other  things)  witnessed  that  ^^o  was  under 
each  of  the  several  persons  parties  thereto  of  the  first  part,  j^^^nably!  " 
&c,,  to  the  extent  only  of  the  sum  or  amount  of  sub-  ^^^^^  \^^^^^ 
scription  set  opposite  to  his  name  in  the  said  schedule,  setting  out  the 

*  *  *  subscription 

covenanted  with  the  plaintifis  that  each  had  subscribed  the  contract,  which 

also  contained 

sum  set  opposite  to  his  name  in  the  said   schedule  for  a  covenant  by 
the  purpose  of  establishing  a  Company  by  the  name  of  to  pay  the 
•*  The  Wicklow   Mineral    Railway,"  and   of  applying   to  sSwcriptions 
parliament  for,  and   endeavouring   to   obtain   an   Act   to  J^j^^t  guciT 
incorporate  such  Company,  &c.     And  the  several  parties  P.^"^®*  *"t    u 

*  »       •/ '  *^  times  as  should 

thereto  of  the   first  part,  for   themselves  severally,    &c.,  be  required  or 

,      .        appointed  by 

thereby  undertook  and  agreed  with  and  to  the  plaintifis  the  Board  of 

Directors. 

that  in  the  event  of  the  said  application  to  parliament  not  The  plea  then 

being  successful,  or  in  the  event  of  the  said  Act  not  being  tbe  defendant 

obtained  in  the    Session  of  1855,  they  the   said   parties  required  by 

thereto  of  the  first  part  should  and  would  bear,  pay,  allow  pf^^J^JJlg  ^o 

and  discharge,  all  the  expences  which  should  have  been  P*?  ^?^  *"^" 

*^  '  *  scnption  or  the 

incurred,  whether  previously  to  or  after  the  execution  of  expences.  The 

,  ,  .  plaintiff  having 

the  said   indenture,  in   or  about  or  with  a  view  to  the  signed  jud^- 

establishment  or   promotion   of   the   said   undertaking. —  that  the  plea 

Averments:  That  the  defendant  was  a  subscriber  to  the  issuable. 
undertaking  for  5000/.,  which  sum  was  set  opposite  to  his 
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Bavill  {H.  Lloyd  with  him)  now  shewed  cause. — This       1858. 
plea  affords  no  answer  to  the  action.     There  is  an  absolute      ^T^""^^ 

'  MiLLETT 

covenant  by  the  defendant  and  the  other  subscribers,  that  »• 

BaowBE. 

in  the  event  of  an  act  of  parliament  not  being  obtained 
within  a  certain  period,  they  will  pay  the  expences  incurred 
in  promoting  the  undertaking.  It  is  sought  to  qualify  that 
covenant  by  the  subsequent  covenant  of  the  subscribers  to 
pay  their  subscriptions  in  such  sums  and  at  such  times  and 
places  as  the  directors  should  require  or  appoint.  But  the 
two  covenants  are  independent.  The  former  is  applicable 
to  the  case  of  the  undertaking  being  abandoned ;  the  latter 
has  reference  to  the  undertaking  being  carried  on. 

Atplandi  in  support  of  the  rule. — The  sole  question  is 
whether  the  plea  is  issuable.  The  two  covenants  must 
be  construed  together ;  and,  so  reading  them,  there  is  an 
agreement  by  the  defendant  to  pay  towards  the  expences 
a  sum  not  exceeding  the  amount  of  his  subscription,  when 
required  by  the  directors.  The  plea  shews  that  the  directors^ 
who  alone  have  authority  to  manage  the  funds,  have  not 
required  the  defendant  to  pay. 

Per  Curiam  (a). — The  plea  is  clearly  not  issuable  :  it  is 
no  answer  whatever  to  the  action. 

Rule  absolute  to  set  aside  the 
judgment  on  terms,  the  plea 
to  be  struck  out. 

(a)  PoOoelt^  C.  B.,  Martin,  B.,  Watson,  B.,  and  ChauneO,  B. 


840 


BXCUEQIEB   BEPOBTiL 


185S. 


26. 


oTa 


AwNE   Ma9ubt,  Adminismirui  of  Thomas  JCajoxt,  c 
Ths  St.  Helkvb  Cakal  avd  Railway  Cohpaxt. 

1  HE  decltfadoD  sUted,  that  the  defeDdanCs  beiag  ^ 
coq)onition  incorporated  by  the  1 1  Geo.  4,  c  L,  were  pa»- 
MrScdfcr'^e  scased  of  a  certain  canal ;  and  onder  and  aecoiding  to  Ait 
,  i„,l    prorisioos  of  the  said  Act  maintained  the  canal,  together 
.  with  a  certain  dnw-bridge  for  connecting  the  two  parti  of 


la  Geo.  i.  3  public  highwajy  which  was  intersected  bj  the  canal 
take  to&  to^     (soch  bridge  being  of  itself,  when  dosed,  a  higfawaj  acros 

the  canal) ;  and  the  said  bridge  was  so  maintainrd  bj  the 
laed  **  to  defendants  as  aforesaid,  in  order,  that  pemos  nav^sating  the 

canal  with  Teasels  might  open  the  bridge  to  let  such  lesRb 
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the  two  parts  of  the  highway,  and  when  their  vessels  had        1858. 
passed,  might  close  the  bridge  again  across  the  canal,  so  as      ^'^-^ 
to  connect  the  two  parts  of  the  highway  :  that  the  bridge  o. 

•  •  •«  DT«  XxEIiBNS 

and  canal  were  so  constructed  that,  when  the  bridge  was     Canal  and 

1  i.    1       1  •  1  .1  t  Railway  Ck>. 

opened,  part  of  the  highway  projected  over  the  water,  so 

that  any  passenger  on  the  said  part  of  the  highway,  passing 

towards  the  canal,  if  he  passed  to  and  off  the  end  of  the 

said  part  over  the  canal,  would  fall  into  the  canal;    the 

water  there   being  of  great  depth:    Yet  the  defendants, 

knomng  the  premises,  in  the  night  time,  when  the  bridge 

was  lawfully  opened  by  a  person  navigating  the   canal, 

wrongfully  and  negligently  suffered  the  end  of  the  highway, 

where  it  projected  over  the  canal,  to  be  without  any  fence 

or  contrivance  to  prevent  persons  passing  along  the  highway, 

towards  the  canal,  from  passing  off  the  same  into  the  canal, 

and  without  any  light,  watch  or  contrivance,  to  warn  |)er- 

8ons,  passing  along  the  highway,  of  the  disconnection  of  the 

highway  caused  by  the  opening  of  the  bridge ;  by  means 

whereof  the  deceased,  who  was  passing  along  the  highway, 

passed  to  the  end  of,  and  off  the  said  part,  and  into  the 

canal,  and  was  thereby  drowned. 

Plea. — Not  guilty.     Whereupon  issue  was  joined. 

At  the  trial  before  Channelly  B.,  at  the  last  Liverpool 
Summer  Assizes,  it  appeared  that  the  canal  of  the  defendants 
intersected  an  ancient  public  highway,  leading  from  St. 
Helens  to  Blackbrook,  which  existed  as  a  highway  before  the 
making  of  the  canal.  At  the  point  of  intersection  was  a 
swivel-bridge,  and  the  way  across  the  bridge  is  part  of  the 
highway.  At  about  8  o'clock  in  the  evening  of  the  22nd 
of  October,  the  deceased,  who  was  passing  along  the  high- 
way from  St.  Helens  to  Blackbrook,  fell  into  the  canal,  the 
bridge  having  been  opened  to  admit  the  passage  of  a  barge 
which  was  coming  up.  There  had  formerly  been  two  lamps 
at  the  point  of  intersection,  but  the  one  on  the  St.  Helens 


842 


1858. 


9. 

St,  HKLzn 

Camalaxd 

Bailwat  Co. 


side  of  the  canal  had  been  remored  fix*  aome  yean^  and  i 
ocher  was  out  of  repair.  There  was  no  fienoe,  and  i 
watchman  to  atop  penons  passing  on  the  highway  wfa 
the  Inidge  was  c^n.  Many  witnesses  stated  that  the  brid 
was  dangerous,  and  that  they  had  complained  of  the  wi 
of  lights. 

On  this  eridence  the  defendants*  coonael  oootendi 
first,  that  the  legislature  had  aothorized  the  Company 
make  the  bridge  without  imposii^  on  them  the  doty 
protecting  the  public  i^ainst  the  danger  created  by  it  (i 


(a)  The  28  Geo.  2,  c  yiii.,— 
**  An  Act  for  miking  nsTigable 
the  iiTer  or  brook  called  Sankej 
Brook,  and  the  three  aereril 
branches  thereof,  from  the  riTer 
Mersej  below  Sankej  Bridges, 
up  to  Boardman's  Stooe  Bridge 
on  the  south  branch,  to  Gerard's 
Bridge  on  the  middle  branch 
thereof,  and  to  Penn  j  Bridge  on 
the  north  branch  thereof^  all  in 
the  conntj  palatine  of  Lancas- 
ter; and  also  for  adjusting  the 
measure  of  coal  to  be  brought 
down  the  said  rirer  or  brook, 
and  sold  within  the  town  of 
Lirerpool,  in  the  said  countj,** — 
empowers  the  Compan  j  **  to  build, 
erect,  set  up,  and  make  oyer  or  in 
the  same  riyer  or  brook,  or  the  three 
branches,  streams,  cuts,  canals, 
and  watercourses  aforementioned, 
or  upon  the  lands  adjoining  or 
near  to  the  same,  or  an  j  of  them, 
such  and  so  manj  bridges,  sluices, 
locks,  weirs,  pens  for  water, 
stanks,  dams,  wharfs,  warehouses, 
keys,  landing  places,  weigh 
beams,  cranes,  and  other  works, 
ways  and  pririleges,  as  and  where 
thej,  the  said  undertakers,  their 
heirs,  assigns,  or  nominees,  shall 


think  requisite  and  eaoTenie 
and  from  time  to  time  to  ah 
repair,  and  amend  tke  same;*  ' 
and  also  to  amend,  hfightwi, 
alter  an j  bridges,  and  to  tam 
alter  ai^  bigliwaji  in,  iknm{ 
upon,  or  near  the 
brook,  branches, 
canals,  as  maj  an j  waji  bine 
the  navigation  or  pasH^  Acrea 

Bj  sect.  12,  the  nndertak 
are  empowered  ^  to  ask,  demai 
reoorer  and  take,  to  and  firth 
own  proper  use  and  bdioo^ 
req>ect  of  their  charges  and  c 
pences,  for  all  goods,  wares  a 
merchandises  and  commodit 
whatsocTcr,  which  shall  be  card 
or  couTcjed  up  or  down  the  a 
riTcr,  &c.,**  certain  tolls. 

The  11  Geo.  4,  c  L,—*"  An  i 
to  consolidate  and  amend  die  A 
relating  to  the  Sankej  Brc 
naTigation  in  the  oonntj  of  Li 
caster,  and  to  make  a  nariga] 
canal  from  the  said  narigation 
Fidler*8  Ferrj,  to  oommnnica 
with  the  rirer  Mersej  at  Widn 
Wharf,  near  Westbank  m  i 
township  of  Widnem  in  die  a 
county,**— reciUng  that,  «*  Whc 
as  the  naTigation,ciit  or  canal,! 
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Secondly,  that,  supposing  any  action  to  be  maintidnabley 
it  should  have  been  brought  against  the  boatman.  The 
learned  Judge  reserved  leave  to  move  to  enter  a  nonsuit  on 
both  points,  and  directed  the  jury  that,  the  company  being 
in  possession  of  the  bridge,  were  bound  to  take  all  reason- 


other  of  the  works  authorized  to 
be  made  by  the  said  recited  Acts, 
have  been  loDg  since  made  and 
completed,**  —  by  sect.  3  incor- 
porates the  proprietors  of  shares 
in  the  capital  which,  by  s.  9,  is  to 
consist  of  96,000/.,  dirided  into 
4S0  shares  of  2001,  each.** 

Section  48  enacts,  **  That  the 
said  Company  of  proprietors  shall 
be  and  they  are  hereby  autho- 
rixed  and  empowered,  from  time 
to  time  and  at  all  times  hereafter, 
by  themselves,  their  respective 
deputies,  agents,  officers,  work- 
men, and  servants,  to  maintiun 
and  support  the  said  cut  or  canal 
80  made  as  aforesaid,  under  or  by 
the  authority  of  the  said  Acts 
hereby  repealed  or  either  of  them, 
together  with  the  several  build- 
ings, erections,  locks,  quays, 
wharfs,  reservoirs,  tunnels,  cul- 
verts, weirs,  basins,  bridges,  cuts, 
feeders,  drains,  soughs,  buildings, 
engines,  and  other  works  belong- 
ing thereto,  &c.** 

Section  124  enacts,  that  all  per- 
8ons  shall  have  free  liberty  **  with 
boats,  barges  and  other  vessels 
to  navigate,  pass,  repass  and  use 
the  said  navigation,  cuts  or  canals, 
or  any  of  them,  for  the  purpose 
of  carrying  any  goods,  wares  or 
merchandize.** 

Section  141  enacts,  *'That  if 
any  swivel  bridge  or  draw -bridge, 
already  made  and  erected,  or 
which  shall  be  made  and  erected, 
lor  the  accommodation  or  at  the 


expence  of  any  owner  or  occupier 
of  any  lands  parted  by  the  said 
navigation,  cuts  or  canals,  or  any 
of  them,  or  any  trenches,  or  pas-* 
sages  for  water,  already  made  or 
to  be  made  by  virtue  of  this  Act| 
shall  at  any  time  be  opened  by 
any  person  or  persons  for  the 
passage  of  any  boat  or  other 
vessel,  all  and  every  person  or 
persons  opening  any  such  swivel 
bridge  or  draw-bridge,  for  the 
passage  of  any  boat  or  other 
vessel  shall  from  time  to  time,  so 
soon  as  such  boat  or  other  vessel 
shall  have  passed  such  bridge, 
shut  and  fasten  the  same;  and 
every  person  neglecting  so  to  do 
shall  forfeit  and  pay  for  every 
such  offence  a  sum  not  exceeding 
forty  shillings;  and  in  case  any 
such  bridge  shall  be  lefl  open 
longer  than  necessary  for  the 
passage  of  any  boat  or  other 
vessel  as  aforesaid,  through  the 
neglect  or  carelessness  of  any  per- 
son belonging  to  any  such  boat 
or  vessel,  then  the  master  or 
owner  of  such  boat  or  vessel  shall 
forfeit  and  pay  for  every  such 
offence  any  sum  not  exceeding 
forty  shillings;  and  if  any  person 
or  persons  shall  wilfully  open  any 
such  swivel  bridge  or  draw- bridge, 
when  no  vessel  is  to  pass  through 
the  same,  every  person  so  offend- 
ing shall  for  every  such  offence 
forfeit  and  pay  a  sum  not  exceed- 
ing five  pounds,  &c.** 


V. 

St.  Hxlbks 
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or  canals,   as  may  in  any  ways  hinder  the  navigation  or 

passage  thereon,"  authorize  them  to  cut  through  a  highway, 

by   opening  a  draw-bridge,  at  every   hour  of  the   day. 

The  25th  section,  which  provides  that,  "  if  the  undertakers     Caw al  and 

*^  Railway  Co. 

shall  make  any  new  cuts  by  reason  whereof  any  persons 
shall  not  have  convenient  ingress  or'egress  to  or  out  of  their 
lands,  the  undertakers  shall  maintain  such  sufficient  bridges 
as  by  the  commissioners  shall  be  directed,"  relates  only  to 
cases  where  the  undertakers  cut  through  the  land  of  private 
individuals.  The  same  observation  applies  to  section  28. 
In  short  wherever  any  clause  of  the  Act  contains  words  which 
would  authorize  the  erection  of  a  swivel  bridge  to  carry  a 
way  over  the  canal,  it  will  be  found  to  apply  to  private 
ways  only.  The  1 1  Geo.  4,  c.  1.,  s.  47,  contains  provisions 
similar  to  those  of  28  Geo.  2,  c.  viii.,  s.  1.  Section  48 
empowers  the  Company  to  maintain  and  support  the  canal 
and  works.  Now,  assuming  that  the  11  Geo.  4,  c.  L,  s.  1, 
recognises  that  the  draw-bridge  was  properly  made  in 
pursuance  of  the  28  Geo.  2,  c.  viii.,  s.  1,  it  is  shewn  that 
the  works  connected  with  it,  that  is  to  say,  the  lamps  which 
made  it  safe  have  not  been  kept  in  repair.  By  s.  98, 
the  Company  are  to  make  '*  a  good  and  sufficient  bridge  or 
bridges,  arch  or  arches,  or  passage  or  passages  across  the 
canal,  and  other  works  thereby  authorized  or  intended  to  be 
made,  in  all  places  where  the  same  shall  cross  any  carriage 
road  or  horse  road  or  footway,  either  public  or  private, 
for  the  use  of  the  public  or  of  the  persons  entitled  to  use 
such  roads  or  ways  respectively,  ftc."  By  s.  99,  in  all 
places  where  the  line  of  the  works  thereby  authorized  shall 
be  made  across  any  public  carriage  road,  the  ascent,  &c., 
shall  not  be  greater  than  one  foot  in  thirty  feet;  and  a 
good  and  sufficient  fence  shall  be  made  on  each  side  of 
every  such  bridge,  which  fence  shall  not  be  less  than  four 
feet  above  the  surface  of  such  bridge. 
The  Court  (Jan.  26)  called  on 
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185S.  MmJk,  R.  A.  Crtm  and  Makobm  Ktrr^  to  npfrnt  t 

rule.— On  the  points  leflerred,  the  plaintiff  ou^  to 


_      **  nonsuited.   First,  the  defendants  are  saed  fer  a  matter  do 

St.  Hxum  ^ 

Caxai.  axd    bj  them  undcf  the  pnyvisioos  of  an  ad  of  umliMBPnt,  i 
Riai.wATC4»     ^  «^  « 

are  in  the  same  situation  as  the  Uustees  of  a  tnnipfte  n 


or  similar  pi^blic  bodk,  vho  are  not  liable  fer  an  iaji 
done  to  an  indiridnal  bj  their  works  so  long  as  d 
do  not  exceed  the  povcn  oanfened  b^  Loui  .Act:  x 
BriUJk  Cait  flmk  Mumfimjlutia  t.  JferaAI(«V 
TV  BriHal  Dadk  Cm^m^yi\  Bmtam  t.  O 

(rf).     [Jiir«ii,B 


Joi£  ;ti:>e&»f  ai^stiiRSBL  iir  sil 


9'     ^* 


^    t^M.Z, 
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authcnized  to  be  made  by  the  28  Geo.  2,  c.  viii.,  have  been  1858. 
long  since  made  and  completed ;"  and,  by  section  48,  the  Manlit 
Company  are  authorized  and  empowered  to  maintain  and  g^  Hbuws 
support  the  said  cut  or  canal  so  made  as  aforesaid  under  S^^  ^^ 
or  by  the  authority  of  the  said  Act,  together  with  the 
several  buildings,  bridges  and  other  works  belonging 
thereto.  [Pollock^  C.  B. — There  are  two  answers  to  that 
aiguroent  First,  if  the  bridge  was  not  sufficient  originally 
that  statute  did  not  make  it  so.  Secondly,  although 
sufficient  100  years  since,  it  may  be  totally  insufficient 
DOW  in  the  altered  state  of  the  circumstances  consequent 
upon  the  increased  population  and  traffic  on  the  road.] 
The  question  is  whether  the  bridge  when  constructed, 
satisfied  the  requirements  of  the  Act;  if  so,  the  48th 
section  empowers  the  Company  to  maintain  it,  whether 
sufficient  or  not  The  bridge  being  thus  sanctioned  by 
the  legislature,  the  undertakers  of  the  works  cannot  be 
liable  for  an  accident  caused  by  its  insufficiency :  Rex  v. 
Pease  (a).  Suppose  the  legislature  had  authorized  this 
Company  to  build  a  bridge  a  certain  number  of  yards 
wide,  no  altered  state  of  circumstances  would  render 
them  liable  to  maintain  a  wider  bridge.  Thirdly,  the 
insufficiency  of  the  bridge  is  a  public  wrong — an  injury 
to  all  the  Queen*8  subjects,  in  respect  of  which  nd  indi- 
vidual can  maintain  an  action,  unless  he  has  sustained  a 
peculiar  damage :  Rex  v.  The  Bristol  Dock  Company  {b). 
The  Caledonian  Railway  Company  v.  Ogilvy  (c).  Fourthly, 
at  the  time  the  accident  happened,  the  bridge  was  not 
under  the  control  of  the  defendants  but  of  the  boatman, 
who  had  altered  it  from  its  natural  position  in  order  that 
he  might  pass  with  his  boat,  so  that  the  defendants  did  not 
do  the  act  which  made  the  highway  dangerous.     Brown  v. 

(a)  4  B.  &  Ad.  30.  (h)  12  East,  429. 

(c)  2  Macqueen,  229. 

VOL.  U. — N.  8.  K  K  K  EXCH. 
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1858.        Mallett(a)  shews  thai  the  defendants  are  not  liable,  miles 

^T"*^    ^      the  bridge  was  in  their  possession  and  onder  their  oontrG 

V*  at  the  time  of  the  accident*     It  is  consistent  with  th 

St.  Helevb 

Cahal  ahd  declaration  that  the  defendants  were  possessed  of  the  bridge 
not  absolutely,  but  only  for  others  to  take  possessian  of  an 
use  and  ha^e  the  control  of  from  time  to  time.  Lastlj 
the  declaration  is  bad  for  not  averring  that  the  bridge  wa 
under  the  control  of  the  defendants :  Hancock  ▼.  The  Yorl 
Newcastle  and  Berwick  Railway  Company  (b\  Metcalfe  i 
Hettierinffton  (c).  [Pollock,  C.  B.— I  have  no  doubt  thi 
without  any  great  mechanical  ingenuity  arrangements  migl 
be  made  to  render  this  kind  of  bridge  safe.  I  throw  on 
this — (not  however  as  part  of  the  judgment  of  the  Court 
— that  there  might  be  some  contrivance  of  such  a  natnn 
that  when  the  bridge  is  moved  and  consequently  dange 
created,  an  obstacle  should  immediately  come  up  whie 
wouljl  prevent  a  man  in  the  dark,  or  who  is  blind,  froi 
falling  into  the  canal,  unless  indeed  he  should  choose  t 
climb  over  the  obstacle.] 

Pollock,  C.  B. — We  all  think  this  rule  ought  to  h 
discharged.  It  has  been  urged  that  what  was  done  by  tb 
Canal  Company  was  done  by  them  under  the  authorit 
of  an  act  of  parliament  passed  many  years  ago,  and  wit 
the  same  responsibility  as  attaches  to  the  trustees  of 
highway,  or  other  persons  acting  in  the  performance  < 
functions  entrusted  to  them  by  stetute.  I  do  not  think  tb 
argument  can  prevail.  The  owners  of  this  canal  are  to  I 
looked  on  as  a  trading  Company,  who,  though  the  legisli 
ture  permits  them  to  do  the  various  acts  described  in  th« 
statutes,  are  to  be  considered  as  persons  doing  them  f! 
their  own  private  advantage,  and  are  therefore  personall 

(a)  5  C.  B.  599.  (&)  10  C.  B.  34S. 

(c)  1 1  Exch.  267. 
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responsible  if  mischief  ensues  from  their  not  doing  all 
they  ought,  or  doing  in  an  improper  manner  what  they 
are  allowed  to  do.      By  the  statutes,  the  Company  are  v. 

.       ,    .  .  .  .  .      ,         St.  Helbhs 

permitted,  m  certain  cases,  to  make  swivel  bridges ;  in  the     Canal  and 

,  *  .       1  1       Railway  Co. 

present  instance  they  are  not  expressly  permitted  to  do 

so;  all  they  are  required  to  do,  when  their  canal  crosses 
a  highway,  is  to  make  a  sufficient  bridge.  Now  it  may 
▼ery  well  be  that,  80  or  100  years  ago,  when  the  popula- 
tion and  the  communication  between  these  places  were 
small,  so  that  there  was  little  occasion  to  use  the  highway, 
a  swivel  bridge  may  have  been  sufficient ;  but  it  may  not 
be  sufficient  now ;  and  the  jury  have  so  found.  I  cannot 
help  thinking  that,  in  modern  times,  human  life  is  looked 
on  as  of  greater  value  than  in  olden  time.  There  were 
many  precautions  against  danger  with  which  our  ancestors 
were  satisfied,  which  do  not  accord  with  the  improved  views 
which  are  now  taken  both  by  Judges  and  jurymen 
respecting  the  preservation  of  human  life  and  health. 
Independently,  therefore,  of  any  considerations  drawn  from 
changes  in  population  or  commerce,  the  jury  here  were 
justified  in  saying, — **  whatever  juries  1 00  years  ago  would 
have  thought,  we  think  this  bridge  not  sufficient,  for  it  is 
such  as  may  cause  a  man  to  lose  his  life  without  any  fault 
on  his  side."  The  defendants  are  responsible  in  this  case, 
for  there  is  no  reason  to  question  either  their  liability  or 
the  verdict  of  the  jury. 

The  present  rule  has  a  further  aspect,  viz.,  to  arrest  the 
judgment.  There  is  no  ground  for  doing  sa  The  only 
plea  is  Not  guilty,  and  the  statement  of  the  cause  of  action 
in  the  declaration  is,  in  my  judgment,  sufficient. 

Martin,  B. — With  respect  to  the  first  point,  viz.  that 
there  is  no  distinction  between  this  Company  and  the  trustees 
of  a  highway,  it  seems  to  me  there  is  a  most  obvious  one.     It 

K  K  R  2 
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it  has  thousands  of  inhabitants;  and  to  hold  that  the  same 

bridge  which  would  sufBce  formerly  will  do  so  now,  when 

the  place  has  become  a  great  manufacturing  town,  would  »• 

be  utterly  contrary  to  reason  and  good  sense.     Courts  of    Cakal  and 
1  111  .1  1  Railway  Co. 

law  must  look  at  these  matters  with  reason  and  common 

sense,  and  these  tell  us  that  undertakings  of  this  sort  must 
be  conducted  so  as  to  meet  the  exigencies  of  society.  Is 
it  fitting  then  that,  in  the  town  of  St.  Helens,  there  should 
be  k  bridge  which,  when  opened,  as  it  may  be  at  any  hour 
of  the  day  or  night,  shall  leave  a  gulf  in  the  highway 
entirely  without  protection?  That  is  a  question  for  the 
jury,  and  all  persons  would  concur  that  the  only  verdict 
they  could  have  found  was  that  which  they  have  found. 
Had  they  found  the  contrary,  I  should  have  dissented 
from-  their  verdict,  and  thought  it  a  fit  one  to  set  aside. 

Next  it  is  said  the  boatman  is  responsible,  and  not  the 
defendants.  It  is  truly  alleged  in  the  declaration  that  the 
boatman  was  not  guilty  of  any  negligence ;  he  had  a  right 
to  navigate  the  canal  by  day  or  night,  and  open  this  bridge 
for  that  purpose.  Where  then  is  the  negligence  ?  Surely 
on  the  part  of  the  defendants  in  not  providing  a  sufficient 
bridge.  If  I  were  asked  what  kind  of  bridge  they  ought 
to  provide,  I  should  say  an  ordinary  stone  bridge,  such  as 
is  found  on  all  canals;  but  these  persons,  for  their  own 
profit,  will  not  incur  the  expence  of  making  one.  It  may 
well  be,  that  a  joint  action  would  have  lain  against  the 
Company  and  the  boatmen  if  they  were  guilty  of  negligence ; 
but  here  the  boatman  was  guilty  of  none,  and  the  only 
persons  to  whom  blame  attaches  are  the  Company,  for  not 
having  a  proper  bridge.  Then,  if  they  have  such  a  bridge 
as  this,  they  should  have  sufficient  lights,  or  persons  guard- 
ing it,  or  some  such  mechanical  contrivance  as  my  Lord 
Chief  Baron  has  described,  to  prevent  persons  who  lawfully 
travel  on  the  highway  fi*om  falling  into  the  canal. 


852 

Then  it  is  said  that  all  the  Queen's  satgects  are  oonoenM 

in  this  matter,  and  consequentlj  no  action  can  be  mai 

^'  tained  by  an  indiTidoal  who  is  injared«     The  fint  part 

Casal  jjid    this  is  ttue,  becaose  all  the  inhabitants  of  that  neighboc 
Sailwat  Co. 

hood  may  have  occanon  to  use  this  road.     Bet  as  to  tl 

second,  I  ncTer  had  a  doubt  that  an  action  lies  where  the 

b  a  public  wrong,  prorided  an  indiridual  sostiun  a  particul 

injury  from  it     If  the  deceased  had  £dlen  into  the  can 

and  broken  his  leg,  he  might  haye  maintained  an  actioi 

and  Lord  Campbell's  Act  gives  the  widow  an  action  wh 

death  is  caused  under  the   like   cireumstanoes.     At  tl 

time  this  rule  was  moved,  I  was  under  the  imjM^ession  the 

had  been  some  &ult  in  the  boatman,  bet,  on  examinatii 

of  the  fiEicts,  I  am  satisfied  that  the  yerdict  is  right. 

As  to  arrestii^  the  judgment,  the  dedaratiim  is  pecfect 

good* 

Watson,  B. — I  am  of  the  same  opinion.  I  did  n 
hear  the  argument  on  the  part  of  the  plaintiff,  I  only  hea 
that  of  the  defendants.  I  think  that  the  declaratioa  is  goo 
and  that  the  verdict  supports  it.  The  case  is  neither  mo 
nor  less  than  this:  certain  persons  are  empowered  to  mal 
a  canal  through  a  district,  not  merely  for  the  benefit  of  tl 
public,  but  to  expend  money  and  derive  benefit  and  pro 
firom  the  use  of  the  canal.  A  statute  gives  them  power 
the  course  of  that  undertaking  to  interrupt  a  public  big 
way, — a  thing  which  can  only  be  done  by  the  aathori^ 
parliament, — and  to  make  a  bridge  which  shall  open  so 
to  let  boats  pass.  So  &r,  the  company  are  justified  in  wl 
they  did ;  but  they  are  not  like  the  trustees  of  a  pub 
highway,  who  are  allowed  to  stop  a  public  way  in  order  tl 
their  own  work  may  be  of  use.  The  ground  on  which 
decide  the  present  case  is,  that  if  parliament  empowi 
persons  to  interfere  with  a  public  highway  they  may  do 
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but  not  so  as  to  prejudice  the  lives  and  limbs  of  people. 
For  instance,  a  gas  company  or  a  water  company  may  put 
pipes  through  streets,  but  must  not  do  it  in  such  a  way  as  o. 

St«  Helens 

ahall  prejudice  persons  passing  by ;  they  may  make  trenches  Canal  and 
in  streets,  but  are  bound  at  night  to  place  lights,  &c.,  so  as 
to  prevent  the  Queen's  subjects  being  injured.  That  is  the 
principle, — the  power  must  be  exercised  reasonably,  and 
not  to  the  prejudice  of  the  public ;  and  that  is  also  the 
efiect  of  this  verdict  as  I  read  it,  and  I  think  any  other 
verdict  would  be  erroneous. 

Several  objections  have  been  suggested  to  the  plaintifTs 
right  to  recover.  First,  that  this  company  is  like  ordinary 
public  trustees,  as,  for  instance,  turnpike  trustees;  but 
that  is  not  so.  Such  persons  are  empowered  to  collect 
tolls,  not  for  the  benefit  of  themselves,  but  of  the  public ; 
they  are  public  o£Scers  discharging  public  duties  for  the 
benefit  of  the  publia 

The  next  objection  is,  that  this  bridge  was  declared  suffi- 
cient by  a  subsequent  statute.  The  opinion  1  have  already 
expressed  sets  that  objection  aside.  If  parliament  even  had 
said  the  bridges  were  then  sufficient,  that  would  not  absolve 
the  Company  from  using  all  due  and  proper  diligence  to 
prevent  injury  fi-om  them.  Therefore,  if  a  bridge  is  so  con- 
structed as  to  be  opened  in  the  night,  it  ought  to  be  lighted 
and  watched.  The  bridges  may  have  been  made  in  the 
right  place,  and  in  the  right  way ;  but  the  statute  does  not 
say  that  those  bridges  alone  are  a  sufficient  protection  to 
the  public.     This  objection  is  therefore  not  sustainable. 

Then  it  is  said  this  is  an  injury  to  an  individual  from  a 
public  nuisance,  and  therefore  not  actionable.  It  is  quite 
clear  that  any  injury  to  a  public  right  is  indictable,  and 
that  a  person  can  only  maintain  an  action  in  such  a  case 
when  he  has  sustamed  individual  damage  from  it  But 
that  is  not  this  case, — a  disturbance  of  a  public  right  is 
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1858.        aotborized   by  statute,  bot  the  iDJury  is  erased  by  tl 
^J2^J^      negligeDGe  of  the  paitie& 
-     '•  Then  it  is  said  this  bridse  was  not  in  the  oootiol  of  d 

St.  Helsss 

CiUTAL  AMD    companT  at  the  time  the  accident  haopened.     In  wfaoi 

Railway  Co.  ' 

control  was  it  then  ?  Not  the  boatman's,  snrdy.  Boatnc 
hare  a  right  to  go  through  at  aD  times,  and  conseqoentl 
hare  a  ri^t  at  all  times  either  to  open  the  gates  fcr  then 
aeWes,  or  require  the  persons  in  charge  to  open  them.  I  m 
now  looking  not  merely  to  the  pleadings, bnt  tothe  jostioei 
the  case  opon  the  fiKTts.  The  canal  and  bri^e  were  in  di 
sole  control  of  the  Company;  the  boatman  was  not  di 
person  to  pot  up  lights  and  guards;  if  he  had  attempted  1 
make  the  bridge  more  safe,  the  Company  could  havebroogi 
an  action  against  hinu 

It  is  said  that  JSrotni  ▼.  MaUeti  is  acaae  in  pcnnt,  to  die 
the  declaration  biKl,  but  it  is  the  strongest  possible  csi 
against  the  defendants.  In  that  case  the  defendant  was  n 
responsible  because  what  caused  the  misdiief  was  not  in  h 
power  or  under  his  contrcJ ;  here  it  is  otherwise. 

The  declaration  is  therefore  good,ibr  it  discloses  a  prop 
cause  of  action,  and  the  Terdict  is  in  accordance  with  hi 
justice,  and  the  fects  of  the  case. 

Chavhbll,  B. — This  rule  asks  as  to  arrest  the  judgmeu 
or  to  enter  a  nonsuit.  Having  heard  the  argument  an 
the  judgments  of  the  other  Barons,  I  think  it  ought  to  t 
discharged. 

As  to  the  arrest  of  judgment,  the  case  is  distinguishab 
from  Brcmm  ▼.  MaUetL  The  dedaration  states  that  ti 
defendants  were  incorporated  under  a  certain  statute,  whi< 
itsetsout;  that  die  Company  were  possessed  of  a  canal,  & 
(his  Lordship  read  the  declaration).  I  am  of  ofHuion  th 
this  declaration  does  allege  a  sufficient  possession  of  the  can 
and  bridge  by  the  defendants  for  the  purposes  of  the  statul 
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and  that  the  bridge  may  be  lawfully  opened  in  such  a  way        1858. 

as  to  throw  on  them  the  duty  of  taking  the  reasonable  and  "tT^*^^ 
necessary  precautions  while  it  is  open.      So  fer,  therefore,  »• 

as  relates  to  arresting  the  judgment,  the  rule  must  be  Canal  and 

-.    ,  _  Railway  Co. 

discharged. 

Then  as  to  entering  a  nonsuit     The  case  is  brought 

before  us  on  two  points  raised  at  the  trial ;  for  there  is  no 

complaint  as  to  the  finding  of  the  jury  not  being  warranted 

by  the  evidence.     It  is  necessary  to  look  at  the  facts.     It 

appears  that  this  canal  intersected  an  ancient  highway,  and 

there  can  be  no  doubt  the  Company  had  power  under  the 

statute  to  erect  bridges.     Whether  that  power  extends  to 

the  construction  of  a  swivel  bridge,  to  connect  two  parts  of 

an  interrupted  highway,  may  be  open  to  some  doubt    But 

in  this  case  I  should  think  the  Company  might  do  so.    It  is 

not  pretended  there  was  any  light  on  the  line  of  the  bridge, 

or  any  watchmen;  but  if  the  Company  are  authorized  to  make 

a  swivel  bridge,  they  must  make  one  which  shall  be  safe  for 

the  public.     And  as  it  is  one  liable  to  be  opened,  I  assume 

that  they  are  bound  to  take  some  precautions  with  reference 

to  it,  and  I  accordingly  requested  the  jury  to  say  whether 

the  Company  had  taken  such  precautions,  and  whether,  in 

consequence  of  their  not  having  done  so,  the  deceased  fell 

into   the   canal   and   was  drowned.      I  cannot  say   that 

at  the  trial  the  matter  was  much  considered  by  me,  for  it 

appeared   to  me  a  question   fit  to  be   reserved    for   the 

consideration  of  the  Court  as  requiring  a  more  particular 

examination  of  the  statutes,  and  I  thought  it  the  safest 

course  to  take  the  opinion  of  the  jury  on  the  facts,  reserving 

the  two  points.     My  mind  was  not  at  first  free  from  doubt 

respecting  them ;  but  now,  having  heard  the  arguments  of 

counsel,  and  the  observations  of  the  Lord  Chief  Baron  and 

the  other  Barons,   I   think   this   branch  of  the  rule  also 

ought  to  be  discharged. 


856  BZCnBaUBB  bbports. 

1858.  Tbe  qoesdoDs  are :  First,  is  the  action  maiutainable  at  a! 

Secondly,  if  so,  whether  against  the  present  defendants  or  t 


9.  boatman  ?     As  to  whether  the  action  is  maintainaUe  at  a 

CijiAL  AVD  the  first  question  is,  was  there  an  unqualified  power  given 
the  canal  company  to  construct  this  bridge  for  the  purpo 
of  connecting  the  two  ends  of  the  highway  in  any  mann 
they  pleased,  without  taking  amy  precautions  br  the  publ 
safety?  If  that  appeared  on  the  feoe  of  the  statute,  the 
would  be  some  di£Bculty  in  maintaining  the  action ;  ai 
the  case  would  be  like  that  of  Rex  v.  /Voce,  where  pow 
was  given  to  a  company  to  construct  a  railway,  and  an  ui 
qualified  liberty  to  run  engines  upon  it;  and  it  was  he 
that,  though  the  works  of  the  company  were,  in  a  certa 
sense,  a  nuisance,  still  the  company  were  not  liable  for  inju 
resulting  firom  them,  seeing  they  were  warranted  by  statul 
But  on  the  best  consid^mtion  1  can  give  die  statutes  befo 
OB,  I  think  this  Company  had  no  such  unqualified  anthcnit 
They  have  power  to  intersect  the  highway,  and  to  ere 
bridges.  Peihaps  there  is  no  obligation  binding  them 
make  fixed  bridges  in  every  case  where  the  canal  crosses 
highway  ;  but  if  they  have  a  right  to  make  swivel  bridge 
there  supervenes,  on  the  statutory  right,  a  common  la 
obligation  to  accompany  such  a  bridge  with  all  necessai 
surrounding  protection ;  and  the  jury  have  found  that  the 
did  not  do  so. 

But  it  is  fimher  said,  supposing  that  is  so,  and  that  tl 
Company  are  bound  to  take  same  precautions,  what  is  estal 
lished  against  them  is  a  nuisance,  and  one  of  a  public  ch 
racter,  affecting  the  highway;  and  that  an  action  is  not  mail 
tamaUe  by  reason  of  the  damage  having  resulted  firom 
vnxMig  of  which  the  party  injured  had  only  a  right  to  com{>lai 
in  common  with  the  rest  of  the  public  But  that  has  bee 
suflfciently  answered  by  the  other  members  of  the  Cour 
Suppose,  instead  of  being  drowned,  the  deceased  had  felle 
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into  the  canal  and  broken  his  leg,  surely  he  could  have 
maintained  an  action.     Therefore  this  objection  fails. 

The  next  is,   that  the   action,  if  maintainable,  is   not  v. 

St.  Hklenb 

maintainable  against  the  Company.  We  must  take  that  Canal  and 
question  with  reference  to  the  facts  and  pleadings^  It 
appears  to  me,  that  whether  the  Company  were  in  possession 
of  the  bridge  is  not  put  in  issue  by  not  guilty  (a).  But 
without  taking  that  narrow  view,  here  was  a  bridge  con- 
structed by  a  Company  for  the  purpose  of  assisting  their 
canal  traffic,  and  I  think  that  on  the  evidence,  as  well  as 
CD  the  pleadings,  the  defendants  were  possessed  of  this 
bridge  at  the  time  of  the  accident,  though  the  bridge 
was  turned  aside  at  that  moment  by  a  person  who  was  no 
agent  of  theirs.  And  no  action  could  be  maintained  against 
the  boatman,  for,  when  the  accident  happened,  the  boat  was 
only  coming  up,  so  that  the  proper  time  for  closing  the 
bridge  had  not  arrived 

Therefore,  although  not  free  from  doubt  during  the 
argument,  I  am  now  clearly  satisfied  the  plaintiff  is  entitled 
to  maintain  his  action. 

Rule  discharged.  (J) 

(a)  See  Dun/ard  v.  Tratdes,  of  the  argument  in  this  case  were 
12  M.  &  W.  529.  reported  by  W.  M.  Best,  Esq. 

(h)  The  judgments  and  part 
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Richard  Shaw  and  Another  v.  Joseph  Stentok. 

X  HIS  was  a  special  case  stated  under  the  5th  section 
the  Common  Law  Procedure  Act,  18549  by  an  arbitrate 
to  whom  all  the  matters  in  dispute  in  the  action  we 
referred  by  order  of  a  Judge  made  by  consent 

The  declaration  stated,  that  by  an  indenture  made  tl 

aoa  sink  pits,  "^ 

&c..  for  obtiin-  Ist  November,  a.d.  1844,  between  the  defendant  and  oi 


Bj  indenture, 
tM  defendant 
demised  to 
the  plaintiffs 
a  coal  mine 
for  a  term  of 
years,  with 
liberty  to  dig 
and  smk  pits. 


tnff  the  coal ; 
and 


William  Stenton,  since  deceased,  of  the  one  part,  and  Georj 


his  executors  &c.,  all  th 
them  the  defendant  ai 


the  de- 

nanted  with  the  Shaw  of  the  Other  part,  the  defendant  and  W.  Stenton  d 

&ej  miffht^      demise,  lease  &c.,  unto  G.  Shaw,  hi 

qaieUy*haTe|*^    mine,  vein,  bed  or  seam  of  coal  of  1 

bold,  ocjrojy,     w^  Stenton  (describing  it),  together  with  free  liberty,  pow( 

enjoj  the  mine    and  authority  for  G.  Shaw,  his  executors  &c.,  from  time 

during  the  "^ 

term,  without     time,  and  at  all  times  thereafter,  to  make,  dig,  open  ar 

anymolesta-         .   ,  ,        .  .  i  •   i 

tion,  interrop-    sink  such  pit  or  pits,  shaft  or  shafts,  &c.,  as  they  migl 

tion  or  dig-  i.i  i  ••/•ii--oi 

turbance  what-  thmk  necessary  and  requisite  for  the  obtaining  &c.,  tl 
or  b/the  de^'  ^^^^  mine,  bed,  vein  or  seam  of  coal  &c. :  habendum,  for  tl 
the  m^ing  ©r  ^®"°  ^^  twenty-five  years,  at  certain  rents  thereby  reserve 
£o  d"e fendliS  ^"^  ^^^  defendant  and  W.  Stenton,  for  themselves,  the 
excavated         heirs,  executors  and  administrators,  did  covenant  &c.,  wit 

a  quarry  of 

ironstone,  lying  G.  Shaw,  his  cxecutors  &c.  (inter  alia),  that  G.  Shaw,  h 

under  some 

of  the  closes  exccutors  &c.,  ^*  should  and  might  peaceably  and  quietl 

the  demised  have,  hold,  occupy,  possess  and  enjoy,  all  and  singular  tl 

situate,  but  ^^^^  mine,  bed,  vein  or  seam  of  coal  &c.,  for  and  during  tl 

minel  and  ^'^  ^®^™  ^^  twenty-five  ycars  thereby  granted,  without  an 

from thestrau  '^*'  ^"^^*  trouble,  molestation,  interruption  or  disturbanc 

of  ironstone 

into  the  demised  mine ;  and  thereby  caused  quantities  of  water  to  percolate  into  the  demis 


mine ;  and  the  defendant  also  by  excavating  the  quarry  caused  parU  of  the  roof  of  the  demis 
mine  to  fall  in.  and  by  reason  of  the  premises  the  demised  mine  became  flooded,  and  the  wor 
ing  of  the  coal  was  rendered  impracticable — Held^  that  though  the  defendant  had  a  right 
excavate  the  ouarry,  yet  as  the  excavation  bad  caused  an  interruption  of  the  plaintiflb*  occupati 
of  the  demised  mine,  the  defendant  was  liable  for  a  breach  of  his  covenant  for  quiet  enjoynei 
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whatever,  of,  from,  or  by  them  the  defendant  and  W.  Sten- 

lon,  their  heirs,  executors  &c.,  or  any  of  them,  or  any  other 

person  or  persons  whomsoever  claiming  or  to  claim,  by,  »• 

from,  through,  under,  or  in  trust  for  them  or  either  of 

them.     Averments:    that  W.  Stenton  made  his  will,  and 

being  seised  of  an  undivided  moiety  of  the  reversion  of  and 

in  the  demised  mine,  devised  the  same  to  certain  trustees : 

that  W.  Stenton  afterwards  died :   that   by  an  indenture 

made  after  his  death,  G.  Shaw  assigned  to  the  plaintiffs  all 

his  interest  in  the  demised  premises  for  the  residue  of  the 

term,  and  that  the  plaintiffs  entered. — Breaches:  that  the 

defendants  excavated  certain  mines  of  ironstone  lying  above 

the  demised  mine,  and  made  divers  holes  through  the  mines 

of  ironstone  into  the  demised  premises,  and  thereby  caused 

large  quantities  of  water  to  flow  into  the  demised  premises, 

by  means  of  which  the  roof  of  the  demised  mine  was  cracked 

and  injured  &c. — The  declaration  concluded  with  a  claim 

by  the  plaintiffs  of  a  writ  of  injunction  to  enjoin  the  defend-  \ 

ant  from  further  troubling,  molesting  or  disturbing  them  in 

the  manner  aforesaid  in  their  possession  and  enjoyment  of 

their  said  mine  and  premises. 

Pleas. — First:  that  the  defendant  did  not  commit  the 
breaches  alleged  in  the  declaration,  or  any  part  thereof. 
Secondly,  as  to  the  claim  for  an  injunction:  that  the  de- 
fendant doth  not,  nor  did,  continue  to  trouble,  molest,  or 
disturb  the  plaintiffs  as  alleged. — Issues  thereon. 

The  arbitrator,  by  his  award,  found  (so  far  as  material  to 
the  present  question)  as  follows. — I  find,  that  the  defend- 
ant, after  the  making  of  the  indenture  of  assignment,  did 
excavate,  quarry,  work  and  remove  certain  mines,  beds  and 
strata  of  ironstone,  lying  within  and  under  some  of  the 
several  closes,  inclosures  or  parcels  of  land,  within  and 
under  which  the  mine,  vein,  bed  or  seam  of  coal  demised 
by  the  indenture  of  lease  of  the  1st  November,  1844,  was 
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situate ;  bat  above  the  said  demised  mine,  bed,  vein  or  sei 
of  coal,  that  is  to  say,  between  the  sarfiM»  of  the  soil  of  t 
said  closes,  inclosares  or  parcels  of  land,  and  the  si 
demised  mine,  bed,  vein  or  seam  of  coal;  and  also  bor 
and  made  certain  holes  from,  throngh  and  oat  of  the  si 
mines,  beds  and  strata  of  ironstone,  down  to  and  into  t 
said  demised  mine,  bed,  vein  or  seam  of  coal,  and  there! 
caused  certain  quantities  of  water  to  percolate  and  tU 
down  to  and  into  the  said  demised  mine,  bed,  vein  or  sei 
of  coal,  and  to  lodge  there.  And  I  do  also  find,  that  I 
his  so  excavating  ftc.,  the  said  mines  &c.,  of  ironstone,  t 
defendant  caused  parts  of  the  roof  of  the  said  demised  mi 
to  be,  and  the  same  were,  crushed,  cracked,  weakened  ai 
injured,  and  fell  in :  that  [  do  find,  &c.,  that  by  reason 
such  excavating  &c,  by  the  defendant  of  the  said  mil 
&C.,  of  ironstone,  and  the  boring  and  making  by  the  c 
fendant  of  the  said  holes,  the  said  mine  of  coal  becai 
and  was  flooded,  and  the  plaintiflb  were  prevented  a 
hindered  from  working  and  winning  their  said  mine  & 
of  coal,  and  fit)m  getting  and  removing  coals  therefroi 
and  that  the  working  and  winning  of  the  coal  in  pa: 
thereof  became  and  was  rendered  impracticable.  And 
do  find  and  award  &c.,  that  the  holes  which  the  defends 
bored  and  made  fit)m,  through  and  out  of  the  said  min 
&c.,  of  ironstone,  down  to  and  into  the  said  demised  mii 
&c.,  of  coal,  were  bored  by  him  for  the  purpose  of  conve 
ing,  and  the  same  did  convey,  water  from  his  mines 
ironstone  into  the  coal  mines  of  the  plaintiff  demised  I 
the  said  indenture  of  lease ;  and  that  the  plaintiffs  hai 
by  the  making  of  such  holes  by  the  defendant,  sastain* 
damage  to  the  extent  of  100/.  And  I  do  find,  award  & 
that  the  said  excavating  &c.,  of  the  said  mines  &c.,  of  iro 
stone  so  excavated  &c.,  by  the  defendant  as  hereinbefore 
stated,  was  (with  the  exception  of  the  borii^  by  him  of  t 
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said  holes)  done  in  a  workmanlike  manner ;  but  that  the 

plain tiffi  have  thereby  (in  addition  to  the  damages  of  lOOL 

caosed  to  them  by  making  of  the  said   holes)  sustained  o. 

Stsktoh* 
damages  to  the  extent  of  509/.  4f.  10<L — ^The  arbitrator 

then  proceeded  to  award,  that  in  the  event  of  the  Court 
being  of  opinion  that  the  defendant  had  a  right  to  excavate 
&c.,  the  said  mines  &c,  of  ironstone,  but  that  he  had  no 
right  to  make  the  said  holes,  and  that  the  plaintifis  are 
entitled  to  recover  damages  for  the  making  of  the  said 
holes :  then  I  do  award  &c.,  that  the  defendant  shall  pay 
to  the  plaintifis  the  sum  of  100/. :  and  in  the  event  of  the 
Court  being  of  opinion  that  the  defendant  had  no  right 
either  to  excavate  &c.,  the  said  mines  &c.,  of  ironstone,  or 
to  make  the  said  holes;  and  that  the  plaintifis  are  entitled 
to  recover  damages  for  such  excavating  &c,  and  also  for 
the  making  the  said  holes:  then  I  do  award  &c.,  that  the 
defendant  shall  pay  to  the  plaintiff*  (in  lieu  of  the  said  sum 
of  100/.),  the  sum  of  609L  4s.  lldf.— The  arbitrator  then 
proceeded  to  find  that  the  defendant,  at  the  time  of  bringing 
the  action,  continued  to  disturb  the  plaintiffs  as  in  the 
declaration  alleged ;  and  that  the  plaintifis  would  be  unable 
to  work  their  mine  of  coal  with  the  same  advantage  and 
profit,  if  the  defendant  should  work  the  mines  of  ironstone 
within  sixty-six  yards  of  those  parts  of  the  closes  under 
which  the  mine  of  coal  might  remain  ungotten,  as  they 
would  do  were  the  mines  of  ironstone  unworked  ;  but  that 
the  mines  of  ironstone  might,  without  disadvantage  or  loss 
of  profit  to  the  plaintifis,  be  excavated  at  a  distance  of  sixty- 
six  yards :  and  that  if  the  Court  should  be  of  opinion  that 
the  excavating  the  mines  of  ironstone  is  a  breach  of  the 
covenant  in  the  lease  of  the  1st  November  1844,  then  that 
a  writ  of  injunction  should  issue. 

J.  AddisoUy  for  the* plaintifis. — The  question  is,  whether, 
a  covenant  for  quiet  enjoyment  extends  to  a  disturbance 
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1858.        ^7  ^^  ^^  ^^  ^^  coTenaotor  himself  whether  ri^tfbl 
^•^^'^^      wroDflfoL     The  distinction  is  well  established  between  i 

Shaw  ^  ,  ,  t 

».  done  by  the  corenantor  and  acts  done  by  a  stranger. 

regards  the  latter,  the  covenant  for  quiet  enjoyment  o 

extends  to  leffal  acts,  but  as  regards  the  former,  the  coren 

is  against  every  act,   whether  rightful  or  wrongful. 

Com.  Dig.  "Condition-  (G.  12),  it  is  said,  "So,  if  a  con 

tion  be  that  it  shall  be  lawful  for  the  lessee  to  enjoy ;  if  i 

lesBcnr  enters  upon  him  wrongfully,  it  is  a  breach ;  for  1 

intent    was    that   the   lessor  should  not   interrupt  hii 

R.  1  RoL  427  L,  15.  R.  Cro.  Eliz.  544."     Again,  in  Cc 

Dig.  "Covenant"  {E.  1),  as  to  what  shall  be  a  Ixeach 

a  covenant  for  quiet  enjoyment  without  interruption 

molestation,   it  b  said,   it  shall  be  a   breach    "  If  t 

covenantor  himself  wrongfully  disturbs  him.     Otherwi 

if  a  stranger  interrupts  wrongfully,  without  title."   Amtn 

V.  Paradise  {a)  decided,  that  if  a  man  covenant  that 

will  not  interrupt  the  covenantee  in  the  enjoyment  oi 

close;    the  erection  of  a  gate   which   intercepts  it  is 

breach  of  the  covenant,  although  he  had  a  right  to  ere 

it.     That  case  is  a  direct  authority  that  the  covenantor 

liable  for  a  disturbance,  though  the  act  done  by  him  w 

of  right.     The  distinction  between  a  covenant  against  ti 

acts  of  a  particular  individual,  and  a  covenant  against  tl 

acts  of  all  persons  was  recognised  in  Nash  v.  Palmer  {l 

There  Lord  EUenbaraugh,  C.  J.,  said,  "  The  rule  has, 

think,  been  correctly  stated  at  the  bar,  that  where  a  nu 

covenants  to  indemnify  against  all  persons,  this  is  but 

covenant  to  indemnify  against  lawful  tide.    And  the  reas( 

is,  because,  as  it  regards  such  acts  as  may  arise  from  rightf 

claim,  a  man  may  well  be  supposed  to  covenant  against  i 

the  world ;  but  it  would  be  an  extravagant  extension  of  su< 

a  covenant,  if  it  were  good  against  all  the  acts  which  d 

folly  or  malice  of  strangers  might  suggest ;    and  therefoi 

(fl)  8  Mod.  319.  (6)  5  IL  &  Sd.  374. 
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the  law  has  properly  restrained  it  within  its  reasonable 
import,  that  is,  to  rightful  title.     It  is,  however,  different 

where  an  individual  is  named ;  for  there  the  covenantor  is  <>• 

Stekton. 

presumed  to  know  the  person  against  whose  acts  he  is 
content  to  covenant,  and  may  therefore  be  reasonably 
expected  to  stipulate  against  any  disturbance  from  him, 
whether  by  lawful  title  or  otherwise."  Fowle  v.  Welsh  {a) 
is  also  an  authority  that  where  the  covenant  is  against  the 
acts  of  a  person  named,  it  extends  to  all  claims  by  him 
whether  upon  lawful  title  or  otherwise. 

Phipson  (J.  Brown  with  him),  for  the  defendant. — The 
general  proposition  of  law,  as  stated  by  the  other  side,  is 
not  disputed.  A  simple  covenant  for  quiet  enjoyment 
extends  only  to  lawful  acts;  but  where  the  covenant  is 
against  the  acts  of  the  covenantor  or  third  persons  therein 
named,  it  extends  to  wrongful  as  well  as  rightful  acts. 
The  cases  on  this  subject  are  of  two  classes :  there  has  been 
either  a  wilful  act  of  expulsion,  or  an  entry  under  a  claim 
of  right.  Where  the  covenantor  wilfully  enters,  it  is  of  no 
avail  that  he  does  so  as  of  right  In  Andrews  v.  Paradise  (&), 
the  covenantor  had  a  right  to  erect  the  gate  which  inter- 
rupted the  enjoyment  of  the  close.  In  Nash  v.  Palmer  (c), 
the  party  against  whose  acts  the  defendant  undertook  to 
indemnify  the  plaintiff  entered  under,  colour  of  right. 
Again,  in  Fowle  v.  Welsh  (a),  the  entry  was  under  a  claim 
of  title.  Here  the  defendant  is  in  possession  of  a  quarry 
above  the  mine  which  he  demised  to  the  plaintiff,  and 
he  works  it  in  the  ordinary  mode.  [Pollock,  C.  B. — 
Suppose  a  person  demises  a  set  of  chambers  beneath  his 
own  with  a  covenant  for  quiet  enjoyment;  and  then  does 
some  act  of  annoyance  in  his  own,  which  renders  the  other 

(a)  1  B.  &  C.  29.  (b)  8  Mod.  319. 

(c)  5  M.  &  Sel.  374. 
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cliamben  wninhatirtablc,  would  not  dnt  be  a  bRsdi  of  d 
eoffenmt  7]  The  defendant  had  a  ngiht  to  woik  his  qoBB 
to  the  eztxeme  boondaij,  and  the  plaintifi  should  hv 
left  a  banier  to  protect  thenoehcs  fiom  the  waten  An 
pkria  ▼.  Brggdem  {a)  decided  that,  of  commoQ  right,  d 
owner  of  the  sortice  is  entitled  to  aiypoftftom  the  safifMn 
stiata;  and  — iwrng  diat  thff  saune  princmle  npSes  ho 
the  proper  remed j  is  bj  an  action  on  the  case.  In  2  Wai 
SaondL  178  a,  note,  after  stating  die  general  rale,  it  is  sn 
**  It  maj  be  obaeiied,  that  to  entitle  a  party  to  laintMi  i 
action  on  a  corenant  far  qoiet  enjoyment,  aome  act  of  d 
defendant,  or  of  thooe  agunst  whoee  acts  he 
nserting  title,  most  be  proved ;  it  woold  not  be 
to  shew  that  the  defendant  distarbcd  the  plaintiff  by  tici 
passing  wm  far  instanre  by  sporting  on  the  land.*  ZJbgi 
T.  Tamk»t9{h)  is  abo  an  anthori^  that  the  act  nnst  I 
done  ondo' an  assertion  of  ri^iL  There  is  no  athoiitf  I 
Aem  that  where  there  is  no  daiai  of  title,  or 
r^t,  or  interference  with  the  poasesson,  the 
plained  of  b  within  this  corenanL  Suppose  a 
of  a  hoose,  and  that  the  lessor  afteiwaiJs  erects  near  1 
it  chemical  works,  which  emit  so  disagreeable  an  eflhiria  i 
lo  annoy  the  inhabitants  of  the  house:,  would  that  be 
breadi  of  the  corenant?  It  is  not  erery  possible  wrao 
which  interferes  with  the  enjoyment  that  is  a  breach  i 
this  corenant;  but  there  most  be  either  an  actual  expa 
sion  or  an  interroption  of  the  enjoyment  under  a  chh 
of  righL 


Addistm,  in  reply. — The  corenant  in  this  CMe  proride 

for  molestation,  interruption,  or  disturbance  of  any  kind 

and  the  arbitntor  has  found  that  in  conseqoenee  of  tb 

defendant  s  acts  the  working  of  the  plaintift*  miti»  hi 

(«)  12  Q.  B.  7».  (»)  1  T.  R.  «7I. 
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become  impracticable.      It  is  equally  a    breach  of  the        1353. 

covenant  whether  the  act  which  caused  the  interruption      ^^^"^ 

*^  Shaw 

was  done  under  a  claim  of  right  or  not.  »• 

Stemtoh. 

Pollock,  C.  6. — There  must  be  judgment  for  the  plain- 
tifis.  The  question  is  whether  the  covenant  for  quiet 
enjoyment  extends  to  the  facts  found  by  the  arbitrator. 
It  seems  to  me  that  it  would  require  some  distinct  authority 
to  shew  that  it  did  not  The  defendant  covenants,  not 
only  that  the  lessees  shall  peaceably  and  quietly  occupy 
the  demised  mine,  but  also  that  they  shall  do  so  without 
any  molestation,  interruption,  or  disturbance  whatever  from 
him.  Mr.  Phipson  put  the  case  of  a  person  who,  having 
demised  a  house  and  entered  into  such  a  covenant,  did  some 
act  on  the  adjoining  land  which  caused  a  nuisance  to  the 
lessee.  It  is  not  necessary  to  say  whether  that  would  be  a 
breach  of  the  covenant :  probably  not  But  here  the  con- 
nection between  the  two  properties,  the  one  being  below 
the  other,  raises  a  different  consideration.  If  a  lessor 
demises  the  stratum  below,  and  covenants  that  he  will  do 
nothing  to  prevent  its  quiet  enjoyment,  he  is  bound  so 
to  use  the  surface  as  not  to  disturb  the  lessee  in  his  occupa* 
tion.  Here,  the  arbitrator  has  found  that  the  defendant 
caused  the  plaintiflls  great  disturbance  and  intemiption  in 
the  quiet  enjoyment  of  the  subject-matter  of  the  demise. 

Martin,  B. — I  am  of  the  same  opinion.  The  defendant 
has  covenanted  that  the  plaintiffs  shall  enjoy  the  coal  mine 
without  any  molestation  or  interruption  from  him.  Then, 
the  defendant  causes  a  quantity  of  water  to  flow  into  the 
mine,  and  also  causes  the  roof  to  fall  in,  whereby  the 
working  of  the  mine  becomes  impracticable.  There  is 
no  authority  that  such  acts  are  not  a  breach  of  the  covenant 
for  quiet  enjoyment 

L  L  L  2 
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Watson,  B.~I  mm  erf*  the  sune  opinion.    Tbe  action 

bronefat  on  a  corenant  fix*  qmet  enjoyment  bj  wliidi  U 

^'  lessor  corenants  for  his  own  acts  and  tbe  acts  of  tho 

claiming  under  him.     It  b  dear  that  the  phuntim  a 

entitled  to  recorer  the  lOCML,  awarded  as  damage  far  makii 

thehdes.  Then,  as  to  the  5091 4#.  lOdL  awarded  as  dama| 

for  excarating  the  quarry:  the  arbitrator  finds  that,  bj  b 

ezcaTating  it,  he  caused  parts  of  the  roof  of  the  demise 

mine  to  £dl  in,  and  further  that  the  plaintifi  were  pn 

Tented  from  working  the  mine.    It  seems  to  me  that  wba 

a  person  corenants  against  bis  own  acta^  whether  rig^itfiil  < 

wrongfblysucb  a  disturbance  of  the  occupation  of  the  mis 

is  a  molestation  and  inteimption  within  the  meaning  of  tli 

corenant.     Indeed,  I  cannot  conc»Te  any  greater.     It 

not  necessary  that  the  covenantor  should  commit  an  act  < 

interruption  upon  the  demised  premises ;  if  be  does  soon 

thir^  so  near  to  them  as  to  cause  them  partly  to  fidl  dowi 

that  is  an  act  by  which  tbe  lesKe  ceases  to  have  the  qoii 

enjoyroenL     On  these  short  grounds  I  am  of  opinion  tha 

upon  the  dace  of  the  award,  the  plaintifls  are  entitled  l 

recover  both  in  respect  of  making  the  holes  and  excavatio 

the  quarry. 

Chakkell,  B. — I  am  of  the  same  opinion.  The  plainti£ 
seek  to  recover  damages  by  reason  of  an  alleged  breach  < 
the  covenant  for  qaiet  enjoyment.  It  is  said  that  the  ad 
done  by  the  defendant  are  not  a  breach  of  that  covenan 
CerUin  authorities  were  dted  by  Mr.  Addison  for  th 
purpose  of  shewing  that  where  there  is  a  covenant  fc 
quiet  enjoyment,  as  against  the  covenantor  It  is  inunaterii 
whether  the  act  done  is  rightftil  or  wrongful ;  that  is,  an  ac 
which,  but  for  the  covenant,  might  have  been  rightfu 
becomes  wrongful  Mr.  Phipsam  did  not  dispute  the  authc 
rities,  but  argued  that  they  were  inamdicable  to  this  csm 
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I  am  disposed  to  think  that  there  may  be  an   act,  done        1858. 
by  a  lessor  who  covenants  against  his  own  acts,  which  may      ^^shaw^ 

produce  an  injury  of  such  a  nature  as  to  leave  the  cove-      ,,    "• 

^  Stenton. 

nan  tee  to  his  remedy  by  action  on  the  case.  But  looking 
at  the  terms  of  this  covenant,  and  accepting  Mr.  PhipsorCs 
admission  of  the  authorities,  I  am  of  opinion  that  the  facts 
found  by  the  arbitrator  bring  this  case  within  the  inter- 
pretation which  he  places  on  them.  If  the  declaration 
had  simply  charged,  not  the  modes  by  which  certain  results 
had  been  accomplished,  but  the  results  themselves,  and  they 
bad  been  proved  to  have  been  the  act  of  the  defendant,  the 
case  would  have  been  clearly  within  the  covenant  against 
any  molestation  or  interruption  by  the  lessor  himself. 

Addison  then  applied  for  a  writ  of  injunction,  which  was 
granted 

Judgment  for  the  plaintifis  and 
injunction  granted. 


SUTER  V,    BURRELL.  Jan.  15. 

Action  against  the  sheriff  of  Northumberland  for  not  In  ^  •ction 

^  ^  against  a 

arresting  under  a  ca.  sa. — Plea:  Not  guilty.  sheriff  for  not 

arresting  under 

The  cause  was  tried  before  Watson^  B.,  at  the  Northumber-  a  ca.  sa.,  in 
land  Summer  Assizes,  1857,  when  the  plaintiff's  counsel,  necttfae sheriff 
in  order  to  connect  the  sheriff  with  the  act  of  the  bailiff,  ^^^^^  ^y^^ 

bailiff  (who  bad 
had  not  been  seryed  witb  a  subpoena  duces  tecum)  proved,  tbat  wbcn  tbe  defendant  went  out  of 
office  the  warrant  was  sent  to  the  persons  who  woile  the  defendant  was  sheriff  acted  as  the 
London  aeents,  and  who  were  also  nis  attornies  on  the  record. — Htld,  that  notice  to  them  to 
produce  tbe  warrant,  after  the  defendant  had  gone  out  of  office,  was  sufficient  to  entitle  the 
plaintiff  to  give  secondary  evidence  of  its  contents. 
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caQed  for  the  prodaction  of  the  warrant,  in  porsoance  of 
notice  for  thai  purpose.  The  warrant  not  being  [Mrodiicec 
the  plaintifiF's  counsel  called  the  bailiff,  who  proved  thi 
when  the  defendant  went  out  of  office  he  sent  th 
warrant  to  Measra.  Graj  &  Armstrong,  who  acted  as  th 
London  agents  whilst  the  defendant  was  sheriff,  and  wh 
were  also  his  attomies  on  the  record.  It  was  admitted  thi 
a  notice  to  the  defendant  to  produce  the  warrant  had  bee; 
served  on  Messrs.  Ghray  &  Armstrong. 

The  defendant's  counsel  objected  that  the  notice  to  pro 
duce  the  warrant  was  not  sufficient  to  entitle  the  jdaintiff  t 
give  secondary  evidence  of  its  contents;  but  that  the  bailii 
ought  to  have  been  served  with  a  subpoena  duces  tecum  t 
produce  it.  The  learned  Judge  reserved  the  point,  and  i 
verdict  was  found  far  the  plaintiff 

Mmdsty,  in  the  following  term,  obtained  a  rule  nisi  toente 
a  nonsuit,  pursuant  to  the  leave  reserved,  against  which 


Edward  James  and  Brett  now  shewed  cause. — Thi 
notice  to  produce  the  warrant  was  sufficient  to  entitle  the 
plaintiff  to  give  secondary  evidence  of  its  contents.  Bj 
the  3  &  4  Wm.  4,  c.  42,  s.  20,  the  sheriff  of  each  county  i 
bouud  to  appoint  a  deputy  in  London  for  the  receipt  o 
writs,  granting  warrants  thereon,  making  returns  thereto 
&C.  Therefore  Messrs.  Gray  &  Armstrong  were  in  th< 
same  situation  as  the  under-sheriff,  for  those  purposes.  Ii 
TapJin  v.  Atty  (a),  the  sheriff's  warrant  to  levy  executioc 
had,  after  the  levy,  been  returned  by  the  bailiff  to  the  under 
sheriff,  while  the  sheriff  was  yet  in  office ;  and  the  bailiff 
upon  being  called  as  a  witness,  did  not  produce  it :  it  w» 
held  that  proof  of  notice  to  the  sheriff's  attorney  tc 
produce  it  was  sufficient  to  entitle  the  party  to  give  parol 
evidence  of  its  contents.     That  is  a  distinct  authority  thai 

(a)  3  Bing.  164. 
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notice  to  the  deputy,  whilst  the  sheriff  is  in  office,  is  suffi- 
cient ;  and  it  makes  no  difference  that  the  notice  was  given 
after  the   year  of  office  expired.     The  defendant  cannot  9. 

BURRKLL. 

refuse  to  produce  the  warrant  because  he  held  it  in  another 
capacity.  The  plaintiff  has  used  all  reasonable  efforts  to 
procure  the  primary  evidence.  The  warrant  was  traced  into 
the  possession  of  the  London  agents  of  the  sheriff,  and 
notice  was  given  to  produce  it.  That  was  sufficient  to  lay 
the  foundation  for  secondary  evidence,  if  the  Judge  was 
satisfied  that  the  document  was  in  the  possession  or  power 
of  the  party  required  to  produce  it :  Cole  on  Ejectment, 
p.  167.  Moreover,  Messrs.  Gray  &  Armstrong  are  the 
attornies,  on  the  record,  for  the  defendant. 

Liddelly  in  support  of  the  rule — The  notice  was  not 
sufficient  to  lay  the  foundation  for  secondary  evidence. 
The  bailiff  should  have  been  served  with  a  subpcena 
duces  tecum  to  produce  the  warrant  Messrs.  Gray  & 
Armstrong  filled  two  characters:  they  were  the  London 
agents  of  the  under-sheriff,  and  the  attornies  for  the 
defendant  The  notice  was  given  after  the  defendant 
went  out  of  office,  and  therefore  the  case  comes  within 
the  mischief  pointed  out  by  Best^  C.  J.,  in  delivering 
the  judgment  of  the  Court  in  Taplin  v.  Atty  (a),  who 
says : — **  No  notice  was  given  to  the  under-sheriff  to 
produce  the  warrant,  and  if  it  had  been  placed  in  his 
hands  after  the  sheriff  had  gone  out  of  office  our  judgment 
might  have  been  different,  for  it  would  be  inconvenient, 
when  the  sheriff  is  no  longer  in  office,  to  compel  him 
to  send  perhaps  across  the  whole  county  to  apprise  the 
under-sheriff  of  such  a  notice ;  but  as  he  was  still  in  office, 
and  as  the  under-sheriff  is  in  law  identified  with  him,  we 
think  that  notice  to  the  sheriff  b  equivalent  to  notice  to 
the  under-sheriff."  Gibbon  v.  Coggon{b)  is  an  authority 
(a)  3  Bing.  164.  {h)  2  Camp.  189. 


HILARY   TERM,   21    VICT. 


871 


said  coming  and  flowing  to  the  land,  lodges  and  reservoirs 
of  the  plaintifi^  (alleging  special  damage)  (a). 

Pleas  (inter  alia). — First:  Not  guilty.  Secondly:  Not 
possessed.  Thirdly:  that  the  plaintiff  was  not,  by  reason 
of  his  alleged  possession  of  the  land  and  bleaching-works 
thereon,  entitled  to  the  flow  and  use  of  the  said  streams 
and  springs. 

The  cause  came  on  for  trial  before  Willes,  J.,  at  the 
Liverpool  Spring  Assizes,  1856,  when  it  was  referred  to  an 
arbitrator,  who  stated  a  case  for  the  opinion  of  this  Court, 
(in  substance)  as  follows. — 

The  action  was  brought  for  the  alleged  abstraction  of  the 
water  of  certain  springs,  numbered  respectively  1,  2,  3,  4, 
5,  6,  7,  on  a  plan ;  whereby  the  same  was  prevented  irom 
flowing  into  certain  lodges  and  reservoirs  of  the  plaintiff 
respectively  situate  in  certain  closes  of  the  plaintiff,  called 
"  The  Marleds,"  «  The  Moorin  Clough,"  «  The  Brow,"  and 
"TheClough." 

Before  and  at  the  time  of  the  commencement  of  the 
action,  the  plaintiff  was  possessed  of  certain  land  and  bleach- 
works,  and  he  held  and  now  holds  the  same  under  a  lease  {b) 


(d)  There  was  a  second  count 
for  injury  to  the  plaintiff's  rever- 
sionary interest,  stating  that  the 
land  and  bleaching-works  were  in 
possession  of  his  tenants. 

(b)  The  material  parts  of  this 
lease  (which  was  to  form  part  of 
the  case)  are  as  follows : — *^  This 
indenture  made  the  7th  of  April, 
1827,  between  The  Right  Honor- 
able  Edward  Earl  of  Derby  of 
the  one  part,  and  Samuel  Wood- 
cock, of  &C.,  of  the  other  part : 
Witnesseth  that  the  said  Earl 
in  consideration  of  the  sum  of 
3,150/.  by  the  said  S.  Woodcock 
to  the    said    Earl    paid  at  the 


delivery  hereof,  &c.,  doth  demise, 
and  to  farm  let,  unto  the  said 
S.  Woodcock,  his  heirs  and  as- 
signs :  All  that  tenement  con- 
sisting of  a  dwelling-house,  &c., 
and  the  following  closes  of  land, 
called  Round  Meadow,  Rye  Field, 
Marled  Earth,  Lowest  Field, 
Middle  Field,  Croft,  The  Croft 
with  a  garden  over  the  brook, 
Long  Meadow,  Back  Meadow, 
Clough,  Brow,  Moorin  Clough, 
Old  Close,  The  Hey,  Pollett  Close, 
Middle  Hey,  Highest  Field,  and 
The  Marleds ;  containing  in  the 
whole  fifty-one  acres,  &c.,  situate 
in  Elton,  &c.    And  also  the  said 
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with  water  from  the  said  brook,  and  which  occupied  part        1858. 
of  the  site  of,  but  was  smaller  than,  another  lodire  in  the    „^*^''"*^ 

^^  Whitehead 

Maried&    A  second  lodge  was  situate  in  the  Moorin  Clough,  «• 

Parks. 

which  was  called  The  Middle  or  Cat'tail  Lodge.  There 
was  a  third  lodge  situate  in  the  Brow,  called  the  Spring- 
water  Lodge,  and  which  occupied  the  northerly  part  of  the 
site  of  the  Lower  Lodge. 

(The  case  then  proceeded  to  describe  the  mode  in  which, 
up  to  the  time  of  granting  the  lease,  the  business  of  bleach- 
ing was  carried  on  by  means  of  the  water  on  the  premises.) 

Before  and  at  the  time  of  granting  the  lease  of  the  7th 
April,  1827,  a  supply  of  clear  water  for  the  purposes  of 
bleaching  was  obtained  from  the  springs,  numbered  respect- 
ively 1,  2,  3,  4,  5.  Spring  No.  1  rose  in  the  Marleds,  a 
little  to  the  east  of  the  Top  Lodge.  It  was  a  natural 
spring,  and  had  ezbted  from  before  the  time  of  living 
memory.  It  was  embanked  round  to  a  height  of  about 
three  feet,  partly  by  a  natural,  and  partly  by  an  artificial 
embankment,  and  the  overflow  therefrom  was  conveyed 
by  a  trough,  laid  in  an  artificial  channel,  into  a  wash-pit, 
within  which  the  spring  No.  2  was  found,  and  from  whence 
it  overflowed  into  the  Brook. 

Spring  No.  2  was  found  in  the  wash-pit  above  mentioned, 
by  boring,  about  fifty  years  ago. 

Spring  No.  3  (a)  was  a  natural  spring,  and  was  bricked 
round  so  as  to  form  a  well.  It  had  been  in  existence 
in  that  state  for  upwards  of  thirty  years.  It  was  a  copious 
spring,  and  the  overflow  from  it  was  carried  through  a 
covered  drain  into  the  covered  part  of  the  drain  which 
conveyed  the  clean  water  from  No.  1  and  2,  as  above 

(a)   The  corresponding  num-      either    in    the    "  Marleds,"    the 
bers  on  the  plan  shewed  that  this      **  Moorin  Clough,"  the  "  Brow, 
and  the  following  springs  arose      or  the  "  Clough. 


me  "  Drow,  ' 
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plaintiiTs  premises.  After  his  death  in  1850,  the  sinking 
of  the  shaft  (which  is  138  yards  deep)  was  completed  by 
the  defendant  The  defendant  set  the  engine  to  work  at 
the  engine-pit  in  August  1850^  and  continued  to  work 
the  coal  mines  up  to  the  present  time.  AH  the  water  is 
pumped  from  the  mine  at  the  engine-pit,  and  the  water  so 
pumped  is  delivered  on  to  the  land  of  the  plaintiff  by 
means  of  a  tunnel,  at  a  point  two  feet  eleven  inches  above 
the  flow  of  the  bleach-works.  The  water  so  delivered  is 
strongly  impregnated  with  iron.  About  the  end  of  the  year 
1850,  or  early  in  1851,  the  water  of  springs  No.  2,  3,  6,  7, 
disappeared ;  and  with  the  exception  of  a  small  and  variable 
flow  of  water  into  No.  3,  the  several  springs  have  been  dry 
ever  since.  Some  time  in  the  year  1852,  it  was  discovered 
that  the  water  of  Springs  No.  4,  5,  had  also  disappeared, 
and  these  springs  respectively  have  been  dry  ever  since, 
and  the  water  has  failed  in  the  Lower  Lodge. 

The  arbitrator  found  that  the  defendant,  by  sinking  the 
shaft  and  working  the  coal  mine  as  above  stated,  did  divert 
and  withdraw  the  water  of  and  from  the  said  springs 
numbered  respectively  2,  3,  4,  5,  6,  7,  and  did  thereby 
prevent  the  water  of  the  said  springs  respectively  from 
coming  and  flowing  to  the  said  Lower  Lodge  in  the  manner 
hereinbefore  described,  and  caused  the  water  in  the  said 
lodge  to  fail  as  before  stated. 

The  question  for  the  opinion  of  the  Court  is,  whether, 
upon  the  facts  above  stated,  the  plaintiff  is  in  law  entitled 
to  maintain  this  action. 

Monk  {Manisty  with  him),  for  the  plaintiff. — It  is  found 
as  a  fact  that  at  the  time  the  lease  of  the  7th  April,  1827, 
was  granted,  these  springs  were  on  the  demised  premises 
and  had  been  for  more  than  twenty  years  used  for  bleaching 
purposes.     The  plaintiff  claims  them  under  that  lease :  the 
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defendants  justify  the  abstraction  of  the  water  under 
demise  to  them  of  coal  mines,  by  the  same  lessor,  in  182 
It  is  necessary,  therefore,  to  see  what  right  to  water  w 
granted  by  the  lease  of  the  7th  April,  1827,  in  cnder 
ascertain  what  was  left  in  the  lessor.  That  lease  grant 
''all  streams  of  water  that  may  be  found **  in  the  to 
closes  of  land  therein  named.  That  means  all  the  streai 
which  may  be  found  during  the  subsistence  of  the  ]em 
The  language  of  the  reservation,  if  doubtful,  must  be  co 
strued  against  the  lessor.  The  lease  would  have  passed  i 
the  then  existing  water  without  express  words  for  tl 
purpose.  A  demise  of  land  for  a  term  cf  years  inclu^ 
everything  which  is  necessary  for  its  enjoyment  T 
right  to  water  is  limited  to  that  found  in  the  four  dose 
and  but  for  the  exception  the  whole  of  the  water  would  ha 
passed.  The  intention  was  to  grant  the  water  of  the 
closes  for  bleaching  purposes,  and  to  reserve  to  the  len 
the  water  in  the  other  closes.  It  is  true  that  the  lei 
contains  a  power  for  the  lessor  ''to  divert  or  alter  t 
course  of  any  river,  brook,  spring,  or  water ;"  but  if  tt 
power  be  construed  literally  it  is  void  as  repugnant  to  t 
grant  If  the  lessor  has  power  to  divert  the  water  in  a 
manner  he  pleases,  he  may  remove  it  altogether,  or  retu 
it  in  a  condition  unfit  for  any  use.  The  diversion  mi 
be  such  as  to  leave  the  subject-matter  of  the  grant  capal 
of  enjoyment :  Harris  v.  Ryding  (a).  The  case  finds  tl 
the  water  was  abstracted  by  the  defendants,  and  return 
in  a  state  unfit  for  the  purposes  of  bleaching;  therefo; 
even  if  the  power  of  diverting  is  not  confined  to  t 
excepted  streams,  it  does  not  justify  the  abstraction. 
Then,  as  to  springs  No.  6  and  7 :  assuming  that  the  woi 
in  the  lease,  "all  streams  that  may  be  found,*'  do  i 
extend  to  streams  not  in  existence  at  the  time  the  lease  v 

(e)  5  M.  &  W.  60. 
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granted,  neverthelesB,  without  those  words,  tlie  plaintiff  is 
entitled  to  all  the  water  which  comes  to  the  surface  of  the 
four  closes  during  the  term,  either  by  the  operation  of  nature 
or  the  act  of  man :  it  is  the  same  as  if  there  had  only  been 
an  exception  of  the  water  in  certain  specified  closes. 

T.  Jones  (with  whom  were  Knawles  and  Athertan)^  for 
the  defendant — The  first  point  is,  whether,  by  virtue  of 
the  lease  of  1827,  the  plaintiff  is  entitled  to  the  waters 
of  the  springs  in  the  closes  in  question  against  the  Earl 
of  Derby,  under  whom  the  defendant  claims.  At  the  time 
of  the  granting  of  the  lease  some  of  the  springs  in  question 
were  known  and  used  as  springs.  Others  have  since  been 
discovered.  There  were  also  the  brook  and  the  lodges. 
The  lease  does  not  in  terms  grant  the  springs.  There  was 
a  stream  at  the  time  of  the  lease  to  satisfy  the  words  of  the 
demise.  The  grant  of  **  all  streams  that  may  be  found**  is  a 
grant  of  the  superficial  streams,  and  may  include  all  streams 
that  might  thereafter  be  formed  and  made  to  flow  into  the 
brook.  But  the  defendant  has  not  diverted  any  stream 
fi-om  the  surface.  The  lease  expressly  reserves  mines  and 
all  streams  of  water,  except  those  above  mentioned  and 
specifically  granted,  with  power  to  the  lessor  and  his 
assigns  to  enter  upon  the  premises  and  get  the  minerals  and 
to  divert  any  spring.  The  lessee  therefore  took  the  lease 
subject  to  the  risk  of  boring  the  springs  by  mining  opera- 
tions. That  is  the  true  construction  of  this  lease.  Were  it 
otherwise,  the  interpretation  would  be  contrary  to  the  express 
words  of  the  reservation.  The  plaintiff  is  in  the  same 
position  as  any  other  persons  having  water  rights  which 
are  or  may  be  affected  by  subterraneous  operations.  The 
rights  of  such  persons  were  defined  in  Chasemare  v. 
Richards(a),  [Martin^  B.,  referred  to  Northam  v.  Hurley  (A).] 
(a)  ArUi,  p.  168.  (h)  1  £.  &  B.  605. 
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the  deed  are  plain^  and  Lord  Derby  could  have  had  no  1858. 
right,  after  having  granted  the  springs  in  question  to  Wood- 
cock and  his  assigns,  to  take  away  such  springs  in  order  «. 
that  his  mines  might  be  effectually  worked.  The  arbitrator 
has  found  that  the  defendant  has  taken  water  which  was 
within  the  range  of  the  premises  demised,  and  within  which 
all  springs  were  granted.  The  plaintiff  therefore  is  entitled 
to  our  judgment. 

Martin,  B. — I  am  of  the  same  opinion.  Lord  Derby 
granted  to  Woodcock  all  the  water  which  might  be  found 
on  the  closes  in  question.  Lord  Derby  cannot  derogate 
from  his  grant,  and  the  defendant,  his  lessee,  is  in  the  same 
position.  Northam  v.  Hurley  (a)  decided  for  the  first  time 
what  appears  to  me  to  be  clear,  viz.,  that  if,  upon  a  question 
of  water  rights,  there  is  an  agreement  by  deed,  such  deed 
will  regulate  the  rights  of  the  parties.  Now,  at  the  time  of 
the  execution  of  this  lease,  there  was  only  one  stream  in 
the  four  closes  to  which  I  am  about  to  refer.  There  were 
several  places  where  water  collected,  but  only  one  stream  in 
the  ordinary  acceptation  of  the  term.  The  Earl  demises 
to  Woodcock  about  fifteen  closes  of  land  with  ^^  all  streams 
of  water  that  may  be  found  in  the  closes  of  land  called  the 
Clough,  the  Moorin  Clough,  the  Brow  and  the  Marleds." 
Looking  at  the  surrounding  circumstances,  I  should  say 
that  the  words  do  not  refer  to  surface  streams,  because 
there  were  none  except  Elton  Brook  on  the  property.  "All 
streams"  means  "all  water  in  the  closes  in  question.**  The 
demise  is  really  a  demise  of  the  springs.  The  water  to 
which  Woodcock  was  to  be  entitled  was  of  the  same 
character  as  that  to  which  Lord  Derby  was  to  be  entitled  in 
other  parts  of  the  premises  in  which  he  reserves  to  himself 
"all  streams  of  water  except  those  above  granted,   now 

(a)  1  £.  &  B.  665. 
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being  or  hereafter  to  be  foood  in  or  opon  the  pfemises 
demised/*  with  *' power  to  divert  or  alter  the  ooinie  of 
any  river,  brook,  spring,  or  water.**  Spring  water  is,  I 
believe,  essential  for  bleach-works.  It  is  not  material  to 
inquire  whether  Lord  Derbj  and  his  lessees  may  or  may 
not  be  able  to  get  the  coal  under  the  land*  However 
that  may  be,  he  cannot  derogate  from  his  ovm  grant  to 
enable  him  to  do  so. 

CuANKELL,  B. — The  whole  question  turns  upon  the 
lease  of  1827.  The  defendant  has  no  greater  rights  than 
Lord  Derby  had.  I  think  that  the  plaintiff  has  acquired 
a  right  to  all  the  water  in  the  four  several  closes.  The 
Earl  of  Derby  granted,  &c.  (His  Lordship  then  read  the 
grant  and  the  reservation).  He  did  not  intend  with  respect 
to  the  other  closes  to  except  the  surfieure  water  only,  but 
also  all  springs  other  than  those  before  granted.  The 
grant  of  the  water  in  the  four  closes  is  not  confined  to 
the  surface  streams.  My  brother  Martin  has  pointed  oat 
that  the  word  ^^  streams'*  is  in  the  plural,  while  at  the 
time  of  the  grant  there  was  but  one  stream  in  the  ordinary 
meaning  of  the  word  in  these  closes;  therefore  effect  cannot 
be  given  to  the  language  without  construing  it  as  referring 
to  something  different  from  surface  streams.  That  being 
so,  neither  Lord  Derby  nor  his  assigns  can  derogate  from 
his  grant. 

Judgment  for  the  plaintiff. 
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Whereas  by  the  Rule  of  Michaelmas  Term,  1855^  with 
respect  to  indorsements  on  writs  issued  under  '^The  Bills 
of  Exchange  Act,  ISSS,''  it  was,  amongst  other  things, 
offered  that  no  other  claim  than  a  clium  on  a  Bill  of 
Exchange  or  Promissory  Note  should  be  included  in  writs 
under  the  *' Summary  Procedure  on  Bills  of  Exchange 
Act,  ISSS.** 

And  whereas  it  is  expedient  that  the  said  Rule  should 
be  explained  and  amended*  It  is  hereby  ordered,  that  where 
a  defendant  obtains  leave  to  appear  according  to  the  said 
Act,  and  enters  an  appearance  to  any  such  writ  according 
to  the  said  Rule  of  Michaelmas  Term,  1855,  the  plaintiff 
may  include  in  his  declaration,  together  with  a  count  on 
the  Bill  of  Exchange  or  Promissory  Note  (as  the  case  may 
be),  a  count  upon  the  consideration,  if  any,  between  the 
plaintiff  and  defendant,  for  the  Bill  of  Exchange  or 
Promissory  Note,  and  deliver  a  particular  of  demand 
accordingly. 

(Signed) 

Campbell.  Samuel  Martin. 

A.  E.  CocKBURN.  R.  B.  Crowder. 

Fred.  Pollock.  J.  Willes. 

J.  T.  Coleridge.  G.  Bramwell. 

Wm.  Wightman.  W.  H.  Watson. 

W.  Erle.  W.  F.  Channell. 

£.  V.  Williams.  J.  Barnard  Byles. 

Read  in  Court  Jan.  30,  1858. 
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MEMORANDUM. 


In  the  preceding  Vacation  the  following  gentlemen  wer 
appointed  Her  Majesty's  Counsel: — Evelyn  Bazalgett 
Esq.y  of  Lincoln's  Inn ;  John,  S/utpier,  Esq.,  of  Lincoln 
Inn  ;  Samuel  Bush  Toller^  Esq.,  of  Lincoln's  Inn ;  Thame 
Webb  Greene,  Esq.,  of  the  Middle  Templ^;  FrancU  Henr 
GMsmid,  Esq.,  of  Lincoln's  Inn ;  Bkhard  Paul  Amphki 
Esq.,  of  Lincoln's  Inn ;  and  Jame$  Fleming,  Esq.,  of  tb 
Middle  Temple. 
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PRINCIPAL    MATTERS 


ACTION. 

Against  Justice  of  the  Peace  far 
Malicious  Conviction, 

See  Justice  of  the  Peace. 

AFFIDAVITS. 
See  Practice,  (2). 

AGENT. 

See  Attobkey. 
SHEBirr. 

AGEEEMENT. 

Stamp  on. 
See  EEVEinrE,  (1). 

AMENDMENT. 

(1).  ()f  Particulars  after  Compulsory 
Heference. 

See  Abbitbation,  (3). 

(2)    Writ  of  Summons. 
See  Pbactice,  (1). 


AEBITBATION. 

(1).  Agreement  of  Beference — Be- 
ferring"*  hack  Award  after  death 
of  one  of  several  Arbitrators. 

By  an  order  of  reference  an  action 
was  referred  to  the  award  of  twelve 
persons,  six  to  be  named  by  each 
party  to    the  action;   and  it  was 
ordered  that  in  the  event  of  either 
of  the  parties  disputing  the  validity 
of  the  award,  &c.,  the  Court  should 
have  power  to  remit  the  matters 
thereby  referred  or  any  of  them  to 
the  reconsideration  of  the  said  twelve 
persons ;  and  in  the  event  of  either 
of  the  said  parties  declining  to  act, 
or  dying  before  they  or  he  should 
have  made  their  or  his  award,  the 
parties  might,  or  if  they  could  not 
agree,  one  of  the  Barons  of  the  Court 
might    appoint    fresh    arbitrators. 
Afler  the  arbitrators  had  made  an 
award  one  of  the  twelve  died.     On 
motion  to  set  aside  the  award,  which 
was  admitted  to  be  bad,  Seld,  that 
the  Court  had  power  to  remit  back 
the^matters  referred,  to  the  surviving 


ATTOEXEV. 

another  surveyor,  with  the  authority 
of  the  parieh  officers  wrote  to  the 
valuer  to  secnre  the  services  of  a 
competent  person  for  that  purpose. 
The  valuer  communicated  with  the 
plaintiff,  an  architect  and  surveyor, 
who,  to  qualify  himself  for  giving 
evidence,  examined  the  premises  in 
respect  of  which  the  litigation  arose, 
and  aflens'arda  gave  evidence  as  to 
their  value.  The  plaintiff  entored 
hifl  account  in  his  ledger  against  the 
parish  officers,  and  sent  in  his  bill  to 
them,  hut  afterwards  sued  the  de- 
fendant for  the  work  thus  done. — 
Seld,  that  the  parish  officers,  and  not 
the  defendant  who  was  merely  their 
agent,  were  liable  to  the  plaintiff. 
Lee  V.  Everest,  285 

(8).    jAobiUti/  of  Client  for  illegal 
Arreat  by  Attorney. 

Trespass  for  false  imprisonment. 
Fleas :  Not  guilty,  and  justification 
under  a  ea.  ea.  —  Bepiication,  to 
second  plea.— That  the  ca.  sa.  was 
irregularly  obtained,  and  set  aside 
for  irregularity.  It  waa  proved  at 
the  trial  that  judgment  having  been 
entored  up  against  the  plaintiff,  on  a 
warrant  of  attorney,  for  60i.  given 
to  the  defendant  to  secure  the  pay- 
ment of  a  debt  by  instalments  of 
which  less  than  20(.  were  due,  the 
defendant's  attorney  caused  the 
plain  tiff  to  be  arrested  under  a  ca.  sa., 
indorsed  to  levy  211.  lOf.  The  de- 
fendant having  been  informed  that 
the  plaintiff  had  been  arrestod  by  a 
person  who  had  joined  in  the  warrant 
of  attorney,  wrote  a  letter  in  answer 
not  denying  that  such  arrest  had 
taken  phice  by  her  authority.  The 
writ  waa  afterwards  set  aside  by 
order  of  a  Judge. — fleZrf.il  rat,  that  the 
replication  waa  proved.^  Secondly, 
that  the  defendant  was  liable  in  tres- 
pass for  the  act  of  her  attorney  in 
improperly  causing  the  plaintiff  to 
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be  arrested.  (Dubitante,  Bramicell, 
B.) — Thirdly,  that  there  was  evi- 
dence to  go  to  the  jury  that  the  de- 
fendant had  authorized  the  arrest. 
Collett  V.  Fatter,  256 

ATTOENEY  GENEEAL. 


WimtofOotueta  of,  where  t 

— Pleading  or  staying  Proceedingi. 


Mandatary— Landlord    volunteering 
to  do  Bepairafor  Tenant. 

A  well  was  let  from  year  to  year, 
neither  landlord  nor  tenant  being 
bound  to  repair  the  steining.  The 
well  being  out  of  repair  the  tenant 
complained  to  the  defendants,  the 
landlords,  who  sent  in  men  to  repair 
it.  The  well  was  destroyed  by  the 
negligence  of  the  workmen  employed. 
An  action  having  been  brought  by 
the  tenant  to  recover  damages  for 
the  injuries  sustained  by  him.  Held, 
that  the  defendants  were  not  neces- 
sarily responsible,  but  that  it  was  a 
questionof  fact  for  the  jury  what  was 
the  nature  of  the  obligation  incurred 
by  them  by  reason  of  their  interfer- 
ence. MilU  v.  J.  E.  Holton,  J.  Oor- 
ham  and  J.  Barnard,  14 


BANKING  COMPANY. 
(7  &  8  ViOT.  c.  113.) 

Judgment  against   Company — Regis- 
tering to  affect  Skarekolder. 

Semble :  That  a  judgment  aminst 
a  banking  copartnership,  established 
under  the  7  &  8  Vict.  c.  113,  cannot 
be  registered  so  as  to  affect  the  estate 
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of  &  shareholder  against  whom  do 
judgment  baa  been  obtained.  Harris 
T.  The  Official  Manager  of  the  Boyai 
BritUh  Bank,  63S 

BANKBUPTCT. 
(1).  Act  of — Beginning  to  ieep 

A  trader  bought  goods  to  be  paid 
for  by  bill.  A  few  days  after  the 
goods  had  been  delivered  the  sellet- 
called  and  demanded  a  return  of  fails 
goods,  and  at  the  same  time  threat- 
ened to  have  the  trader  arrested  for 
swindling  in  taking  in  the  goodt 
when  he  knew  he  was  in  innolvent 
arcumstances.  He  reouested  to  bco 
the  trader  who  refuaed  to  see  him. 
Meld  not  sufficient  to  raise  a  pre- 
sumption of  a  "  beginning  to  keep 
house  with  intent  to  delay  a  creditor" 
so  as  to  constitute  an  act  of  bank- 
ruptcy within  the  67th  section  of  the 
Bankrupt  Law  Consolidation  Act. 
Clement*  and  Othert,  Attigneet  of 
PkiUipt,  a  Bankrupt,  v.  APJiib- 
hen,  62 

(2).  Act  of  Banhruptcg^Sale  of  all 
the  Bankrapt'i  Propertg  for  a 
Coimderation,  part  of  which  it  an 
OU  Debt. 

A  sale  by  a  trader  in  insolvent 
circumstances,  and  on  the  eve  of 
bankruptcy  of  his  stock  in  trade  and 
the  bull  of  his  property  to  one  of 
his  creditors,  the  consideration  being  I 
in  part  au  old  debt,  ia  not  per  ge  an 
act  of  bankruptcy  though  the  effect  I 
is  to  stop  the  trading.  Bell  and  ' 
Another,  Attigneet  of  Fairbamt,  a 
Sanhnqit,  v.  Simpton,  410 

(8).  Bankrupt  Law  ContoUdatton 
Act,  tt.  211,  214— ifecrf  of  Ar. 
rangement—Act  of  Bankruptcy. 

On  the  26th  of  Juno  the  plaintiffs, 


who  were  tndere,  petitioned  tlie 
Court  of  Bankruptcy  for  protection, 
under  the  211th  section  of  the  Bank- 
rupt Law  Consolidation  Act.  They 
filed  an  account  of  debts,  and  nude 
a  pTOTTOsal  according  to  s.  214.  At 
an  a^oumed  meeting  on  the  6th  of 
August,  the  plaintiffs  did  not  attend, 
and  neither  the  proposal  nor  aay 
modification  of  it  was  accepted 
whereupon  the  meeting  waa  ad- 
journed to  the  public  Court  and  the 
plaintiffs  were  adjudged  bankrupts 
under  s.  223.  The  adjudication  wu 
not  founded  on  the  petition  of  a 
creditor,  nor  was  the  plaintiff's  peti- 
tion dismissed.  On  the  said  26th  of 
June  the  defendant  was  indebted  to 
the  plaintiffs.  On  the  6th  of  July 
the  plaintiffs  assigned  this  debt  to 
Messrs.  D.,  and  gave  notice  thereof 
to  the  defendant.  Messrs.  D.  had 
at  the  time  of  the  assignment  of  the 
debt  to  them  notice  of  the  petition 
for  arrangement. — Seld:  First,  that 
the  filing  the  petition  for  arrange- 
ment was  not  an  act  of  bankruptcy; 
that  petition  never  having  Deea 
actually  dismissed,  and  no  petition 
for  an  adjudication  of  bankruptcy 
having  been  filed  within  two  months, 
in  pursuance  of  s.  76.  Secondly, 
that  where  a  trader  is  adjudicated 
bankrupt  under  the  223ra  section 
without  the  filing  of  a  petition  by  a 
creditor,  the  bankruptcy  has  no  rela- 
tion back  to  any  act  done  by  the 
bankrupt  prior  to  the  adjudication. 
Thirdly,  that,  for  the  reasons  above 
mentioned,  the  plaintiffs  were  en- 
titled to  recover  the  debt  in  question, 
;ia  trustees  for  Messrs.  D.,  not«ith< 
standing  the  bankruptcy.  Monk  and 
Another  v.  Sharp,  540 

(4.)  Bankrupt  Law  Oontolidatton 
Act,  t.  230  —  Cbmpontion  after 
Bankruptcy. 

In  order  to  render  a  composition 
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after  bankruptcnr,  made  under  the 
2dOth  section  of  the  Bankrupt  Law 
Consolidation  Act,  1849,  and  ac- 
cepted by  nine-tenths  in  number 
and  value  of  the  creditors,  binding 
on  those  creditors  who  have  not 
executed  it,  the  offer  of  composition 
must  be  made  to  all  the  creditors, 
and  not  to  those  only  who  execute 
the  deed. 

Semble,  that  the  offer  must  be  of 
a  composition  by  a  money  payment, 
and  not  by  bills  of  exchange.  Taylor 
V.  FeaTse^  36 

BILLS  OF  EXCHANGE. 

(1).    Acceptance — whether  qualified 
hy  Memorandum. 

Upon  a  bill  dated  September  8, 
1856,  drawn  on  B.  &  Co.,  payable 
in  London  at  four  months  after  date, 
an  acceptance  was  written  as  fol- 
lows: "Accepted.  Payable  at  Messrs. 
Overend,  Gumey  &  Co.,  London. 
No.  1756.  Due  11  December  1866. 
B.  &  Co."  The  words  before  the 
signature  were  written  in  red  ink 
and  in  a  baud  different  from  the 
signature. — Held,  that  if  it  was  a 
question  of  law  the  bill  must  be 
taken  to  have  been  accepted  accord- 
ing to  its  tenor ;  and  that  if  it  was  a 
question  of  fact,  there  was  evidence 
that  the  words  "  due  11  December, 
1856"  were  not  intended  to  qualify 
the  acceptance.  Fanshawe  v.  Feet, 
Fublic  Officer,  Sfc,  1 

(2).  Foreign  Bill — Stamp  be/ore  Fre- 
seating  Jor  Acceptance — 17  ^18 
Vict.  c.  83. 

A  bill  drawn  and  indorsed  at 
Quebec  was  transmitted  by  post  to 
the  indorsee  at  Liverpool,  and  pre- 
sented by  him  to  the  drawee,  who 
resided  in  England,  for  acceptance. 
Held,  that  the  17  &  18  Vict.  c.  83, 
did  not  render  it  necessary  for  the 


indorsee  to  b&x  a  stamp  on  such  bill 
before  presenting  it  for  acceptance. 
Sharpies  and  Others  v.  Bickard,     67 

BILL  OF  SALE. 

17  Sf  18  Tict.  e.  36,  s.  l^-Besidence  of 
Attesting  Witness. 

Under  the  17  &  18  Vict.  c.  36, 
s.  1,  which  requires  to  be  filed  an 
affidavit  of  the  description  of  the 
residence  of  every  attesting  witness 
to  a  bill  of  sale,  it  is  a  sufficient 
compliance  with  the  statute  if  an 
attorney's  clerk  is  described  as  of 
the  office  or  place  of  business  of  his 
employers  though  he  sleeps  else- 
where.    Attenhorough  v.   Thompson, 

659 

BOEOUGH  ENGLISH. 

Oustom  of  Descent — Construction  of 
— Collaterals. 

In  ejectment  for  copyhold  pre- 
mises, the  plaintiff  claimed  as  cus- 
tomary heir  in  Borough  English  of 
E.  M.,  who  purchased  the  premises 
in  1772.  Upon  the  death  of  E.  M. 
in  1812,  the  premises  descended  to 
his  two  infant  grand-daughters,  as 
co-parceners.  One  of  them  died 
unmarried  and  was  succeeded  in  her 
moiety  by  her  sister  who,  in  1836, 
married  the  defendant.  She  died  in 
1838,  leaving  one  son,  to  whom  the 
premises  descended,  and  who  died  in 
1854,  without  issue,  and  was  the 
person  last  seised.  It  was  proved 
that  lands  in  the  manor  descended 
lineally  to  the  youngest  son  of  the 
person  last  seised,  ad  infinitum,  and 
if  no  son  to  the  daughters  as  co- 
parceners ;  if  no  lineal  heirs,  to  the 
youngest  brother  of  the  person  last 
seised,  and  to  the  youngest  of  such 
youngest  brother;  and  if  the  youngest 
brother  died  without  issue,  to  the 
next  youngest  brother;  and  if  no 
brother  thun  among  the  sisters  as 
parceners.     There  was  also  an  entry 
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of  descent  and  admission  of  the 
jonngest  son  of  an  uncle,  and  of  the 
youngest  sons  respectivelj  of  two 
sisters,  heirs  of  the  person  Iqst  seised. 
The  plaintiff  was  tne  youngest  son 
of  the  youngest  hrother  of  E.  M. 
the  purchaser. — Held^  in  the  Exche- 
quer Chamber  (affirming  the  judg- 
ment of  the  Court  of  Exchequer), 
that  the  custom  did  not  extend  to  so 
remote  a  collateral  relation  as  the 
plaintiff:  Per  Chleridge,  J.,  Wight- 
man^  J.,  Oresswellf  J ,  Crompton,  J. 
{Oockhumy  0.  J.,  JErle,  J.,  and  Wil- 
Uami,  J.,  dissentientibus.)  —  Also 
that  the  Inheritance  Act,  S  &  4 
Wm.  4,  c.  106,  s.  2,  did  not  affect 
the  custom  of  descent  in  the  manor. 
Muggleian  v.  Joseph  Bamett  and 
Another^  653 

BROKEB. 
Ouitom  of  Brokers, 
See  CONTEACT,  (1). 

CANAL. 

Navigation. — "  Using  Water  for  the 
Pvrposes  of  Maintaining,^^ 

By  a  Canal  Act,  the  defendants 
were  bound  to  make  a  weir  at  a 
particular  part  of  the  canal  for  the 
purpose  of  discharging  all  superflu- 
ous water  into  a  reservoir  for  the 
benefit  of  premises  occupied  by  the 
plaintiffs.  The  defendants  in  com- 
pliance with  the  requirements  of  the 
Act,  erected  the  weir  above  the 
seventh  lock.  Li  1844  more  water 
was  required  for  the  navigation  below 
the  seventh  lock  than  passed  through 
the  seventh  lock  when  the  sluices 
were  opened  for  the  passage  of  boats 
through  the  lock.  The  defendants 
to  supply  the  deficiency  let  water 
down  from  above  the  seventh  lock, 
to  maintain  the  water  at  such  level 
as  was  reouired  for  the  navigation 
below  it.     The  plaintiffs  then  tiled  u 


bill  in  equity  to  restrain  them  from 
so  letting  down  the  water.  The  suit 
was  comprcmiiBed  by  an  indenture 
which  provided  '*  that  the  defendants 
might  take  and  use,  whenerer  they 
should  think  it  necessary  or  expe- 
dient for  maintaining  the  navigation 
of  the  canal  bdow  the  seventh  lock, 
so  much  of  the  water  of  the  canal 
as  they  should  consider  necessary  or 
expedient  for  that  purpose,  subject 
to  a  weekly  rent  of  10/.  for  each  and 
any  week  or  part  of  a  week  in  whidi 
the  water  above  the  seventh  k>ck 
should  be  taken  or  used  by  the 
defendants  for  the  purpoeeB  above 
mentioned."-On  two  oocasiona  boats, 
having  passed  through  the  seventh 
lock,  sank ;  in  order  to  raise  them 
the  defendants  emptied  the  lock  and 
the  part  of  the  canal  immediately 
below  the  seventh  lock  and  then 
having  emptied  the  boats,  refilled 
the  canal  oetween  the  sixth  and 
seventh  locks  by  opening  the  sluices 
and  letting  in  water  from  above.  On 
another  occasion,  the  water  having 
been  let  out  of  the  canal  between 
the  seventh  and  sixth  locks,  foi 
the  purpose  of  enabling  the  de- 
fendants to  get  at  the  sixth  lock  tc 
repair  it,  the  defendants  afterwards 
refilled  that  part  of  the  canal  bj 
letting  water  down  from  above  the 
seventh  lock. 

Held,  in  the  Exchequer  Chamboi 
(affirming  the  judgment  of  the  Court 
of  Exchequer),  that  the  using  the 
water  to  refill  the  canal  on  the  occa- 
sion of  the  boats  having  been  sunli 
was  not  taking  or  using  the  watei 
"  for  the  purpose  of  maintaining  th< 
ravigation  of  the  canal  below  th< 
seventh  lock." 

Held,  also  (reversing  the  judgmeiv 
of  the  Court  of  Exchequer),  that  th< 
I  using  the  water  to  refill  the  cana 
;  on  the  occasion  of  the  repairs  was  \ 
'  taking  or  usiug  the  water  "  for  th< 
i  purpose  of  maintaining  the  naviga 
tiou  of  the  canal  below  the  seveutl 
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lock."  Llewellyn  and  Others  v.  The 
Company  of  Proprietors  of  the  Stoanaea 
Canal  Navigation,  609 

CANAL  COMPANY. 

Drawbridge  to  carry  Sigh  way  over 
Canal, — Insufficiency  of  Bridge, — 
Liability  of  Company  if  Persons 
fall  into  Canal — though  Bridge 
opened  by  Boatman — Ihity  as  to 
Lighting  and  Watching  Bridge. 

Certainundertakersof  a  navigation 
being  incorporated  for  the  purpose 
of  making  a  canal,  and  empowered 
by  28  Geo.  2,  c.  viii.,  to  take  tolls  to 
their  own  use  and    behoof;    were 
authorized  "to  make  such  and  so 
many  bridges  as  and  where   they 
shomd  think  requisite  and  conve- 
nient :  and  to  amend,  heighten  or 
alter  any  bridges,  and  to  turn  or  alter 
any  highways  in,  through,  upon  or 
near  the  rivers,  cuts  or  canals,  as 
may  in  any  ways  hinder  the  naviga- 
tion or  passage  thereon."    The  Com- 
pany made  a  cut  through  an  ancient 
pubb'c    highway  near    St.   Helens, 
which  was  then  a  small  village,  and 
carried  the  highway  over  the  cut  so 
made  by  a  swivel  bridge.    By  a  sub- 
sequent Act,  11  Geo.  4,  c.  1.,  s.  1,  to 
consolidate  and  amend  the  former 
Act;  it  was  recited  "  that  the  naviga- 
tion, cut  or  canal,   and  other  the 
works  authorized  to  be  made  by  the 
recited  Act,  have   been  long  since 
made  and  completed ;  and  by  section 
48,  the  Company  were  empowered 
to  maintain  the  canal,  bridges,  &c. 
By  11  Geo.  4,  c.  1.,  s.  124,  all  per- 
sons were  to  have  free  liberty,  with 
boats  to  navigate  the  said  canal  for 
the  purpose  of  conveying  any  goods, 
&c.     By  sect.  141,  penalties  were 
imposed  on    persons  leaving   open 
draw-bridges,  Ac,  after  boats   had 
passed.     A  boatman  having  opened 
the  swivel  bridge  to  allow  his  boat 
to  pass  through,  a  person  who  was 


coming  along  the  road  walked  into 
the  water  just  as  the  boat  was  coming 
up  to  the  bridge  and  was  dro¥me(l. 
It  appeared  that  when  the  bridge 
was  open  the  end  of  the  highway 
abutting  on  the  canal  was  wholly 
unfenced.  Two  lamps  had  formerly 
been  kept  burning,  oi  which  one  had 
been  removed  and  the  other  was  out 
of  repair.  The  jury  found  that  the 
deceased  was  drowned  by  reason  of 
the  neglect  of  reasonable  precautions 
on  the  part  of  the  canal  Company, 
without  any  negligence  on  his  own 
part. — Held:  First,  that  the  defend- 
ants having  a  beneficial  interest  in 
the  tolls  were  liable  to  an  action,  as 
any  other  proprietors  of  private  pro- 
perty would  be,  for  a  nuisance  arising 
from  it. 

Secondly,  that  the  bridge  at  the 
time  of  the  accident  was  in  the  pos- 
session of  the  defendants,  and  that 
the  action  was  therefore  properly 
brought  against  them  and  not  against 
the  boatman. 

Queer e^  whether  the  Company  had 
power  to  erect  a  swivel  bridge  to 
carry  the  highway,  intersected  by 
their  works,  over  the  canal,  but, 
assuming  that  they  had  such  power : 

Per  Pollock^  C.  B.,  and  Martin,  B., 
the  recital  in  the  11  Geo.  4,  c.  1,  was 
not  a  legislative  declaration  that  the 
bridge  was  sufficient  at  the  time  of 
the  passing  of  the  Act. 

Held,  fiirther,  that,  whether  or  not 
the  bridge  was  sufficient  at  the  time 
it  was  built,  the  Company  were 
bound  to  maintain  a  bridge  sufficient 
with  reference  to  present  state  of 
circumstances ;  and  that  the  jury 
were  warranted  in  finding  a  bridge 
to  be  insufficient  which,  when  open, 
left  an  unfenced  gulf  in  the  highway 
into  which  a  person  passing  along 
the  road  without  any  fault  of  his 
own  was  liable  to  fall. 

Held  also  that,  under  such  cir- 
cumstances, the  representative  of  a 
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A.  pwwft  «■»  delivered  at  Pen- 
nnfli^tottBWtet  Cornwall  Eailway 
Ooipiny,  ■dAnased  to  a  peTBou  at 
WfltnriwBmtaa,  "  per  firet  Btoamcr 
frnn  Bl^l^  The  Company's  rail- 
*       "     'i  from  Penzance  to 


TnmjMifctiHir  practi 
■oodt  te  MrtoJ,  or  places  above  it, 
to  S  H*  port  flidled  llayle,  ocd  there 
(UinrtMatotheBtenni-boats;  and 
to  Hod  pveeb  for  Bristol,  or  pl&ceB 
■bon  h  to  Trtao,  and  there  deliver 
tiwm  to  other  carriers,  who  carry 
them  from  Truro  to  Plymouth  (for 
which  distance  there  is  no  railway), 
and  from  Plymontli  they  are  sent  by 
railway  to  Wolverhanipton.  The 
Company  carried  the  parcel  by  thetr 
railway  to  Hayle,  where  they  de- 
livered it  to  a  Btoam-boat,  by  whicli 
it  was  conveyed  to  Bristol  and  from 
thence  bv  rail  way  to  Wolverhampton, 
The  goo^  in  the  parcel  having  been 
damaged  afier  the  delivery  to  the 
ateam-boat. — SeJd,  that,  under  these 
circumstanceB,  a  Jury  might  infer  a 
contract  by  the  Company,  as  com- 
mon carriers,  to  carry  tlic  whole 
distance  from  Penzance  to  Wolver- 
hampton ;  and,  consequently,  that 
they  were  liable  for  the  dairing«  to 
the  goods. 

Also,  that  it  is  not  ultra  vires  for 
the  Company  to  carry  beyond  their 
own  line  oy  sea  or  bv  coach.    Casau- 
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_   The  tmA  wired 

the  fitct  was)  to  be  iiwufficaait 
for  the  carriage  of  the  horwa ;  and 
a  hole  was  made  in  the  bottom  of  it 
on  the  journey,  by  which  the  horses 
were  injured.  Twopence  a  mile  for 
hire  was  charged,  being  the  regular 
charge  for  conveyance  in  open  trucks, 
under  tickets  in  the  above  form,  from 
the  cattle  station.  Pourpence  per 
mile  was  the  charge  for  horses  for- 
warded from  the  passenger  station  in 
"  horse  boxes,"  under  similar  tickets. 
Held:  First,  that  the  condition 
was  reasonable:    secondly,   that    it 

Protected  the  defendants  from  lia- 
iliW  in  respect  of  the  defect  in  the 
truck.  M'Matuu  v.  Tke  Laneathire 
and  Tbrkthire  Sailway  Company,  693 

(3).  Duty  aJUr  Befiual  of  Oomiynee 

to  Accept  Ooodt. 

Where  goods    are  tendered  by  a 
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carrier  to  the  consignee  who  refuses  supposing  their  duty  qua  carriers 
to  pay  the  carriage,  whereupon  the  ended  with  the  tender  of  the  goods, 
carrier  refuses  to  deliver  the  goods,  Bramwell^  B.,  dissentiente. 
it  is  the  duty  of  the  carrier  to  retain  Per  Bramioell,  B.,  that  assuming 
the  goods  at  their  place  of  destina-  the  act  of  the  South  Devon  Eailway 
tion,  at  least  for  a  reasonable  time,  Company  was  the  defendants'  act, 
and  during  that  time  to  await  any  the  defendants  were  not  responsible, 
directions  from,  if  not  to  communi-  inasmuch  as  they  had  performed 
cate  with  the  consignee  :  So  held  their  duty  by  carrying  and  tendering 
Per  Folhckj  C.  B.,  Martin^  B.,  and  the  parcel,  and  that  upon  the  refusal 
Channell,  B. ;  JSramwelly  B.,  dissen-  of  tne  consignee  to  receive  it,  the 
tiente.  defendants  had  a  right  to  send  it 
The  plaintiff  delivered  in  London,  back  to  London.  Also  that  the 
to  the  defendants,  a  railway  Com-  defendants  were  not  responsible  for 
pany,  a  parcel  directed  to  the  plain-  the  act  of  the  South  Devon  Eailway 
tiff's  agent  at  Plymouth.  The  de-  Company.  Grouch  v.  The  Great 
fendants'  railway  terminates  at  Bris-  Western  Railway  Company^  491 
tol  from  whence  they  forwarded  the  -,  j»  r^ 
parcel  to  Plymouth  by  the  South  (4).  Duty  of  after  Befusal  of  Con. 
Devon  Eailway.  The  parcel  was  *^^^  ^o  Accept  Goode—JAobUtty 
tendered  by  a  servant  of^that  Com-  for  Damage  arising  from  Imper- 
pany  to  the  consignee  at  Plymouth  f^^  Tacking, 
who  refused  to  pay  the  amount  de-  -^y^^^  ^^^  1^^^^  l,een  tendered 
manded  for  carnage,  whereupon  the  ^  carrier  to  a  consignee  and  refused 
servant  took  the  parcel  away.  The  ^  ^^  ^^^^  ^^  ^^  ^e  of  law  that 
''S' *  day  the  consignee  went  to  the  ^{^  ^^^^^  ^^^^  give  notice  of  such 
office  of  the  South  Devon  Eailway  ^^^^  ^  ^j^^  consignor:  he  is  only 
and  demanded  the  parcel  and  ten-  ^^^^  ^  ^^  ^^^  is  reasonable, 
dered  the  amount  of  carriage,  when  ^^^  ^^^^  ^j^^^her  the  circum- 
he  was  told  that  the  parcel  had  been  ^^^^^  ^^  ^^^  ^^  j^^^ke  it  reason- 
returned  to  London,  but  though  he  ^^^^^  ^j^^^.  ^^^^  ^j^^^^j.  gy^^^^  ^^^  g^^h 
made  repeated  applications  at  the  notice,  is  a  question  for  the  jury, 
office  in  London,  the  parcel  never  ^  carrier  is  not  responsible  for 
was  delivered.  The  jury  having  j^^  ^^  ^^  an  imperfection 
found  that  the  tender  was  made  ^  th?  bung  of  a  cask  entrusted  to 
within  a  reasonable  time  and  that  j^.^  ^  ^^  ^^^  ^^  i,ot  caused  by 
the  parcel  was  sent  back  to  London  negligence  or  omission  on  his 
before  a  reasonable  time  had  elapsed.  ^  Rudson  and  Others  v.  Baxen. 
Held:^er  Polhch  C  B  Martin,  J^^  ^^  ^^  575 
B.,  and  Channell,  B.,  that  the  de- 
fendants were  responsible  for  the  m?-DTTrfc-D  a  -dt 
act  of  the  South  Devon  Company,  LhKlLUKAXil, 

and  that  the  sending  the  parcel  to  ^^  ^^^^^  Cause  from  County  Court 

London  at  the  time  they  did,  fol-  Practice, 
lowed  by  the  nondelivery  of  it  to 

the  plaintiff,  upon  or  subsequent  to  On  an  application  by  a  defendant 

the    several    applications,    afforded  for  a  certiorari  to  remove  from  a 

sufficientevidenceof  a  breach  of  duty  County  Court  a  cause  in  which  the 

by  the  defendants  in  not  taking  care  demand  is  over  201,,  the  Court  does 

of  the  parcel  for  the  plaintiff,  even  not  make  it  a  condition  that  the 
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defendant,  if  niccenfiil,  shall  hare 
no  more  coata  than  would  hare  been 
allowed  in  the  County  Conrt.  Ex 
parte  The  Cheat  Wettem  BaffiOM 
Compattj/,  65/ 

CHELTENHAM   IMPBOVB- 
MENT  ACT,  1852. 

Action  for  PetiaUg  agaitut  Party 
Acting  M  Oommistioner  not  being 
duly  Qualified  ■ —  Party  Grieved 
— Obntenl  of  Attorney  Qeneral 
— Sti^ng  Proceedingi. 

A  declaration,  in  a  ^ut  tarn  action, 
Btated  that  the  plaintiff  and  defend- 
ant were  candidates  for  the  office  of 
CommiBBioner  under  the  Cheltenham 
Improvement  Act,  1852:  that  the 
plaintiff  would  have  been  elected, 
but  that  the  majority  of  votes  waa  in 
iavour  of  the  defendant,  who  was 
thereupon  elected  and  acted  as  snch 
CommiB§ioner  without  bein^  dulj' 
qualified:  whereby  the  plaintiff  waa 
aggrieved  as  a  ratepayer,  voter,  and 
reaidcnt  within  the  borough,  and 
also  as  Euch  candidate.  The  Chel- 
tenham Improvement  Act,  1852, 
incorporates  section  15  of  the  Com- 
miBsionere  Clauses  Act,  1847,  which 
enacts  that  every  person  who  shall 
act  as  a  Comndssioner  without  being 
duly  qualified  shall  "he  liable  to  a 
penalty  of  50/.,  and  such  penalty 
may  he  recovered  by  any  person. 
The  Cheltenham  Improvement  Act, 
1852,  abo  incorporates  section  183 
of  the  Public  Health  Act,  1848, 
which  enacts  that  no  proceedings  for 
the  recovery  of  any  penalty  under 
that  Act  snail  be  taken  "  bjr  any 
person  other  than  by  a  party  grieved, 
or  the  Local  Board  of  Health  in 
whose  district  the  offence  is  com- 
mitted, without  the  consent  of  the 
Attorney  General ;  and  if  the  appli- 
cation of  the  penalty  be  not  oflier- 
wise  provided  for,  one-half  thereof 


CHtTECH  BUUiDING  ACTS. 

■hall  go  to  the  informer  and  U 
remainder  to  the  Local  Board  < 
Health."  The  cauae  was  tried  an 
a  rerdict  foond  for  the  plaintiff. 

Held:  Fiiat,thatthepilaintiffvi 
not  a  "party  grieved"  by  the  i 
fendant  acting  as  aach  Commi 
sioner. 

Secondly,  that  the  declaration  -mx 
not  authoriied  by  section  IS  of  tl 
Commissioners  Clansea  Act,  184 
and,  under  section  133  of  the  Publ 
Health  Act,  it  waa  bad  in  arrest  • 
judgment,  inasmuch  as  (the  plainb 
not  being  a  party  griered)  it  ongl 
to  have  alleged  the  consent  of  tl 
Attorney  GeneraL 

Thirty,  that  althongfa  the  want  ■ 
the  consent  of  the  Attorney  Oemr 
was  an  objection  which  might  1 
taken  by  plea  or  demurrer,  it  wi 
also  a  ground  for  staving  the  yn 
ceedings  after  triaL  EoUie  t.  Ma 
shall,  tl 


CHAPELRT,  DISTEICT. 

Jbe*  for  OhrUteninga,  ^e.,  in. 
See  Chttbch  Buildibo  Acta. 

CHAETEB-PAHTT. 
See  Shipfhiq. 

CHTJBCH  BUILDING  ACTS 

Divition  of  Pariehet—Dittriet  C!» 
pelrg—Wko  ia  entitled  to  R 
arinng  at  (^apet. 

In  the  year  1810,  a  chapel  v 
purchased  for  the  purpose  of  beii 
consecrated  as  a  ciiapel  of  ease 
the  parish  of  A.  Ilie  chapel  v 
consecrated  under  the  pronaions 
a  deed,  dated  the  25th  August,  181 
by  which  the  parish  clerk  and  sext 
were  to  be  entitled  to  the  fees  I 
christeuiuga,  buriala  and  mairiaj 
in  the  ch^>el  and  cemetery  there 


COMMON  LAW  PROCEDtTRE  ACT,  1854. 


B8  if  they  had  taken  place  in  the 
mother  cnurcb.  By  an  order  of  her 
Majesty  in  council,  of  the  2nd 
August,  1853,  the  chapel  was  created 
a  (fiatrict  chapelry  under  the  16th 
section  of  the  59  Geo.  S,  c.  184. 
By  the  10th  section  of  that  Act, 
wDen  any  parish  shall  bo  divided 
under  the  provisions  of  the  58  Geo. 
8,  c.  45,  or  this  Act,  all  fees  belong- 
ing to  the  parish  clerk  or  sexton 
respectively  of  any  such  parish, 
which  shall  thereafter  arise  "  in  any  ' 
district  or  division  of  any  parish 
divided"  under  the  proviBions  of  the 
58  Geo.  3,  c.  45,  shall  belong  to  and 
be  recoverable  by  the  clerks  and 
sextons  of  each  of  the  divisions  of 
the  parish  to  which  they  shall  be 
assigned.  The  plaintiff,  who  was 
olerk  and  sexton  of  the  parish  of  A., 
having  brought  an  action  for  money 
had  and  received,  against  the  defend- 
ant, the  clerk  and  sexton  of  the 
chapel,  for  the  fees  received  by  him 
for  christenings,  burials,  and  mar- 
riages in  the  chapel.— .SieM .-  First, 
that  the  action  lor  money  had  and 
received  would  lie  for  these  fees, 

Secondly :  That  this  being  a  "dii- 
trict  ehapeVry,"  was  not  within  the 
operation  of  the  10th  section  of  the 
69  Geo.  3,  c.  134,  and  therefore  that 
the  plaintiff,  as  clerk  and  aexton  of 
the  parish,  was  entitled  to  the  fees 
arising  at  the  chapel.  Hobertt  v. 
Avlton,  432 


COMMON  LA"W  PEOCEDUEE 
ACT,  1854. 

(1).  Heet.  Z2— Error  on  Special  Cote. 

By  the  32nd  section  of  the  Com- 
mon  Law  Procedure  Act,  1864,  error 
may  be  brought  on  the  judgment  of 
the  Co\irt  on  a  special  ease  in  favour 
of  the  defendant,  notwithstanding 
that  a  judgment  of  nolle  prosequi  has 
been  entered  up  in  pursuance  of  a 


power  to  that  effect  contained  in  the 
special  ease.  Lletceltyn  v.  Proprie- 
tor! of  the  Swantaa  Canal  Naviga- 
tion, 616 

(2).   Sect.  50— Production  of  Doeu- 

menu. 

An  Implication,  under  the  60th 
section  of  the  Common  Law  Pro- 
cedure Act,  1854,  for  an  order  that 
the  opposite  party  answer  on  affi- 
davit, stating  what  documents  he 
has  in  his  possession  relating  to  the 
matters  in  dispute,  Ac,  will  not  bo 
granted  where  it  is  not  shewn  that 
such  documentB  would  he  evidence 
for  the  applicant. 

Semble,  that  it  is  necessary  to 
shew  that  the  documents  exist,  or  at 
least  to  identify  the  particular  docu- 
ments asked  for.  Tkompton  and 
Other*  V.  Sobion  and  Other*,       412 

(3).  Sect.  51 — (b)  Interrogatoriet. 

In  an  action  by  the  drawer  against 
A.  and  B.,  acceptors  of  a  bill  of 
exchange,  A.  pl^ed  that  the  bill 
was  accepted  by  B.  without  his 
knowledge  and  in  fraud  of  A.,  with 
the  knowledge  of  .the  plaintiff.  The 
plaintiff  sought  to  exhibit  interroga- 
tories to  A.  as  to  whether  there  had 
ever  been  a  partnership  between  him 
and  B.,  and  if  so,  as  to  the  business 
and  the  particular  terms  of  the 
partnership.  The  application  was 
supported  by  the  common  afGdavita 
only.  —  Seld,  that  such  questions 
were  too  large. 

Semite,  that  the  inquiry  should 
have  been  limited  to  a  specific  time 
and  place,  or  to  the  specific  facts 
from  which  a  partnership  might  be 
inferred.  Sobgonv.Orawlet/anSOook, 
766 

(b)  By  Flaintif  in  Ejectment. 
A  plaintiff  in  ejectment,  who  claims 
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m  bar  tf  kv,  ham  no  fi^zt,  mder- 
tLe  Slai   BKtaon  of   t^'  C«BsaoD 
Lev  Proeediuvr  Art,  IS^  t4>  inter- 
Tfj&ut  die  penoD  in  pcMKanoQ  of 
tbe  JBMi  »  to  vbjit   hii  tide  it. 
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goods  KV   IWiCM  K 


1 


•o  advsneed  out  of  t] 


/4l    fU^  eg      f«f— r#ta«      JV^Ax-     pfotbedM  of  tlic 

W-  «w. »— ^/«t««— xTn»«.    ^^  ^1^  ,^  ^  5,*CW^  pa«l,  <^ 

An  mjanetkn  btti  been  obtamed  dot  die  defeiidaii  eoosgned  to  ti 
lestnuun^  tfce  defendjajts  from  pfa'— ifff  dnnen  0oodi,  to  be  br  li 
tarrjm^  on  entain  vorks  ao  m  to  pfa'— ifff  aold  at  2^ev  York  fir  ec 
be  a  miiaintfii'  to  the  pjamtife.  Upon  fain  rmrnnwainn  to  thr  plamiiflin 
a  aMCion  £br  the  eoau  of  a  rule  for  dot  bebal^  at  pheea  not  leaa  tin 
an  attaebment  for  a  Iran-b  of  it. —  tbe  beat  market  priee :  tbat  d 
HM,  that  the  injnnftion  vnsacoo- .  pUntiffiinot  reganmig  tiieir datr : 
tjniiing  injuDftica,  and  that  it  vat .  diatbebalf  vronj^fiiliTaoldtiiegooi 
nc4    nrrraiirT  to    reterre    to    tbe  '  £br  prieea  kaa  tkm  tbe  beat  nuirk 


plaintiffi  kare  to  renev  the  motion  price,  vberebr  tbe  delendant  ra 

for  an  attaebment  in  caie  of  anj  tained  loana  amounting  to  5,4001 

f urine  bieacb.  De  Lm  Bme  mmd  Othert  tbat  afterwards  it  wnsaoeedbetvec 

T.  F(BfrU9eme  mmd  Oihtn^               324  tbe  plmmffii  and  defeo^nt  tint  tbe 

jdioald  aet  off  tbe  amount  of  «« 

(5).  8e€i.  fi^-^BTmiMe  Dtfemie.    ,*«•  f6™^  »  «»rf»   «f««y,  « 

|mi^^  be  one  from  tne  ^ff^pinAma 

To  an  action  for  moner  lent  (tbe  :  to  tbe  p'^^-^^^i^ :  tbat  the  amoont  < 

delendant  being  nnder  terms  of  trr-  woA  losses  is  eqnal  to  tbe  said  sm 

ing  at  the  ensuing  sttings),    t&e  of  5,4CM.  parcel,  ^^  which  was  di 

Court  refiued  to  allow  him  to  plead,  f^om  the  defendant  to  the  plaintifi^ 

as  a  defeiice  on  equitable  grounds,  that  the  defendant  baa  alwars  bee 

tbe  following  pleas :— First,  as   to  radr  and    willing  to  set  off  tl 

10,000/^  Pfetl,  kc  ;  that  the  daim  amoont  of  soch  losses  against  tl 
of  the  plsintifb  was  in  respect  of  nid  sum  of  5,400/.  pared,  Ac 

monies  adranced  br  the  plaintifls  to  Q^^re:    Whether    the    snb^ 

the  defendant  upon  secontT  of  goods  nutter  of  the   pkas  afforded  an 

consigned  br  tbe  defendant  to  the  defence  on  equitaUe  grounds.    A 

pkintifi :  that  at  the  time  of  such  teHmijamd  Otkert  t.  Jmrrie^  U 
adrancuig  it  was  agreed  between 
the  plaintiff  and  de£»idant,  that  the 
plaintifis  should  cause  the  goods  so 
consigned  to  be  sold  on  account  df 
the  defendant  for  the  best  prices 

which  could  be   got  for  the  same, , 

and  out  of  the  proceeds  retain  the  tioned  that  if  H.  went  out^£aTO{ 

amount  of  the  monies  so  adranced :  all  claim  to  anv  interest  in  the  func 

that  the  pUintifls  might  hare  sold  of  the  societT  should  cease,  with 

the  goods  for  prices  more  than  suffi-  proriso  that  \L  should  be  at  liberl 

cient  to  reimburse  them  the  monies  to  visit  Tangiers,  or  anr  other  po 

so  adraiMfcd,  but  the  plaintifls  wrong-  within  the  Mediterranean ;   the  d 

fully  and  in  nolation  of  the  agree-  fendanta  pleaded  that  BL  depart! 


(6).  Sect.  SSStpiuMtum  am  Egu 
taUe  Gnmmdt. 

To  a  dedaration  on  a  pobcj  < 
insurance  on  the  life  of  li^  ccmd 
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beyond  the  limits  of  Europe  other- 
wise than  by  visiting  Tangiers  or 
any  otherport  within  the  Mediter- 
ranean. The  Court  refused  to  allow 
the  plaintiffs  to  plead  as  a  replication 
on  equitable  grounds,  that  at  the 
time  of  the  making  of  the  policy  it 
was  expressly  stipulated  that  the 
policy  should  not  be  vitiated  by  rea- 
son that  H.  visited  ports  and  places 
out  of  Europe;  and  that  the  plain- 
tiffs entered  into  the  policy  on  the 
terms  of  such  stipulation.  Eeis  and 
Another  v.  Hie  Scottish  Equitable 
lAfe  Assurance  Society,  19 


COMMI8SIONEB3   CLAUSES 
ACT  (sect.  15). 

See  CHBLTEiirHAM  Improvement 

Act. 


COMPANIRS    CLAUSES   CON- 
SOLIDATION  ACT,  1845. 

Scire  Facias  against  Shareholder-^ 

Flea, 

To  a  declaration  in   scire  facias 
against  a  shareholder  of  a  railway 
Company,  the  defendant  pleaded,  for 
defence  on  equitable  grounds. — That 
he  was  requested  by  the  plaintiff  to 
become  a  transferee  of  shares  in  the 
Company,  as  the  nominee  of  E.  and 
M.  and  for  their  benefit  and  not  for 
the  defendant's  benefit,  and  upon  the 
representation  of  the  plaintiff  that  if 
the  defendant   would  become  such 
transferee  he  should  incur  no   re- 
sponsibility or  liability  whatever  in 
respect  of  such  shares :  that  the  de- 
fendant relying  upon  the  said  repre- 
sentation  did  become  a  transferee 
of  the    shares   in   the    declaration 
mentioned,  as  such  nominee  of  E. 
and  M.  and  for  their  benefit  and  not 
for  the  defendant's  benefit :  that  the 
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defendant  was  induced  by  such  re- 
presentation, and  not  otherwise,  to 
become,  and  in  consequence  thereof 
became,  such  transferee  of  the  shares : 
that  the  defendant  never  had  any 
interest  in  the  shares,  or  in  the  Com- 

Eany,  except  as  such  nominee :  that 
e  never  derived  any  profit,  benefit, 
or  advantage  whatsoever  from  the 
shares  or  the  Company:  that  the 
Company  never  commenced  the  rail- 
way, and  the  scheme  had  been  and  is 
entirely  abandoned  :  that  the  plain- 
tiff knew  the  circumstances  under 
which  the  defendant  became  such 
transferee,  and  stood  by  and  suffered 
and  permitted  the  defendant  to  be- 
come such  transferee  upon  the  said 
representation,  and  he  is  now  un- 
justly and  inequitably  and  contrary 
to  the  said  representation,  and  in 
fraud  thereof,  seekin?  to  charge  the 
defendant  and  make  him  responsible 
and  liable  as  a  shareholder  of  the 
Company  to  him,  the  plaintiff. — 
JSCeld,  on  demurrer,  that  the  plea 
afforded  no  equitable  or  legal  de- 
fence.    Bill  V.  BichardSy  311 


COMPANIES  CLAUSES  CON- 
SOLIDATION ACT  (SCOT- 
LAND), 1845. 

Transfer  of  Shares  hy  Will 

See  Ee VENUE,  (3). 

COMPOSITION. 
See  Bakkbtjptot,  (3),  (4). 

CONSIDEEATION. 

Sufficiency  of— Forbearing  to  press 
for  immediate  Fayment, 


See  Gua-bakteb. 
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partnership  transaction,  and  there- 
fore that  the  action  was  maintain- 
able.    Sedgwick  v.  Daniell,  819 

CONVICTION. 

See  Sebtant. 

Vaoeant  A.OT. 

COSTS. 

(1).  In  Action  against  Officer  of 
County  Court, 

See  County  Cotjbt. 

(2).  Order  for y  in  Action  on  Judg- 
ment, 

See  Practice,  (4). 

(3).  Signing  Judgment  for. 
See  Pbaoticb,  (3). 

COUNTEEMAND  OF  EXECU- 
TION. 

See  Execution. 

COUNTY  COUET. 

(1).  Jurisdiction  of — Malicious  Pro- 
secution— Prohibition. 

The  plaintiff  sought  to  recover  in 
a  County  Court  "  VJl,  \2s.  Qd,,  being 
for  monies  paid,  for  loss  of  time  and 
attendance  before  the  magistrates, 
upon  a  complaint  and  information  of 
W.  on  behalf  of  the  defendants." 
It  appeared  that  the  plaintiff  having 
been  summoned  before  the  magis- 
trates for  riding  in  a  railway  carriage 
without  having  paid  his  fare,  the 
summons  was  dismissed  with  costs, 
and  the  action  was  brought  to  re- 
cover the  expenses  occasioned  by 
such  summons.  On  motion  to  set 
aside  an  order  for  a  prohibition  made 
by  a  Judge  at   Chambers, — Held, 

N   N   K   2 


that  the  plaint  was  in  substance  a 
plaint  for  a  malicious  prosecution, 
and  that  therefore  the  order  for  the 
prohibition  was  properly  made.  In 
the  matter  of  a  Plaint  in  the  County 
Court  of  Stajffbrdshire,hetween  Charles 
Hunt,  Plaintiffs  and  the  North  Staf- 
Jordshire  Bailway  Comptmy,  Defend" 
ants,  451 

(2).  Inierpleader'~Appeal--19  ^  20 
Vict,  c,  108. 

Under  19  &  20  Vict.  c.  108,  s,  68, 
an  appeal  from  the  decision  of  a 
County  Court  in  proceedings  in  in- 
terpleader, lies  where  the  value  of 
the  goods  claimed  against  the  exe- 
cution creditor  exceeds  20/.,  though 
the  execution  is  for  a  sum  less  than 
20/. :  and  the  claimant,  to  prevent 
the  goods  from  being  sold,  has  paid 
such  sum.  In  the  matter  of  a  Plaint 
and  Appeal  from  the  County  Court  of 
Sussex  in  a  Plaint  wherein  Vallanee 
and  Others  were  Plaintiffs;  J.  L. 
Nash,  Defendant,  and  Edmund  Ed* 
monds,  interpleader  Claimant^      712 

(8).  Bemoval  of  Cause  from. 
See  Cebtiobabi. 

(4).  Trespass  against  Bailiff  after  Ad- 
judication on  Interpleader — Costs, 

Upon  an  interpleader  summons 
under  9  &  10  Vict.  c.  96,  s.  118,  the 
judge  of  the  County  Court  had 
decided  that  the  goods  seized  were 
the  goods  of  the  claimant,  but  no 
complaint  had  been  made  before  him 
as  to  the  breaking  and  entering  the 
house  of  the  claimant.  The  claimant 
afterwards  brought  an  action  against 
the  bailiff  of  the  Coimty  CouJt  for 
breaking  and  entering  his  house  and 
taking  his  goods,  under  colour  of  a 
warrant  of  execution,  and  recovered 
damages ;  whereupon  the  bailiff  ap- 
plied for  a  rule  to  stay  the  proceed- 
ings, upon  the  ground  that  a  claim 


fm       COUXTY  COURT. 

bad  alreadj  been  made  and  adjadi- 
eatetl  upon  in  respect  of  the  same 
cause  of  action :  the  Court  refused 
to  interfere.  (8ee  Mercer  T.  i&ton- 
hwry^  p.  155,  note). 

tumble:  Per  BramweU,  B.,  that 
under  the  section  in  question  the 
County  Court  judge  has  no  power 
to  adjudicate  as  to  the  trespass. 
Ckrittapher  Charles  Foster  v.  PrU^ 
chord  and  TThifrae,  151 

(5).  Ooets  in  Action  against  Officer — 
19  4-  20  Vict,  c,  108,  #.  ^I'-AeU 
'•  done  under^'  9  ^^  10  Vict  c.  95. 

The  plaintiff  haying  recorered  onlj 
101.  damages  the  Judge  refused  to 
eertiAr  for  costs.  After  the  action 
had  been  commenced  and  before 
trial,  the  ld9th  section  of  the  9  &  10 
Tict.  c.  95,  which  deprived  a  phiin- 
tiff  of  costs,  in  an  action  in  a  supe- 
rior Court  against  an  officer  of  a 
Coontj  Court  in  respect  of  anj 
grierance  committed  under  colour 
of  the  prcoess  of  that  Court,  where 
the  jurj  should  not  find  more  than 
20/.  damages,  unless  the  Judge 
should  certuj,  was  with  other  clauses 
of  the  same  statute  repealed,  "  except 
as  to  acts  done  under  them,"  bj 
19  &  20  Vict.  c.  108,  8.  2.— mid, 
that  the  latter  Act  did  not  alter  the 
rights  of  the  parties  as  to  costs. 
Foster  v.  Fritchard,  151 

(6).  Metropolitan — Jurisdiction  of— 
19  ^  20  Vict.  c.  108,  #.  18. 

By  19  &  20  Vict.  c.  108,  s.  18, 
"where  a  plaintiff  shall  dwell  or 
carry  on  business  in  the  district  of 
the  Bloomsburjr  County  Court  (or 
other  Metropohtan  County  Courts), 
and  the  delendant  shall  dwell  or 
carry  on  business  within  the  district 
of  any  of  the  said  Courts,  the  sum- 
mons may  issue  and  be  served  either 
in  the  district  in  which  the  plaintiff 
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COVENANT. 

shall  dwell  or  carry  on  bnaineaa,  oi 
in  the  district  in  which  the  defend 
ant  shall  dwell  or  carry  on  bnsineas.' 
On  the  22nd  of  September  the  plain 
tiff  took  lodgings  and  went  to  residi 
within  the  Bloomsbury  district,  anc 
on  the  23rd  a  summons  issued  hoa 
the  Bloomsbury  Comity  Court,  ii 
respect  of  a  cause  of  action  whicl 
had  arisen  in  the  Manrlebone  dis 
trict,  where  the  defendEant  reuded 
The  defendant  objected  to  the  juris 
diction,  but  upon  hearing  the  eri 
dence  the  Counter  Court  judge  de 
cided  that  the  plaintiff  dwelt  withii 
the  district  of  the  Bloonisbur] 
County  Court.  On  a  motion  f<M 
a  prohibition, — Held:  First,  thai 
the  plaintiff  did  dwell  within  th< 
Bloomsbury  district ;  and,  therefore 
that  the  judge  had  jurisdiction.  Se 
condly:  That  it  was  not  materia 
that  the  plaintiff  had  taken  tb 
lodging  for  the  express  purpose  o 
being  enabled  to  sue  in  that  district 
Qtuere :  Per  Martin,  B.,  whether 
the  County  Court  judge  having  de 
cided  the  question  of  the  plaintiff^  i 
residence  alter  fuUy  hearing  the  evi 
dence,  the  Court  could  review  hii 
decision.     Massey  v.  Burton,       59^ 

COVENANT. 

(1).   Whether  Assigns    bound  2y— 
Fleading — Set -off'  of  Damages. 

A  declaration  stated  that,  by  in 
denture,  A.  in  consideration  of  thi 
rents  and  covenants  on  the  part  an( 
behalf  of  B.,  his  executors,  adminis 
trators  and  assigns,  to  be  paid,  don< 
and  performed,  demised  to  B.,  hii 
executors, administrators  and  assign* 
a  certain  messuage  and  lands  fo] 
a  term  of  sixty-three  years;  witi 
liberty  to  B.,  his  executors,  admi 
nistrators  and  assigns,  to  make  anj 
erections  or  buildings  on  any  par 
of  the  premises.     B.  for  himself,  hi 
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heirs,  executors  and  administrators 
(not  saying  assigns),  covenanted  that 
he,  his  heirs,  executors,  administra- 
tors or  assigns,  would  pay  the  rent 
reserved ;  and  that  he,  his  executors 
or  administrators,  would  repair  the 
messuage  and  farm,  outhouses,  bams, 
stables  and  all  other  erections  and 
buildings  which  should  or  might  be 
thereafter  erected  during  the  term 
on  the  demised  premises;  and  the 
same  being  so  repaired,  that  B.,  his 
executors,  administrators  and  assigns 
would  at  the  end  of  the  term  yield 
up.  The  declaration  then  stated 
that  the  interest  of  B.  in  the  demised 
premises,  by  assignment,  vested  in 
the  defendants ;  and  that  the  plain- 
tiff became  seised  of  the  reversion, 
subject  to  the  said  term.  First 
breach :  that  the  defendants  did  not 
repair  the  messuage,  &c.,  and  other 
buildings  which  were  during  the 
term  built  on  the  demised  premises. 
Second  breach :  that  the  defendants 
yielded  up  to  the  plaintiff  the  pre- 
mises out  of  repair. — Second  plea : 
to  the  breaches,  on  equitable  grounds. 
That  while  the  defendants  were  pos- 
sessed of  the  demised  premises,  by 
indenture  they  demised  them  to  the 
plaintiff  for  a  term,  less  by  thirty 
days  than  their  own  term  :  that  the 
plaintiff  covenanted  to  repair  and 
yield  up  in  repair,  the  defendants 
finding  certain  timber  and  iron  work. 
The  plea  then  alleged  that  the  want 
of  repair  complained  of  by  the  plain- 
tiff, was  caused  by  his  default  and 
was  a  breach  of  his  covenant ;  and 
that  the  defendants  were  ready  to 
find  timber  and  iron  work :  and  that 
they  are  entitled  to  recover  from  the 
plaintiff  the  same  amount  of  damages 
as  he  sought  to  recover  from  them. 
The  plea  concluded  by  ottering  to 
set  off  the  damages. — Third  plea : 
as  to  not  repairing  and  yielding  up 
in  repair  certain  buildings  erected 
on  the  premises  duriiig   the  term : 


That  the  said  buildings  were  not  in 
being  at  the  time  of  making  the 
indenture,  and  were  built  after  the 
commencement  of  the  term,  and  were 
then  entirely  new  erections  and  not 
built  in  the  place  of  anything  stand- 
ing on  the  land  at  the  time  of 
the  demise.  On  demurrer  to  these 
pleas : — 

Held:  First,  that  the  third  plea 
was  bad:  for  as  the  covenant  was 
not  a  covenant  absolutely  to  do  a 
new  thing,  but  to  do  something  con- 
ditionally, viz.,  if  new  buildings  were 
erected  on  the  demised  premises  to 
repair  them ;  and,  as  when  built 
they  would  be  part  of  the  thing 
demised,  the  assignee  was  bound, 
though  not  named. 

Secondly,  tliat  the  second  plea 
was  not  good  as  an  equitable  defence ; 
or  as  a  defence  at  law,  in  avoidance 
of  circuity  of  action,  inasmuch  as 
the  covenants  were  not  co-extensive, 
and  the  damages  could  not  be  iden- 
tical. 

Quidre,  whether  a  plea  professedly 
on  equitable  grounds  can  be  held 
good  at  common  law.  Minshull  v. 
Oakes  and  Another,  793 

(2).  To  Perform  Works— Implied 
Covenants  to  Permit  the  Works  to 
he  Executed, 

By  deed,  reciting  that  the  defend- 
ants, a  waterworks  Company,  had 
determined  to  construct  a  well,  &c., 
and  that  the  engineers  of  the  Com- 

Sany  had  prepared  the  necessary 
rawings  for  the  same,  and  made  a 
general  specification  referring  to  the 
said  dravdngs  of  all  the  works  to  be 
done,  and  of  the  materials  to  be 
found  and  provided  for  that  purpose ; 
that  the  plaintiffs  had  agreed  to 
make  the  well,  <&c.,  and  to  execute 
all  the  works  particularized  in  the 
said  specification,  and  which  might 
be  implied  therefrom  or  incidental 
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DAMAGE.  DEVISE.  001 


(4).  Independent,  the  defendant's  neglect  to  keep  up 

Declaration  against  a  subscriber  ^^^  policies,  the  measure  of  damage 

to  a  projected  raUwav  Company,  on  "^^  ?^^  *^?  *°^Tl  ^l      il'  f^! 

a  covenant  in  the  suWiptlon  con-  ^^^^    ^I^^'^T  ^""^  -^^  i  ^} 

tracttopaytheexpencesiitheevent  ^f  ^^^*^^^  i-    °?Tf          "^^A 

of  an  act  of  parliament   not  being  f^y^  ^  f«^«^?  Assurance  and 

obtained.     The  defendant,  who  wm  ^^^^*^^^^  ^wocw^um  v.  5«^    605 

under  terms   of  pleading  issuBbly,  (3).  jf^o^wr^  of  in  Action  for  J^on^ 

pleaded   (inter  aha)  a  plea  setting  repair  of  Premises  after  Forfeiture 

out  the  subscription  contract,  which  of!I\n^by  Landlord 

also   contamed  a  covenant  by  the  mi       •,  /.    j 

subscribers  to  pay  the  amount  of  J^^^   defendant,    an   under-lessee* 

their  subscriptions  in  such  sums  and  ^J^^  ^^  covenanted  with  the  plain- 

at  such  places  and  times  as  should  *^^'.  ^^^  lessor,  to  keep,  and  at  the 

be  requu-ed    or  appointed    by  the  expiration  or  sooner  determination 

Board  of  Directors.     The  plea  then  ^^  *^®  ^™*  *^  1®*^®  and  deHver  up 

averred  that  the  defendant  had  not  **^®  premises  in  repair,  allowed  them 

been  required  by  the  Board  of  Di-  *?  become   out  of  repair.      While 

rectors  to  pay  his   subscription  or  *^®7  remained  m  this  condition,  the 

the  expences.     The  plaintiflf  having  plai^^tiff  having  committed  a  forfei- 

signed  judgment  i—Held,  that  the  *^®  ^^  ,  nonpayment   of  rent,  the 

plea  was  not  issuable.     Millett  and  s^penor  landlord  brought  ejectment, 

Another  v.  Browne                       837  *^^  evicted  the  plaintiff  and  defend- 
ant.— Held,   that  the  plaintiff  was 

DAMAPF  entitled  to  recover  against  the  de- 
fendant substantial  damages  for  the 

(1).   JVhen  too  Bemote.  nonrepair  of  the  premises.     Davies 

V.  Underwood^  670 


See  Mjlstbb  and  Sbbvajtt,  (2). 


DEED. 


(2).  Measure  of  Damage  in  Action 

for  Nonpayment  of  Premiums  on  0)-   W'hat  Amounts  to. 

Policy  of  Insurance.  See  Covbkant,  (2). 

The  plaintiffs  lent  to  the  defendant  (2).  Construction  of 
6001.  on  the  security  of  an  indenture 

whereby  two  policies  of  insurance  ^^*  Canal. 
were  cnarged  with  the  payment  of 

the  principal  monejr  and  interest.  DEVISE. 

The  indenture  contained  a  covenant  ^^  Emblbmbkts. 

by  the   defendant  to  pay  the  pre-  ^             .        ^    «         «, 

miums  of  the    policies.     By  their  Construction  of—Mtate  Tail. 

terms  the  policies  only  remained  in  A  testator  by  a  codicil,  (made 
force  provided  the  premiums  were  before  the  1st  January,  1838)  which 
paid  every  year.  The  defendant  paid  he  desired  should  be  considered  as 
the  first  year's  premium  only,  and  annexed  to  and  taken  as  part  of  his 
the  plaintiffs  having  sued  him  on  his  will,  devised  certain  freehold  land  to 
covenant  for  nonpayment  of  the  three  P.,  to  hold  to  P.,  her  heirs  and  as- 
subsequent  years'  premiums : — Held,  signs  for  ever :  Provided  that  in  case 
that  as  it  aid  not  appear  that  the  she  should  depart  this  life  without 
plaintiffs  had  sustained  any  loss  by  leaving   lawful   issue  of  her  body, 
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tlM  W  |!»i<^  snd  dmsed  Hie  wae  1  mi,  tiie  iiftiiiiiiii.  m  Inker,  £ 
vn  iMai]M>  «&d  f c«Tn  bx  him  fiTven  |  traoMid  tiip  fimumm.     Tlie  plamt 

K**  K-^d  iw^  W^  b«r  bears  simI  »!qciu^  aftqm«d»  cxw  noEior  «>  tbe  i 

^t^xxv:  IV-vrioed. iirrntiieikti^sv. iW  SesidsBfr  t^  B.  ban   aHisnied  i 

in  OKir  W.  s^-mVd  d)^  mix^»<vat  lawfbl  funuiAipe  i»  bxm.     !E^  offrniiant 

MQtie  IK'wr  «t  x^  tamr  cd  ber  d^  iroeiiix^  tb»  luibcr   aaic  ibat 

<^Meaii.  i^Mft  i^  Tiw6d»f  «boii]}d  cf^  ^  wooM   ^^xititif  cart  ir  w»t  prc^ 

toid  WmsMtscj^VrP^bo-bfoiijaid  ncsetdflOk^    Jh»t  sn^ '^^me  renicn 

m»s^f^  )<tr  OYC :  IVwia^d  Jilaa.  tbxx  :fram  D/i^  bramr  ir*  xl  joic^im  too 

»  CKi^  IT.  «n£  P   fibi-mid  K-<^  die  sid  wifiiriffm   bsm^  tmai  9tM 

irinbran  )<«x:mc  t»uie  iawfulrr  bax^  faoisfr  laie  dss?ei^  i3ie-    dtfendi 

rf  tlifiir  i^du^  UtRz:  ibe  ^ddc  ixnc  t^stcwc  xbe  fmnihff  ^im^  xr  D 

tiincDfi  |!i^  i^  ibe  dsopbivTS  «iif  IL  xnd  braar  sue  cm^  'sat  msn^an^  tbov^ 

F^  «nc  ^itar  brsrs^-^^M.  iba:  br  B. — St^:  JissL.  13mk  iimit  ^wv : 


nm  be  Tfwinaiinac  iir 


a: 

Twr  m&disinnf  of  ibt 
tt.  tcr??«ir  itt'VY    b«*iL  'wnvT'vjiC  xr  Ju    «mif  jc  lb*  ^»i  xc  inf 

^"^   *br  ^wrmusj^  xrwuev-    wiu   X3tf    !r^  mri  um     mc  imk 
^    IX  Tmn.%Ttt.  ,T  :t^t->^    ..:  4  a^-     ^vsc  *  l»- lit-  T«i*2iifc 


xme  mmr  v  mr~  1 
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BASEMENT. 


EA8TEKN  COUNTIES,  Ac.  903 


opportunity  of  taking  away  the  stack. 
— Held,  that  the  second  (ustress  was 
lawful.     Lee  v.  Cooke,  584 

EASEMENT. 

Pleading — Prescriptive  Enjoyment. 
— Support  of  Foundation  of  B.ou8e 
hy  suhjacent  Strata  as  of  Bight  for 
twenty  years — Contentious  Enjoy- 
ment. 

Declaration :  that  the  plaintiff 
was  lawfully  possessed  of  certain 
messuages,  oelonging  to  and  sup- 
porting which  were  certain  founda- 
tions, which  by  reason  of  his  posses- 
sion of  the  messuages,  the  plaintitf 
of  right  had  eniojred  and  was  enjoy- 
ing, and  still  of  right  ought  to  enjoy 
for  the  support  of  the  said  messuages, 
which  foundations  the  plaintiff  was 
of  right  entitled  to  have  supported 
by  certain  land  in  which  quarries 
were  worked :  that  the  defendant 
negligently  worked  the  quarries  near 
to  the  said  messuages,  whereby  the 
foundations  were  weakened  and  the 
messuages  fell.  On  motion  in  arrest 
of  judgment. — Held,  that  the  decla- 
ration was  sufficient. 

The  plaintiff  in  the  year  1824 
built  a  house  on  certain  wastes,  and 
in  the  following  year  obtained  a 
grant  from  the  Crown  of  the  surface, 
excepting  mines.  The  house  was 
about  thirty  yards  from  a  quarry. 
In  the  year  1840  the  tenant  of  the 
owner  oi  the  minerals,  who  claimed 
a  right  to  take  the  minerals  without 
making  compensation  for  damage  to 
the  surface,  began  to  get  stone  from 
under  the  house,  in  consequence  of 
which  and  of  the  blasting  operations 
the  house  became  untenantable.  In 
1853  the  defendant  cut  away  certain 
supports  which  had  been  left  under 
the  house,  and  the  house  fell  in. 
The  Judge  left  the  question  to  the 
jury,  who  found  that  the  plaintiff  had 
enjoyed  the  right  of  support  for  his 


house  oh  the  foundations  on  which 
it  stood  without  interruption  for 
twenty  years.  On  motion  for  a  new 
trial,  on  the  ground  that  the  Judge 
ought  to  have  told  the  jury  that  the 
enjoyment  was  contentious  and  not 
as  of  right. — Seld,  that  the  question 
was  properly  left  to  the  jury. 

Quare,  whether,  independently  of 
prescription,  the  owner  of  the  sur- 
face has  not  a  right  to  the  vertical 
support  of  the  subjacent  strata,  for 
the  surface  and  for  all  reasonable 
buildings  put  upon  it.  Bogers  v. 
Taylor,  828 

EASTERN    COUNTIES    RAIL- 
WAY ACT. 

(6  &  7  Wm.  4,  c.  ovi.,  88.  237,  238). 

Power  of  Justice  under,    to    issue 
Warrant  before  Conviction, 

See  Justice  of  the  Peace. 


EASTERN    COUNTIES    RAIL- 
WAY  COMPANY. 

WorJcing  Agreement  with  Eastern 
Union  and  Norfolk  Railways  — 
7  Sf  %  Geo.  4,  <?.  xlii.,  s,  3—"  Di- 
verting or  Abstracting  Water, ^ 


»i 


An  Act,  7  &  8  Geo.  4,  c.  xlii.,  for 
making  a  navigable  communication 
for  ships  between  the  city  of  Nor- 
wich and  the  sea,  empowered  the 
Company  of  Proprietors  of  the  Nor- 
wich and  Lowestoft  Navigation  to 
erect  a  lock  or  sluice,  with  proper 
stop-gates,  to  prevent  the  waters  of 
a  broad  and  certain  navigable  rivers 
from  flowing  into  a  certain  lake,  and 
to  make  an  entrance  cut  from  that 
lake  to  the  sea  Section  3  provided, 
that  nothing  in  the  Act  contained 
should  authorize  or  enable  the  Com- 
pany to  divert  or  abstract  anv  of  the 
waters  of  the  said  broad  or  rivers  for 


904 


EASTEBN  COUNTIES  EAILWAY  COMPANY. 


anjr  purpose  whatsoever,  except  for 
the  purpose  of   supplying  certain 
intended  cuts  with  water,  and  for 
the  purposes  of  locking  ships  or 
vessels  from  or  into  the  said  lake. 
This  entrance  cut  from  the  lake  into 
the  sea  was  constructed  under  the 
said  Act,  and  the  level  of  the  water 
in  the  lake  was  kept  lower  than  the 
level  of  the  broad  and  rivers.     The 
lock  was  made  with  proper  gates  in 
pursuance  of  the  Act.     By  divers 
acts  of  parliament,  and  ultimatelv  bv 
9  &  10  Vict.  c.  cxxxii.,  the  said  lock 
and  works    became  vested  in  the 
Norfolk  Bailway  Company.     By  an 
agreement    between    the    Norfolk 
Bailway  Company  and  the  Eastern 
Counties  Bailway  Company,  reciting 
that  the  works,  including  tne  lock  in 
question,  had  become  vested  in  the 
Norfolk  Bailway  Company,  it  was 
j)rovided  that  "  The  Eastern  Coun- 
ties Bailway  Company  should  have, 
as  between  themselves  and  the  other 
Company,  (but  subject  to  such  di- 
vision and  apportionment  of  gross 
receipts   as  is  therein  mentioned), 
the  exclusive  possession,  use,  enjoy- 
ment and  receipt  of  all  the  property, 
rights,  Ac.,  of  the  works  respectively 
in  the  same  manner  as  the  Norfolk 
Bailway  have  become  entitled  to  the 
same  under  or  by  virtue  of  the  re- 
spective   Acts,   Ac.,  or   otherwise: 
That  the  Eastern  Coimties  Company 
should  at  all  times  repair  and  Keep 
up  the  said  works  with  the  appurte- 
nances,'* &c. ;  and  that  the  powers 
of  the   Norfolk  Bailway  Company 
should  be  exercised  'by  the  Eastern 
Counties  Company.     Other  clauses 
provided  for  the  division  of  the  profits 
in  certain  proportions  after  deduct- 
ing the   working    expences,    which 
were  to  bo  borne   by  the   Eastern 
Counties  Company.     Clause  29  pro- 
vided  for  the  appointment  of  a  joint 
committee  of  directors  of  the  three 
Companies  to  superintend  the  work- 


ine  of  the  railways.  By  17  & 
y ict.  c.  ccxx.,  8. 2,  the  agreement  v 
confirmed ;  and  by  s.  11,  the  EasU 
Counties  Company  were  to  use,  wo 
regulate  and  manage  the  five  und 
ti&ngs  (in  the  Act  mentioned) 
if  they  were  one  undertaking. 
8.  12,  ''the  powers  ^ranted  to  1 
Companies  respectively,  by  virtue 
the  recited  Acts,  or  any  of  tin 
with  respect  to  the  user,  worki] 
regulation  and  management  of  tb 
respective  railways,  works  and  und 
takmgs,  &c.,  were  to  be  exerdi 
and  enjoyed  by  the  Eastern  Count 
Bailway  Company,  &c.,  under  1 
same  regulations  and  restrictions 
were,  by  the  recited  Acts  relating 
that  Company,  imposed  on  that  Co 
pany.  After  the  making  of  1 
agreement,  the  Eastern  Count 
&ilway  Company  entered  into  p 
session  of  the  lock  and  works,  a 
the  Norfolk  Bailway  Compan^r  w< 
not  in  possession.  At  the  time 
the  making  of  the  agreement,  \ 
lock  had  been  allowed  to  become  c 
of  repair,  and  such  want  of  rep 
continued  after  the  lock  and  woi 
came  into  the  possession  of  the  Ea 
em  Coimties  Kailway  Company ;  a 
during  all  that  time  large  quantit 
of  water  escaped  firom  the  broad  a 
rivers  into  the  lake. —  Held:  Fir 
that  such  water  was  diverted  or  i 
stracted  contrary  to  the  prohibiti 
in  7  A  8  Geo.  4,  c.  xlii.,  s. 
Secondly,  that  the  Norfolk  Bailw 
Company  were  not  responsible  i 
the  diversion  or  abstraction  of  t 
waters  subsequent  to  the  making 
the  agreement,  and  the  passing 
17  &  18  Vict.  c.  ccxx.,  while  the  To 
and  works  were  in  the  possession 
the  Eastern  Counties  !ELiilway  Co 
pany.  Isaac  Preston,  Clerk  to  i 
Commissioners  of  the  Haven  of  Or( 
Yarmouth,  v.  The  Norfolk  Bailu 
Company  and  the  Eastern  Count 
Railway  Company,  7 


EQUITABLE  PLEAS,  &<5. 


EVIDENCE. 
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ECCLESIASTICAL   LAW. 

See  Chiteoh  BtriLDiNO  Acts. 


ELEGIT. 

Sheriff*— Foundage, 

A  sheriff  is  not  entitled  to  pound- 
age upon  a  writ  of  elegit,  unless  he 
has  extended  the  land  under  the 
writ.  Therefore,  where  a  judgpnent 
creditor  issued  three  writs  of  elegit 
on  successive  judgments,  and  the 
sheriff  delivered  to  him  possession 
of  the  land  under  the  first  writ : — 
Meld,  that  the  sheriff  had  no  power 
to  extend  the  land  under  the  second 
and  third  writs,  and  consequently 
was  not  entitled  to  poundage  on 
those  writs.  Carter  and  Another  v. 
Hughes,  714 


EMBLEMENTS. 

Title  of  Devisee  of  Land  to,  as  against 
Executor, 

A  testator  devised  to  W.  certain 
land  called  the  "Clay  pits,"  and 
bequeathed  to  C.  and  W .  all  his 
monies,  &c.,  personal  estate  and 
effects  whatsoever  and  wheresoever, 
not  therein  specifically  bequeathed. 
There  was  no  specific  bequest  of 
crops  growing  on  the  land. — Held, 
that  the  devisee  of  the  land  was 
entitled  to  the  emblements  growing 
upon  it  at  the  time  of  the  testator's 
decease.  Henry  Cooper  and  Sarah 
Cooper,  Executor  and  Executrix  of 
W,  Cooper,  v.  Edwin  Wooljlt,      122 

EQUITABLE  PLEAS  AND 
EEPLICATIONS. 

See  CoMMOK  Law  Fbocedube  Act, 

(6),  (6). 
Covenant  (1). 


EBEOE. 

Proceeding  in — "By    Plaintiff    after 
judgment    of  Nolle  prosequi  on 
Special  Case, 

See  CoMMOK  Law  Fbocedube  Act, 
1854,  (1). 

ESTOPPEL. 

Pretended  Sale  of  Goods, 

The  plaintiff,  being  in  difficulties 
and  fearing  that  some  of  his  creditors 
would  issue  execution  a^inst  his 
goods,  agreed  with  the  defendant, 
who  was  also  a  creditor,  that  there 
should  be  a  pretended  sale  of  them 
to  him.  For  this  purpose  an  invoice 
was  made  out  and  a  receipt  given 
to  the  defendant  for  a  sum  therein 
stated  to  be  the  purchase  money, 
and  possession  of  the  goods  was 
delivered  to  the  defendant.  After- 
wards the  defendant  sold  the  goods 
as  his  own,  whereupon  the  plaintiff 
brought  trover. — Held,  that  no  pro- 

Serty  in  the  goods  passed  to  the 
efendant;  and  that  the  plaintiff 
was  not  precluded  from  shewmg  that 
no  payment  was  in  fact  made  and 
that  the  transaction  was  not  a  real, 
but  a  pretended  sale.  Bowes  v. 
Foster,  779 

EVIDENCE. 

See  Attobwet. 

BoBOUGH  English, 
contbaot,  (1),  (2). 
Inolositbe  Act. 
Lands  Clauses  Consolida- 
tion Act,  (1). 
Malicious  Pbosecution. 
Shebipf. 

Covenant  not  to  use  Premises  as  Shop 
without  Licence — Presumption  of 
Licence  from  20  years  user, 

A  lease  contained  a  covenant  on 
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EXECUTION. 


the  part  of  tlie  lessee  that  he  would 
not,  without  the  conaeiit  of  the 
lessor,  use,  exercise,  or  carry  on  in 
the  demised  premises  anj  trade  or 
business  whatooerer,  nor  conrert  the 
dwe]linfi;-houses  into  a  shop,  nor 
sufier  the  same  to  be  used  for  anj 
other  purpose  than  dwelling-houses. 
One  of  the  dwelling-houses  was  con- 
Terted  into  a  public  house  and  a 
grocerj  shop,  and  the  lessor,  with 
full  knowledge  of  it,  for  more  than 
twenty  years  reoeiyed  the  rent.  The 
plaintiff^  baring  purchased  the  re- 
Teraion  of  the  lessor,  brought  an 
acticm  of  ejectment  for  the  breach  of 
the  oorenant. — Held^  that  the  user 
<^the  premises  in  their  altered  state 
for  more  than  twenty  years,  with 
the  knowledge  of  the  lessor,  was 
eridenoe  frvm  which  a  jury  might  pre- 
sume a  licence.  Gibion  r.  SmMommak 
Doey^  615 

EXECUTION. 

By  cm  sa.^QmmimMmd  of  Writ-- 
Effect  qfdueharyefrom  cmttoJ^  by 
mtOkariiy  of  Attorney. 

The    plaintiffs    haring   recorered 
judgment  against  the  defendant,  in 
June,  1855,  issued  a  ca.  sa.  thereon, 
and  a  warrant  was  delivered  to  W. 
an  officer  of  the  sheriff.   A  few  days 
afterwards  the   managing   cleric   of 
the  pbuntif^'  attorney  wrote  to  W. 
requesting  him  not  to  execute  the 
writ.     In   January,    1856,   the   de- 
fendant was  arrested  by  S.,  another 
officer  of  the  sheriff,  under  a  cm.  sa. 
issued    on     a    judgment    obtained 
against  the  de^ndant    by  another 
creditor.     On  the  same  day  the  de^ 
fendant    paid  the  amount'  due   on 
that  judgment.     S.,  before  discharg- 
ing    the    defendant,     sent    to    the 
Meriff's   office   to   inquire  whether 
ttere  were  any  other  writs  against 
bim,  and  m  answer  received  a  copy 
^  the  warrant  granted  on  the  writ 


issued  br  tJie  ^aintiffii.  The  mana 
ing  derfc  of  the  rfaintife*  attoro 
haying  heard  </  the  defendan 
arrest  reminded  W.  of  the  count 
mand  of  the  plaintifb*  writ,  wh 
W.  required  a  oonntermand  sign 
by  the  attorney,  wbidi  was  sent,  a 
the  defendant  was  discharged  fn 
custody.  In  an  action  by  the  pla 
tifis  against  the  defendant  on  th 
judgment.— JHeW :  That  there  n 
no  arrest  of  the  defendant  under  t 

Elaintifis'  writ,  either  in  hei  or 
Lw,  and  that,  even  if  there  h 
been,  there  was  no  discharge  frc 
custody  by  the  plaintifb,  and  oc 
sequeiitly  the  action  on  the  jud 
ment  was  maintainable.  2%e  3 
tiomal    AMturanee    amd     Ltvestmf 


y. 


EXECUTOE- 


EifJuiUA,  (3j. 

EXTENT. 

Sale  ofLamdt  under  25  Geo.  3,  e.  \ 
—Fmmd  i»  Court— Wlo  emtitled 
increase  of. 

The  lands  of  a  debtor  to  the  Croi 
haying  been  extended  and  sold  und 
the  25  Geo.  3,  c.  35,  the  purehas 
in  1802  obtained  an  order  for  pa 
ment  of  the  money  to  the  depui 
remembrancer,  subject  to  the  ord 
of  the  Court  of  Exchequer.  Tl 
money  was  invested  in  the  fund 
and  the  dividmds  were  &om  tin 
to  time  reinvested.  The  monc 
remained  in  Court  till  1857,  whc 
the  fund  had  increased  to  an  amoui 
more  than  sufficient  to  satisfy  tl 
debt  of  the  Crown.— JleU,  thiU  tl 
Crown  was  not  entitled  to  a  share  < 
the  surplus  arising  from  the  inves 
ment,  but  only  to  the  principi 
interest  and  costs.  Tie  King  (Ge 
III.)  T.  De  Ltt  Moite.  5S 


GOODS  SOLD. 


GTJAEANTEE, 
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FEES  FOR  CHEISTENINGS. 

Action  for  Money  had  and  received 
by  Tarty  entitled  to. 

See  Chubch  Building  Acts. 

GLANDEEED  HORSE. 

Semhle :  That  it  is  not  legal  to 
sell  a  glandered  horse.  jSill  v. 
Balls,  299 

Action  for  Selling, 
See  Pleading. 

GOODS  SOLD. 
Action  for,  when  maintainable, 

(1).    Goods   supplied  by  Person  to 
whom  Order  not  given. 

The  defendants,  who  had  been  in 
the  habit  of  dealing  with  B.,  sent  a 
written  order  for  goods  directed  to 
B.  The  plaintiff,  who  on  the  same 
day  had  Dought  B.'s  business  exe- 
cuted the  order  without  giving  the 
defendants  anj  notice  that  the  goods 
were  not  supplied  by  B. — Held,  that 
the  plaintiff  could  not  maintain  an 
action  for  the  price  of  the  goods 
against  the  defendants.  Boulton  y. 
Jones  and  Another,  564 

(2).   Goods  to  be  Paid  for  by  Bill  or 
in  Cash — Election  to  pay  Oash, 

The  defendant  bought  goods  upon 
the  following  terms  of  payment: — 
"  Four  months  bill  on  the  10th  of 
the  month  following  delivery,  or 
2%  for  cash.*'  After  the  delivery 
of  the  goods  he  paid  part  of  the  price 
in  cash. — Held,  that  he  had  exer- 
cised his  option  of  paying  ready 
money,  and  therefore  that  the  plain- 
tiff might  sue  him  for  goods  sold 
without  waiting  for  the  expiration 
of  the  four  months.  Schneider  and 
Another  v.  Foster  and  Others,  4 


GUARANTEE. 

Construction —  Consideration, 

The  following  guarantee  was  held, 
by  Bramwell,  B.,  and  Watson,  B. 
(dissentiente  Pollock,  C.  B.,)  not  to 
be  founded  on  a  sufficient  consider- 
ation : — "  I  am  aware  that  my  uncles 
J.  and  J.  F.  K.  stand  considerably 
indebted  to  you  for  professional 
business  and  for  cash  advanced  to 
them,  and  that  it  is  not  in  their 
power  to  pay  you  at  present,  and  as 
m  all  probability  they  will  become 
further  indebted  to  you,  though  I  by 
no  means  intend  that  this  letter 
shall  create  or  imply  any  obligation 
on  your  part  to  increase  your  claim 
against  them,  I  am  willing  to  bear 
you  harmless  against  any  loss  arising 
out  of  the  past  or  future  transac- 
tions between  you  and  my  said 
uncles  to  a  certain  extent ;  and, 
therefore,  in  consideration  of  your 
forbearing  to  press  them  for  the  im- 
mediate payment  of  the  debt  now 
due  to  you,  I  hereby  engage  and 
agree  to  guarantee  you  the  payment 
of  any  sum  they  may  be  indebted  to 
you  upon  the  balance  of  accounts  at 
any  time  during  the  next  six  years 
to  the  extent  of  1000/.  whenever 
called  upon  by  you  to  pay  the  same, 
and  after  twelve  months  previous 
notice .  *  *  Maria  Older shaw  and  Robert 
Mushet,  Executrix  and  Executor  of 
Robert  Oldershaw,  v.  William  Thamas 
King,  399 

In  August  1848,  the  defendant 
entered  and  gave  the  following  gua- 
rantee to  O. — "I  am  aware  that  my 
uncles  J.  and  J.  F.  K.  stand  con- 
siderably indebted  to  you  for  pro- 
fessional business  and  for  cash  ad- 
vanced to  them,  and  that  it  is  not  in 
their  power  to  pay  you  at  present, 
and  as  in  all  probability  they  will 
become  further    indebted    to   you, 
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thoagh  I  bj  no  means  intend  that  t 
thifl  letter  shall  create  or  imply  anj 
obligation  on  jour  part  to  increase 
jonr  claim  against  tbem,  I  am  willing 
to  bear  you  harmless  against  any 
loss  arising  out  of  the  past  or  future 
transactions  between  yon  and  my 
saidundea  to  a  certain  extent :  and, 
therefbre,  in  consideratioa  of  your 
forbearing  to  press  them  for  the  im- 
mediate payment  of  the  debt  now 
due  to  yon,!  hereby  engage  and  agree 
to  guarantee  you  the  payment  of  any 
som  they  may  be  indebted  to  you 
upon  the  balance  of  accounts  at  any 
tune  during  the  next  six  years  to 
the  extent  dT  lOOOl.  wheneyer  called 
upon  by  you  to  pay  the  same,  and 
after  tw^ye  months  preyious  notice." 
At  the  date  of  the  guarantee  J.  and 
J.  F.  K.  were  indebted  to  0.  in  the 
sum  of  513/.  Subseauently  O.  ad- 
yanced  large  sums  of  money  to  J. 
and  J.  F.  K.,  and  dealings  went  on 
till  January  1849,  when  the  debt  due 
from  them  to  O.  amounted  to  2184/. 
— Held,  by  the  Court  of  Exchequer 
Chamber  (reversing  the  judgment  of 
the  Court  of  Excheauer),  that  the 
guarantee  was  founaed  on  a  suffi- 
cient consideration,  and  that  further 
advances  having  been  made  and  time 
given,  it  bound  the  defendant. 

Per  CkiricMi  (dissentiente  Cramp- 
ion,  J.),  the  consideration  for  tne 
promise  to  guarantee  was  the  keep- 
mg  the  account  open  and  making 
further  advances,  rer  Crompton,  J7, 
that  the  consideration  expressed 
being  the  forbearing  to  press  for  im- 
mediate payment,  no  other  consider- 
ation could  be  implied.  Per  Curiam, 
that  an  agreement  to  forbear  for  a 
reasonable  time  is  a  good  consider- 
ation to  support  a  promise  to  gua- 
rantee a  debt  from  a  third  person. 
Maria  Oldershaw  and  Robert  Mushet, 
Executrix  and  Executor  of  Bobert 
Oldershaw,  v.  William  Thomas 
King,  517 


HABEAS  COSFUS. 


This  Court  will  grant  a  rule  call- 
ing on  a  committing  magistrate  to 
shew  cause  why  a  writ  of  habeai 
corpus  should  not  lasue  to  bring  u| 
a  prisoner,  in  order  that  the  yaliditj 
of  the  warrant  of  commitment  maj 
be  discussed  on  shewing  cause.  JEi 
parte  Cross,  35^ 

HIGHWAY. 

(1).  Luuffieiency  cfBridfe  mcnms  i 
Caned  tniersedin^. 

See  Caval  Cohpaitt. 

(2).  Stoppimg  hjf  Smehsmre. 

See  LrcLOBiTBS  Act. 

HOBSE  BEPOSrrOBY. 

Not  necessarily  **  a  public  anc 
open  place"  withm  the  meaning  ol 
those  words  in  16  &  17  Vict.  c.  62 
8. 1.     mil  V.  BalU,  29i 

husbajshd  and  wife. 

Fledge  by  Wife  of  her  separaii 
Estate — Authority  to  receive  Did 
dend — jRevocation. 

T.,  a  married  woman,  being  en 
titled  for  her  separate  use  to  thi 
dividends  of  certain  govemmeni 
stock  standing  in  the  name  of  thi 
plaintiff  as  her  trustee,  the  plaintif 
gave  to  the  defendants,  a  banking 
Company,  a  power  of  attorney  U 
receive  the  dividends  and  at  thi 
same  time  directed  them  to  pay  tb< 
dividends  to  T.  T.  directed  the  de 
fendants  to  pay  the  dividends  to  S 
&  B.,  bankers  at  Brussels,  to  whon 
she  had  pledged  them  for  advance 
made  by  S.  &  B.  to  her  husband 
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The  defendants  for  some  time  paid 
the  dividends  to  S.  and  B.,  but  at 
length  T.  wrote  to  the  defendants  as 
follows : — "  I  think  it  right  to  inform 
you  that  in  consequence  of  the  death 
of  one  of  my  trustees,  as  well  as  my 
having  left  Brussels,   I  have  been 
obliged  to  have  a  new  power  of  at- 
torney made  to  receive  my  own  divi- 
dends, and  I  shall  not  therefore  have 
occasion  to  trouble  you  to  do  so." — 
No  new  power  of  attorney  was  made 
out  and  the  defendants  received  the 
ensuing    half-yearly    dividend    and 
transmitted  it  to  S.  &  B.    The  plain- 
tiff having  sued  the  defendants  for 
that  dividend — Seld,    in    the   Ex- 
chequer Chamber^  that  the  letter  of 
T.  aid  not  amount  to  a  revocation 
of  the  authority  she  had  given  the 
defendants  to  pay  the  money  they 
received  on  her  account  to  S.  &  B., 
aad  consequently  that  the  plaintiff 
could  not  recover     Clerk  v.  Laurie, 
Public  Officer,  Sfc.  199 

ILLEGALITY. 

Usury — Substituted  Agreement, 

By  agreement  made  in  1794, 8000Z. 
stock  was  transferred  by  O.  to  H., 
upon  the  terms  that  H.  should  re- 
pay the  money  produced  by  the  sale 
of  it  or  replace  the  stock  at  the  option 
of  O.,  and  in  the  mean  time  pay 
interest  at  the  rate  of  5  per  cent. ; 
the  loan  was  secured  by  bond,  mort- 
gage, and  a  deed  of  covenant.  O. 
and  H.  being  dead,  E.  O.  being  the 
legatee  and  heiress,  but  not  the  per- 
sonal representative  of  O.,  and  J.  H. 
being  the  devisee  of  H.,  J.  H.  applied 
to  E.  O.  to  assist  him  to  raise  money, 
which  E.  O.  agreed  to  do  on  having 
a  security  for  the  replacement  of  the 
stock.  E.  O.  accordingly  assigned 
the  bond,  mortgage,  and  deed  of 
covenant  of  1794,  to  H.  and  P.,  by 
way  of  mortgage,  to  secure  an  aa- 
vance  to  J.  H.,  and  in  consideration 


thereof,  J.  H.,  in  1842,  by  indenture, 
conveyed  to  E.  O.  tne  premises 
comprised  in  the  onginal  mortgage, 
together  with  other  lands,  by  way 
of  mortgage,  with  a  proviso  and 
covenant  to  secure  the  •transfer  to 
E.  O.  of  8000/.  stock.  E.  O.  died, 
and  by  her  will  forcave  the  mortgage 
debt  of  1842  to  J.  H.— JJtfW,  that 
the  mortgage  and  covenant  of  1842 
were  not  so  connected  with  the  illegal 
agreement  of  1794  as  to  be  usurious 
and  void ;  and  that  therefore  legacy 
duty  was  payable  on  the  bequest. 
The  Attorney  General  v.  John  HoU 
linyworihf  416 

INCLOSUEE  ACT. 

Atoard  under — Stopping  highway — 
User  in  accordance  with  evidence — 
Presumption  of  order  of  Justices, 

By  the  General  Inclosure  Act, 
41  Geo.  3,  c.  109,  s.  8,  in  case  the 
Commissioner  shall  be  empowered 
to  stop  up  any  old  or  accustomed 
road  passing  through  any  part  of  the 
old  inclosures,  &c.,  the  same  shall  in 
no  case  be  done  without  the  con- 
currence or  order  of  two  justices. 
The  63  Geo.  3,  c.  Ixii.  (The  Flint 
Inclosure  Act),  by  s.  1,  appointed  a 
Commissioner  to  carry  the  Act  into 
execution,  subject  to  such  of  the 
regulations,  restrictions  and  provi- 
sions, &c.,  in  the  41  G^o.  3,  c.  109, 
as  were  not  altered,  varied,  con- 
trolled by  or  repugnant  to  the  pro- 
visions of  that  Act.  Sect.  19  enacts, 
that  it  shall  be  lawful  for  the  Com- 
missioner to  stop  up  any  old  or 
accustomed  pulilic  road  or  roads  over 
the  marshes,  commons  and  waste  hrnds, 
subject  nevertheless  to  the  concur- 
rence of  two  justices,  and  under 
such  regulations  as  are  contained  in 
41  Geo.  3,  c.  109,  and  provided  that 
the  old  roads  should  not  be  dis- 
continued till  the  new  roads  were 
properly  formed.    The  marshes  were 
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allotted  in  1819,  when  a  gate,  which 
had  since  been  kept  locked,  was  put 
up  across  an  old  road,  but  the  road 
had  since  been  used  by  foot  passen- 
gers occasionally.  The  award  of  the 
Commissioners,  executed  in  1830, 
set  out  the  new  roads  and  directed 
the  old  roads  to  be  stopped  up.  A 
certificate  of  two  justices,  that  the 
new  roads  had  been  formed  and 
completed,  under  the  9th  section  of 
41  Geo.  3,  c.  109,  was  put  in  and 

?iroved ;  but  no  order  of  two  justices 
or  stopping  the  old  road  was  pro- 
duced.— Heldf  that  it  might  be  pre- 
sumed that  an  order  of  two  justices 
for  stopping  up  the  old  road  had 
been  duly  made.  Williams  v.  Eyton, 

771 

INCOME  TAX. 

RenU  or  Royalties  for  Brick  Earth 
^~how  to  be  Assessed. 

By  indenture,  a  piece  of  land  was 
demised  with  power  to  the  lessee  to 
get  from  the  land,  clay,  brick  earth, 
and  other  materials  for  making 
bricks,  and  to  make  the  same  into 
bricks  upon  the  premises,  for  a  term 
of  fourteen  years:  paying  to  the 
lessor  the  yearly  rent  of  171,  10s,  for 
surface  rent,  by  quarterly  payments : 
also  paying  to  the  lessor,  lor  royalty 
or  bnck  rent,  the  yearly  sum  of  100/., 
by  four  equal  quarterly  payments 
on  the  same  days :  and  also  paying 
in  respect  of  every  thousand  bricks 
over  and  above  the  first  million  which 
should  be  made  on  the  premises  in 
any  one  year,  an  additional  royalty 
or  brick  rent  of  2«.,  to  be  paid  on 
the  last  day  of  every  year. — Held, 
that  both  the  royalties  or  brick  rents 
were  chargeable  with  income  tax, 
and  that  it  was  payable  in  the  first 
instance  by  the  lessee  who  was  en- 
titled to  deduct  it  from  the  amount 
due  to  the  lessor.  Edmonds  v.  East- 
wood  and  Others,  811 


INJUNCTION. 

See  CoicMOK  Law  Pbooxdviub  Aci 

(4). 

INSOLVENT. 

1^2  Vict,  e,  110,  #.  91— New  Cbt 
tract  for  Payment  of  Old  Deht, 

The  defendant  mortgaged  to  I 
certain  premises  as  a  security  fc 
money  lent,  and  B.  obtained  a  jud| 
ment  against  the  defendant  for  tfa 
principal  and  interest.  The  morl 
gage  debt  was  afterwards  assigne 
to  the  plaintiff  in  trust.  The  dc 
fendant  took  the  benefit  of  th 
Insolvent  Act,  1  *&  2  Vict.  c.  IK 
and  the  mortgage  debt  and  judgmen 
were  inserted  in  his  schedule.  Th 
defendant,  in  order  to  get  rid  of  th 
judgment,  afterwards  agreed  wit 
the  plaintiff  to  pay  a  part  of  th 
principal  and  interest  due  on  th 
mortgage,  and  to  join  with  a  suret 
in  a  bond  for  payment  of  th 
remainder  by  instalments.  Tfa 
money  having  been  paid  and  th 
bond  given,  satisfaction  of  the  jud| 
ment  was  entered  up.  The  plainti 
sued  the  defendant  on  the  bond,  an 
the  jury  found  that  in  making  th 
agreement  the  defendant's  intentio 
was  to  purchase  the  plaintiff's  ii 
terest  in  the  mortgaged  premises  an 
get  rid  of  the  judgment. — Held,  tha 
the  transaction  was  not  a  new  con 
tract  or  security  for  payment  of 
debt,  in  respect  of  which  the  d< 
fendant  had  been  discharged,  withi 
the  meaning  of  the  9l8t  section  < 
the  Insolvent  Act.  Ambrose  an 
Another  v.  Cook,  7 

INSURANCE 

ON  LlYES. 

Without  Interest — Wagering  Polic\ 
To  an  action,  by  the  executrix  i 


y\ 


INSUEANCE. 

J.  S.,  on  a  policy  of  insurance,  bv 
whicli  the  oefendantB  agreed  witn 
J.  S.  to  par  to  his  executors  2000Z. 
on  hie  deatd,  the  defendants  pleaded 
that  the  policy  was  made  by  T.  S.  in 
the  name  of  J.  S,,  but  for  the  use 
and  benefit  of  T.  S.  and  not  for  the 
use  or  on  account  of  J.  S. ;  that  T.  S. 
had  not  any  interest  in  the  life  of 
J.  S.,  and  that  the  policy  was  a 
wagering  policy  contrary  to  the 
Btatute,  whereby  the  policy  was  Toid. 
— Held  a  good  plea,  Charlotte  Shil- 
ling, AdminUtratrix  of  James  Shilling, 
V.  The  Accidental  Death  Insurance 
Company,  42 

OM  SaipB. 

(1).   Ttyage  Policy  on  Sahage — 
Warranty  of  Seauortkineat. 


In  a  voyage  policy 
salvage,  there  is  as  implied  condition 
or  warranty  of  seaworthineaa.  Knill 
and  Anctker  v.  Hooper,  277 

(2).  Policy  on  Bice  in  Skip  or  Skipt 
to  he  declared  free  of  Average — 
What  May  be  declared—  Valuation 
of  Separate  Sayt. 

On  an  insurance  of  goods  in  "  ship 
or  ahipa  "  which  were  declared  to  be 
and  to  be  valued  "  on  rice,  to  be  de- 
clared free  from  particular  average," 
the  insurer  cannot,  by  indorsing  a 
declaration  of  interest  with  a  separate 
valuation  of  each  bag  of  rice,  create 
a  separate  insurance  on  each  bag. 

A  policy  of  insurance,  having  been 
effected  on  goods  "in  ship  or  snips," 
declared  to  be  "on  rice,  to  be  de- 
clared free  from  particular  average," 
the  insured  indorsed  on  the  policy  a 
declaration  which  was  afterwards 
marked  with  tho  initials  of  the  under- 
writers as  follows:— [R]  500  baga 
rice,  per  "Laidmans,"  @  8/3  per 
bag,  2061.  5s. ;  (B]  4,500  bags  nee, 

vol..  II. — K,  8.  O  O  O 
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per  "  Margaret  Skelly,"  @  8/3  per 
bag,  1,8561.  5«.  From  each  ship 
certain  of  the  bags  of  rice  were  safely 
landed  at  their  port  of  destination  ; 
others  were  jettisoned,  being  cast 
into  the  sea  to  save  the  ship  ;  others, 
in  the  "  Laidmaus,"  on  arriving  at 
their  port  of  destination,  were  cast 
into  the_aea,  being  unfit  for  con- 
sumption ;  others,  in  the  "  Margaret 
Skelly,"  were  so  much  injured  by 
sea  damage  as  to  be  sold  at  the  port 
of  departure  to  which  that  ship  waa 
obliged  to  put  back.  The  under- 
writers had  paid  the  loss  on  the 
goods  jettisoned.  Held,  that  the 
assured  were  not  entitled  to  recover 
the  value  of  the  bags  of  rico  caat  into 
the  sea  at  the  port  of  destination  or 
sold  at  the  port  of  departure,  P^- 
fioitle  V.  Ellii,  519 


INTEEPLEADER. 

(1).  Appeal — County  Court. 

See  COBHTT  CODET,  (2). 

(2).  TitU  of  Claimant. 

In  an  interpleader  issue  to  try 
whether  certain  goods  were  the  pro- 

Serty  of  the  plaintifi*  ae  against  the 
efendant,  the  execution  creditor ;  it 
was  proved  that  the  goods  were,  at 
the  time  of  the  seizure,  in  the  poa- 
session  of  the  execution  debtor  to 
whom  they  had  been  let  by  the 
plaintiff.  The  goods  were  in  fact  the 
property  of  W.,  who  had  lent  them 
to  the  plaintiff,  who  was  his  agent, 
allowing  her  to  let  them  as  owner  to 
whom  she  would.  Held,  that  the 
plaintiff  had  sustained  her  claim. 
Oreea  v.  Stevene,  146 

INTERROGATOEIES. 

See  CoMMOK  Law  PaocBDritB  Act, 
1854,  (8), 
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JUSTICE  OF  THE  PEACE. 


INVENTORY. 

To   he  Exhibited  in   Scotland  pur- 
suant to  49  Geo,  3.  c.  149,  *.  38. 

See  Revenue,  (3). 


IRREGULARITY. 

Cb.  sa,  set  Aside  for. 

See  Attoenet,  (2). 

JOINT  STOCK  COMPANY. 

(1).  7  &  8  Vict,  c,  110,  *.  29— Cbn- 
tract  tvith  Directors, 

The  29th  section  of  the  7  &  8 
Vict.  c.  110,  which  provides  that  no 
contract  entered  into  by  a  Joint 
Stock  Company,  in  which  a  director 
is  interested,  shall  have  force  until 
approved  and  confirmed  by  the  share- 
holders, {except  "a  contract  for  the 
purchase  of  an  article  or  of  service, 
tchich  is  respectively  the  subject  of 
the  proper  business  of  the  Company y^) 
does  not  authorize  a  director  without 
the  sanction  of  the  shareholders,  to 
sell  any  article  or  service  to  the  Com- 
pany, but  only  to  deal  with  them  in 
the  way  of  their  business. 

Therefore,  where  an  insurance 
Company  employed  one  of  its  di- 
rectors, for  certain  commission,  to 
establish  agencies  in  the  country : — 
Held,  that  the  contract  was  void,  it 
not  having  been  approved  and  con- 
firmed by  tlie  sharelioldcrs.  Poole 
V.  The  National  Provincial  Life 
Assurance  Society,  687 

(2).  Pleas  in  Action  Against, 
See  Pleading. 

(3) .  With  Limited  Liability -^  19  k  20 
Vict,  c,  47 — Liability  of  Directors, 

See  Pkomtssort  Note. 


JUDGMENT  AGAINST  BANE 
ING  COMPANY. 

(1).  Registering  against  Shareholda 

See  'Baitkinq  Compaitt. 

(2).  Order  fhr  Costs  in  Action  in. 

See  Pbacticb. 

JUSTICE  OF  THE  PEACE. 

(1).  Power  of  to  Commit  a  Defendan 
till  he  can  be  brought  before  Justice 
to  Answer  a  Charge —  Under  6  ^ 
Wm,  4,  c,  cvi.,  ss,  237,  238. 

By  the  6  &  7  Wm.  4,  c.  c\'i.,  s.  23 
(The  Eastern  Counties  Eailway  Act] 
penalties  are  made  recoverable  befor 
a  justice,  who  is  authorized  to  sun 
mon  before  him  any  person  agains 
whom  complaint  is  made  for  an; 
offence  against  a  bye-law,  and  t 
proceed  therein,  &c.  By  the  238t] 
section,  "Any  officer  of  the  Compan; 
is  empowerea  to  seize  and  detain  an; 
person  whose  name  and  resideno 
shall  be  unknown  to  him,  who  shal 
commit  any  offence  against  the  Ad 
and  to  convey  him  before  a  justio 
witliout  any  warrant,  and  the  justice 
is  required  to  proceed  immediately 
to  the  conviction  or  acquittal  of  th< 
offender."  The  plaintiff,  having  beei 
seized  and  detained  by  an  officer  o 
the  Company,  on  the  24th  of  Sep 
teiiiber  was  brought  before  the  de 
fendant,  a  justice  of  the  peace,  foi 
an  alleged  offence  against  a  bye-law 
The  defendant  committed  the  plain 
tiff  to  the  House  of  Correction,  bv  i 
warrant  in  the  Form  (D  1.)  in  thi 
Schedule  to  the  Act,  11  &  12  Yict 
c.  43.  The  warrant  stated  that  thi 
plaintiff  had  been  charged  on  oatl 
before  the  defendant,  for  having  tra 
veiled  on  the  railway  without  having 
paid  his  fare  contrary  to  a  bye-lav 
of  the  Company,  and  commanded  hin 
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to  be  taken  to  the  House  of  Correc- 
tion and  there  kept  until  the  27th, 
and  to  be  then  brought  before  the 
justices  at  Petty  Sessions  to  answer 
the  charge.  On  the  25th,  the  de- 
fendant haying  ascertained  that  no 
offence  had  been  committed  sent  to 
the  House  of  Correction,  and  caused 
the  defendant  to  be  discharged. — 
Held :  First,  that  the  defendant  was 
justified,  by  the  16th  section  of  the 
11  &  12  Vict.  c.  43,  in  committing  the 
plaintiff  to  the  House  of  Correction. 
Under  6  &  7  Wm.  4,  c.  cvi.,  ss.  237, 
238,  a  justice  has  no  authority  to 
issue  a  warrant  before  conviction ; 
that  the  authority  to  arrest  in  the 
first  instance  is  confined  to  the  officer 
of  the  Company,  and  that  the  duty 
thereby  imposed  upon  the  justice  is 
forthwith,  upon  the  alleged  offender 
being  brought  before  him,  to  proceed 
to  the  determination  of  the  case. 
Gelen  v.  Hall,  379 

(2).  Action  Off ainst  far  Malicious 
Conviction. 

The  second  count  stated  that  the 
defendant,  a  justice  of  the  peace,  un- 
lawfully aud  maliciously,  and  without 
reasonable  or  probable  cause,  took 
the  information  of  P.  W.,  against  the 
plaintiff,  and  wrongfully,  wilfully, 
maliciously,  and  without  reasonable 
or  probable  cause,  as  the  defendant 
well  knew,  convicted  the  plaintiff; 
that  the  plaintiff  was  thereby  com- 
pelled to  pay  a  sum  of  money,  and 
that  upon  appeal  to  the  Quarter  Ses- 
sions the  conviction  was  afterwards 
?[uashed.  A  verdict  having  been 
bund  for  the  plaintiff,  the  Court 
refused  to  arrest  the  judgment. 
Oelen  v.  Hall,  379 

LANDLORD  AND  TENANT. 

See  Bailment. 
Damages. 
Evidence. 
Lease. 

o  o  o  2 


LAND  TAX. 

New  River  Company — Wells  Dug  on 
Land  of  which  Land  Tax  Redeemed. 

By  charter  of  King  James  the 
First,  the  Governor  and  Company  of 
the  New  River  were  incorporated, 
and  the  New  River,  cut  and  stream 
granted  to  them  in  fee.  The  shares 
of  the  proprietors  have  been  held  to 
be  real  estate.  By  the  38  Gleo.  3, 
c.  5,  the  county  of  Hertford  is  to 
contribute  41,508/  10*.  d\d.,  and  the 
city  of  London  123,399/.  6*.  7d.  to- 
wards the  land  tax.  By  s.  4,  all  the 
lands,  tenements  and  hereditaments, 
&c.,  whatsoever,  lying  within  the 
respective  districts  into  which  Great 
Britain  was  apportioned,  and  all  per- 
sons, bodies  politic  and  corporate, 
having  any  lands,  are  to  be  equally 
charged  with  a  pound  rate  towards 
the  sum  imposed  upon  such  respec- 
tive districts.  By  the  57th  section, 
all  and  any  persons  having  any  shares 
in  the  New  River  are  to  oe  assessed 
by  the  Commissioners  for  the  city  of 
London,  and  the  tax  is  to  be  paid 
by  the  governor  or  the  treasurer  or 
receiver,  to  such  person  as  the 
said  Commissioners  should  appoint. 
From  time  to  time  various  share- 
holders redeemed  the  land  tax  on 
their  shares.  The  New  River  com- 
mences in  Hertfordshire,  and  runs 
for  three  miles  through  the  parish 
of  A.  in  that  county.  The  river,  as 
it  existed  in  1798,  has  never  been 
redeemed  from  laud  tax  except  as 
aforesaid.  The  Company  have  since 
that  time  purchased  land  in  Hert- 
fordshire, the  land  tax  on  the  whole 
of  which,  with  the  exception  of  two 
roods  and  ten  perches,  has  been  re- 
deemed. On  part  of  the  land  so 
purchased,  the  land  tax  of  which  had 
Deen  redeemed,  there  are  two  wells, 
from  the  sale  of  the  water  of  which 
the  Company  derive  a  profit. 


OU        LANDS  CLAUSES  CONSOLIDATIOy  ACT,  1845 

Held:  Fiiwt,  that  no  other  Imd  Consolidation    Act,     1845,"    com- 

tax  i»   payable   upon  the  propeitr  mence,  "  And  with  respect  to  mmmtt 

of  the   New  River   Company  as   it  portions  of  interteeted  htmdj  be   it 

existed  in  1798,  than  that  imposed  enacted  as  follows."      Section  93, 

bj    the   57th    section,    and    conse-  ''  If  any  lands  not  being  sit  mate  in  a 

quentlj  tliat  the  river  is  not  taxable  town  or  built  upon^  shall  be  so  cot 

in  Hertfordshire.  through  and  divided  by  the  works  as 

S?condly. — That  as  to  the   pro-  to  leave  on  both  sides,  <n*  on  one 

perty  since  purchased,  the  land  tax  side  thereof^  a  less  quantity  of  land 

of  which  haa  not   b€«n  redeemed,  than  half  a  statute  acre,"  the  owners 

that  such  property  continues  to  be  of  the  intersected  lands  may  insist 

taxable  in  Uertfordshire.  on  sale,  unless  such  owner  have  other 

Thirdly. — That  the  Company  are  lands  adjoining.  By  the  Wth  see- 
not  liable  to  be  assessed  to  the  land  tion,  ^  If  any  suck  land  shall  be  so 
tax  in  respect  of  the  springs  inas-  cut  through  and  divided  as  to  leave 
much  as  the  redemption  of  the  land  on  either  side  of  the  works  a  piece 
tax  on  the  land  on  which  the  wells  of  land  of  less  extent  than  half  a 
stand  relieved  the  land  and  all  its  statute  acre,  or  of  less  value  than 
natural  productions  from  any  fiirther  the  expence  of  making  a  bridge, 
tax,  though  possibly  at  the  time  of  culvert,  Sx. ;  and  if  the  owner  of 
such  redemption  it  might  not  have  such  lands  have  not  other  lands 
been  known  that  such  springs  ex-  adjoining  such  piece  of  land,  and 
isted.  The  Oovemor  ana  Company  require  the  promoters  of  the  under- 
qfthe  New  River,  brought  Jrom  Chad-  taking  to  make  such  communication, 
icell  and  Amwell  to  London,  v.  The  then  the  promoters  of  the  nnder- 
Commissioners  of  Land  Tax  for  the  taking  may  require  such  owner  to 
Division  of  Hertford  in  the  County  of  sell  to  them  such  piece  of  land,"  Ac. 
Hertford,                                        129  Held,  by  the  Court  of  Exchequer 

Chamber  (affirming  the  judgment  of 

LANDS    CLAUSES    COXSOLI-  the  Court  of  Exchequer),  that  the 

DATION  ACT,  1845.  words,   "such  land"   in    the  94th 

/t\    o    A  »e,    r       •••         ^y.     T  section,  referred  to  the.words  "  lands 

(1).  Sect.  6S,  Ingutsitton^Of  what  ^ot  being  situate  in  a  town  or  built 

tt  Mf  JLvutence.  ^p^^,,  ^  ^j^^  93^ .  ^^^^  therefore, 

In  an  action  on  a  verdict  and  ^^»*  *^®  owner  of  intersected  land 

judgment  obtained  in  an  inquisition  »o   situate   could    compel   the   pro- 

before   a  sherirs  jury,  under  the  voters  of  such  an  undertaking,  in 

68th  section  of  the  Lands  Clauses  ^^  action  claiming  a  v>nt  of  manda- 

Consolidation  Act,  1845,  the  inqui-  °^^>  ^  ™^®  accommodation  works 

sition  is  not  conclusive  evidence  that  ^^^    ^^^    convenience,   pursuant    to 

the  plaintiff  is  entitled  to  compen-  ^^^  ^^^^  section  of  "  The  Bailways 

sation.     Chapman  v.  The  Monmouth-  Clauses  Consolidation  Act,  1845."— 

shire  Bailway  and  Canal  Company,  ^^^^^  J-»  dissentiente.     Marriage  v. 

2($7  The  Hast  em  Counties  Sail  way  Com- 
pany and  The  London  and  JBlacktrall 
(2).    Sect.  94.  Intersected  Lands —  Railway  Company,                         625 
jiction  of  Mandamus   to   compel 
Railway  Company  to   make  Com- 
munication in  a  Town.  LEASE. 

Provisions  in  the  "  Lands  Clauses  See  Cotenakt,  (1),  (3). 


LEASE.  LIMITATIONS  (STAT.  OF)   915 

Construction  of-- DemUe  of  StreaiM  .    ^eZc/  that  the  wells  and  all  water 

of  Water  that  may  he  foundr-Be-  ^^  t^  Clough  the  Moonn  Glougb 

servation  of  Mines.  *^e  Brow,  and  the  Marled s  passed 

by  the  grant  in  question  to  W .,  and 

Bv  lease,  dated  1827,  Lord  Derby  that   neither  Lord   Derby  nor   his 

"  did  demise  to  W.  a  dwelling-house  lessees  could  work  mines  so  as  to 

and  15  closes  of  land,  and  did  grant  cut   off  any  of  the  springs  in  the 

all  streams  of  water  that   may  be  closes   in   question.     Whitehead   v. 

found  in  closes  of  land  called  the  Parks,  870 

Clough,   the    Moorin    Clough,   the 

Brow,  and  the  Marleds,  except  out  LEGACY  DUTY. 

01  this  demise  all  timber  and  other 

trees,    plants,   woods,    undenvoods,  See  Illegality. 

mines   and    minerals,    metal,   delfs, 

and  quarries,  and  all  stone,  gravel,  ^  rr^wMPT? 

sand  and  clay,  and  all  marl ;  and  all  LiLhJS  C  J^. 

ways  and  roads  for  the  convenience  g^^  Contract,  (5). 

of  the  said  Earl,  h^^eirsor  assigns,  Eyidence. 

or  his  tenants  in  Elton,  through  the 
demised  premises  for  such  purposes 

as  the  said  Earl,  his  heirs  or  assigns,  LIMITATIONS  (STATUTE  OF), 
may   require ;    and  all    streams   of 

water,  except  those  above  granted,  (1).  Acknowledgments  to  take  Debt 
now  being  or  hereafter  to  be  found  out  of  Statute, 

in  or  upon   the  premises   demised,        -r.  i  x   i?  i        u        j  u 

with  power  for  the  said  Earl,  his  ,  Debt  for  goods   sold   and   work 

heirs  and  assigns,  and  his  and  their  ^f  «•    Plea-Statute  of  Limitations 

servants  and  workmen,  from  time  to  ^\  plaintiff,  w-ithin  six  years    bad 

time,   to  enter  upon  the  premises  Sf"*  j",'''?  ^'"  \  *^*  defendant, 

with  or  without  houses  and  carriages,  J^f  defendant  wrote  in  answer  m 

and  to  crop,  fall,  search  for  and  make  ^f  ^^  —  }  have  received  your  bill, 

marketable  all  or  any  of  the  before  \^^''  ^"^  «Pf' ^  suffie'ently  to 

mentioned  articles  ;    to  make   any  which  cottages  the  work  is  done,  for 

clay  into  bricks  or  tile  on  the  pre-  ?^*^,*^t  ^'^  ^T""^  n  l^^  '^T^ 

mises  ;  to  stack,  bark  and  bum  wood  ?<»  5^°*  i"*^/?^^^  -f  *^''  ^1  *^°°*'' 

for  charcoal ;  and  to  carry  away  and  ^  t^  ^^}  "^H''^  "^  Vi"".  *»"  "'?'f 

remove  the  same  at  pleasure ;  and  Particularly  exphiin.     It  is  my  wish 

to  divert;  or  alter  the  course  of  any  *»  settle  your  account  immediately, 

river,   brook,   spring,  or  water."-  bu*  bemg  at  a  distance  I  wish  every- 

Tliere  was  a  plan  Innexed  to  the  ^^"^S  very  e«)Ucit  and  correct.     I 

lease  shewing  a  stream  of  water  on  '"*^«,  »«^*'/  ^  *o  mark  the  agree- 

the  north  sile  of  the  demised  pre-  ".^?*«  f^^  '^f  ^^if""  *f  '2«' """^  I 

mises,  and  flowing   through    tWr  will  return  them  by  the  first  post 

whole  extent  from  west  to  elst.    The  I?*K*°S*7i*"'?' ***  P^^  '*  "^T-    . 

Clough.  the    Moorin    Clough,  the  ^f    '   \a         f  f  Tt "  !u    J^l!* 

Brow,  and  the  Marleds,  were  situate  acknowledgment   to  teke  the  debt 

on  the  banks  of  this  stream.     There  °'?*  °i  the  Statute  of  Limitations^ 

was  no  other  stream  on  the  surface,  '^"^"^'^  "■  ^""^^  ^^ 

but  certain  wells  were  in  existence 

in   those   closes,  and  other  springs        In  answer  to  an  apulication  for 

were  subsequently  found.  payment  of  a  debt  the  aebtor  wrote 
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against  the  defendants,  the  declara- 
tion alleged  that  they  employed 
workmen  to  lay  down  the  pipes,  who 
so  negligently  conducted  themselves 
that  a  piece  of  metal  was  projected 
against  the  plaintiff.  Plea.— That 
the  grievances  were  bon4  fide  done 
by  the  defendants  in  the  course  of 
executing  the  powers  conferred  on 
them  by  their  Act,  and  without  any 
neglect,  misconduct,  Ac,  of  the  de- 
fendants, otherwise  than  by  their 
workmen  or  one  of  them,  and  that 
the  workmen  were  well  skilled  and 
qualified  and  proper  persons  to  be 
employed  by  them. — Held,  by  the 
Court  of  Exchequer  Chamber  (af- 
firming the  judgment  of  the  Court 
of  Exchequer),  that  the  plea  was  no 
answer  to  the  action.  Scott  v.  The 
Mayor,  Aldermen  and  Citizens  of  the 
City  of  Manchester^  "  201 


(2) .  Liahility  of  Master  for  Acciden  t 
to  Servant  while  in  his  employ, 

A  declaration  stated  that  the 
plaintiff,  a  bricklayer,  entered  into 
the  service  of  the  defendants  upon 
the  terms  that  they  should  take  and 
use  all  due,  reasonable  and  proper 
means  and  precautions  in  order  to 
prevent  accident,  damage  or  injury, 
or  unreasonable  or  unnecessary  risK, 
or  damage  from  happening  or  occur- 
ring to  the  plaintiff  in  the  perform- 
ance of  his  duty  as  such  servant ; 
that  the  defendants  did  not  take 
such  reasonable  precautions,  and  by 
reason  thereof,  and  of  the  neglect  of 
duty  of  the  defendants,  the  plaintiff 
was  employed  on  a  scaffold  which, 
for  want  of  such  precautions,  was 
rotten  and  unsafe,  which  the  defend- 
ants knew,  and  whereof  the  plaintiff 
was  wholly  ignorant,  and  m  con- 
sequence thereof  a  part  of  the  scaf- 
fold broke  and  the  plaintiff  fell  to 
the   ground.      Pleas. — First  :    Not 


guilty.  Second :  Traverse  of  em- 
ployment on  the  terms  alleged.  At 
the  trial,  it  was  proved  that  the  de- 
fendants had  employed  a  labourer  to 
erect  the  scaffold.  The  materials 
for  the  scaffold  were  in  bad  con- 
dition. The  labourer  broke  several 
of  the  putlogs  in  trying  them.  One 
of  the  defendants  told  him  to  break 
no  more,  that  the  putlogs  would  do 
very  well.  The  labourer  used  such 
as  he  thought  sound.  One  of  the 
putlogs  so  used  having  given  way 
the  scaffold  fell,  and  the  plaintiff  was 
injured.  On  this  evidence,  the  Judge 
at  the  trial  directed  a  nonsuit. — 
Held,  on  appeal  to  the  Court  of  Ex- 
chequer Chamber,  that  there  was 
evidence  to  go  to  the  jury  of  the  lia- 
bility of  the  defendants.  Boherts 
V.  Smith  and  Anothsr,  213 


Declaration  against  a  master  alleg- 
ing that  he  knowingly,  carelessly  and 
negligently  erected  a  hoarding  in  a 
street  and  left  a  certain  machine  in 
a  position  in  which  it  was  likely  to 
cause  danger  to  the  workmen,  and 
that  a  cart  accidentally  ran  against 
the  hoarding  and  knocked  down  the 
machine  against  the  plaintiff.  It 
appeared  that  a  hoarding  had  been 
erected  by  the  defendant,  a  builder, 
which  projected  too  fiw  into  the 
street ;  but  sufficient  room  was  left 
for  carts  to  pass  ;  a  heavy  machine 
was  placed  inside  the  hoarding  and 
close  to  it.  A  cart  in  passing  struck 
against  the  hoarding  and  knocked 
down  the  machine  against  the  plain- 
tiff, a  workman  employed  by  the 
defendant.  The  plaintiff  had  pre- 
viously made  some  complaint  of  the 
position  of  the  machine  to  his  master, 
out  voluntarily  continued  to  work 
though  the  machine  was  not  moved. 
— Heldy  that  there  was  no  e^ddence 
to  go  to  the  jury  of  the  master's 
liability.     Assop  v.  YateSy  768 
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(8.)  Bisks  cf  Service— What  ar»— 
Contributory  Negligence  of  Master, 

A.  servant  in  the  employment  of 
the  E.  L.  Company,  engaged  in  re- 
pairing a  carriage  in  a  siding  at  a 
station  in  the  joint  occupation  of  the  < 
E.  L.  Company  and  the  L.  and  Y.  | 
Company,  was  killed  bj  an  engine  i 
of  the  L.  and  Y.  Company  being  • 
shunted  into  the  siding  at  which  he 
was  at  work.  It  appeared  that  rules 
for  the  regidation  of  the  station  were 
published,  headed  in  the  joint  names 
of  the  two  Companies  :  and  that  the 
servants  employed  in  shunting  the 
engines  were  the  joint  servants  of 
.  the  two  Companies,  but  the  engine 
drivers  and  persons  employed,  as  the 
deceased  was,  in  repairing  the  car- 
riage, were  the  separate  servants  of 
each  Company.  It  was  found  that 
the  rules  as  to  the  precautions  to  be 
taken  before  shunting  trains  into 
sidings,  had  been  observed,  and  that 
there  had  been  no  negligence  on  the 
part  of  the  deceased,  the  shuntsman, 
pointsman  or  engine  driver ;  but  that 
the  accident  was  occasioned  by  the 
rules  being  defective. — Heldy  that 
the  L.  and  Y.  Company  were  liable 
to  an  action  at  the  suit  of  the  ad- 
ministratrix of  such  servant.  Vose 
V.  The  Lancashire  and  Yorkshire 
Railway  Company^  728 

MASTER   AND    SERVANTS 

ACT. 

See  Sebvant. 

»£EaftCANTILE  LAW  AMEND- 
MENT  ACT. 

(19  &  20  Vict.  o.  97,  s.  L) 

The  Mercantile  Law  Amendment 
Act,  1856,  19  &  20  Vict.  c.  97,  s.  1, 
which  enacts,  that  "  no  writ  of  exe- 
cution against  the  goods  of  a  debtor 
shall  prejudice  the  title  to  such  goods 


NAVIGATION. 

acquired  by  any  person  boni  fide  and 
for  a  valuable  consideration  before 
the  actual  seizure  or  attachment, 
provided  he  had  no  notice"  does  not 
apply  in  case  where  the  writ  of  exe- 
cution was  delivered  to  the  sheriff 
before  the  passing  of  the  Act.  WU- 
liams  V  Smith,  443 

MONEY  HAD  AND  RECEIVED. 

See  Abbitratiok,  (4). 

Church  Buildhto  Acts. 

DiBTBEBB,  (1). 

MUNICIPAL   CORPORATION. 

Liability  of,  for  Acts  of  Servants. 
Sec  Master  Aifrn  Sebtakt,  (1). 

NAVIGATION. 

See  Cakal. 

(1).  7  ^  8  Oeo.  4,  c.  xlii.,  *.  8— 
"  Diverting  or  Abstracting  Water. ^^ 

See  Eastebn  CouimsB  Railway. 

(2).  17  ir  18  Vict.  e.  104,  «#.  296, 
297 — Fairway — Negligence. 

By  14  &  15  Vict.  c.  79,  s.  27, 
"  W  henever  any  vessel  proceeding 
in  one  direction  meets  a  vessel  pro- 
ceeding in  another  direction,  and  the 
master  of  either  such  vessel  perceives 
that  if  both  vessels  continue  their 
respective  courses  they  will  pass  so 
near  as  to  involve  any  risk  oi  a  col- 
lision, he  shall  put  the  helm  of  his 
vessel  to  port,  so  as  to  pass  on  the 
port  side  of  the  other  vessel;  and 
the  master  of  any  steam  vessel  navi- 
gating any  river  shall  keep  as  far  as 
is  practicable  to  that  side  of  the  fair^ 
way  or  mid-channel  thereof  which 
lies  on  the  starboard  side  of  such  ves- 
sel." Thel7&18yict.c.l04,ss.296, 
297,  contains  similar  provisions.     A 


NEGLIGENCE. 
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steam  vessel  was  proceeding  down 
the  river  Thames,  close  to  the  Surrey 
shore,  under  the  management  of  the 
defendant,  a  licenced  pilot ;  when  she 
came  into  collision  with  the  plaintiff's 
barge  which  was  sailing  up  the  river. 
In  an  action  for  the  damage  thereby 
caused. — Held,  that  according  to  the 
true  meaning  of  these  Acts,  it  was 
the  duty  of  the  defendant  to  have 
kept  the  steam  vessel  to  the  star- 
board side  of,  but  within,  the  fairway 
or  mid-channel,  and  when  he  saw 
the  risk  of  collision,  to  port  her  helm 
80  as  to  pass  on  the  port  side  of  the 
barge,  and  therefore  it  was  properly 
left  to  the  jury  to  say  whether,  at 
the  time  of  the  collision,  the  steam 
vessel  was  on  the  starboard  side  and 
within  the  fairway  or  mid-channel, 
and,  whatever  was  the  position  of  the 
steam  vessel,  whether  the  collision 
was  caused  by  the  negligence  of  the 
defendant  or  not .  Sm  ith  and  Another 
V.  Voss,  97 

NEGLIGENCE. 

See  Canjll  Compakt. 
Mastes  and  Seevant. 
Navigation. 

NEW  EIVEE  COMPANY. 
See  Land  Tax. 

NOTICE. 

To  Produce--  On  whom  to  he  served. 
See  She&ipf. 

PARTIES  TO  ACTION. 

Defendant, 

See  Canal  Company. 

PAETNEESHIP. 

See  CONTEIBUTION. 


Transfer  of  Banking  Account — 
Authority  of  Partner — Appropria- 
tion of  Payments. 

H.  and  C,  who  carried  on  business 
in  partnership,  were  indebted  to  E., 
their  banker,  to  tlie  amount,  as  ad- 
mitted by  H.,  of  979/.  In  1851  E., 
with  the  concurrence  of  H.,  trans- 
ferred his  business  to  the  M.  Bank, 
including  the  account  in  question. 
The  partnership  account  of  H.  and 
C.  with  the  M.  Bank  commenced 
with  this  item  of  979/.,  and  con- 
tinued open  for  a  considerable  time, 
during  which  H.  paid  in  monies  to 
an  amount  exceeaing  the  sum  of 
979/.  The  pass  book  was  regularly 
sent  to  H.  The  deed  transferring 
the  business  from  E.  to  the  M.  Bank, 
contained  a  provision,  "  That  at  the 
expiration  ot  twelve  months,  as  to 
such  accounts  as  should  not  be  taken 
to  bv  the  M.  Bank,  the  M.  Bank 
should,  during  a  period  not  exceeding 
ten  years,  either  accept  or  compel 
payment,  or  permit  the  same  to 
remain  due,  and  should  be  possessed 
of  all  monies  paid  in  discharge  of 
such  accounts  in  trust  for  E.*'  In 
1852,  the  M.  Bank  gave  notice  to  E. 
that  they  would  not  take  to  this 
amount.  An  action  having  been 
subsequently  brought  by  the  M. 
Bank  against  H.  and  C.  to  recover 
the  balance  due,  Held : — First,  that 
H.  had  power  to  bind  his  partner  by 
assenting  to  the  transfer  of  the  debt 
on  the  account.  Secondly,  that  the 
debt  of  979/.  was  extinguished  by 
the  payments  subsequently  made  by 
H.  to  the  credit  of  the  partnership 
account  and  the  assent  to  the  appro- 
priation to  be  inferred  from  !EL  not 
objecting  to  the  pass  book  ;  and  that 
after  such  extinguishment,  as  be- 
tween the  M.  Bank  and  the  partner- 
ship, this  account  could  not  be 
treated  as  an  existing  debt  remaining 
due  to  E. 
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PATENT. 


PLEADING. 


Qu€Bre :  Whether  C.  could  have 
been  bound  by  H.  assenting  to  the 
sum  of  979Z.  as  the  balance  of  the 
account  due  to  B.,  if  it  had  not  been 
the  balance  really  due.  Beale, 
JPublic  Officer^  Sfc.  v.  Caddick  and 
Hartland,  326 

PATENT. 

Novelty  of  Invention — When  Ques- 
tion for  Court — Claim  too  Large. 

In  1852,  the  plaintiff  obtained  a 
patent  for  an  invention  of  improve- 
ments in  the  manufacture  of  gas; 
which  was  stated  in  the  specification 
to  "  consist  in  the  direct  use  of  seeds, 
leaves,  flowers,  branches,  nuts,  fruit, 
and  other  substances  and  matters, 
containing  oil,  or  oily  or  resinous 
matter,"  and  it  was  also  stated  that 
the  mode  of  using  the  materials 
might  be  '*  the  same  as  the  apparatus 
used  in  the  ordinary  mode  of  making 
eas  from  coal."  The  claim  was  as 
follows  :— "  I  claim  for  making  gas 
direct  from  seeds  and  matter  herein 
named  for  practical  illuminations  or 
other  useful  purposes,  instead  of  mak- 
ing it  from  the  oils,  resins,  or  gums, 
previously  extracted  from  such  sub- 
stances."  In  1829,  H.  had  obtained 
a  patent  for  improvements  in  illumi- 
nations or  artificial  light,  and  by  his 
specification  he  proposed  to  use  fatty 
substances,  such  as  greaves  or  graves, 
also  the  residuum  after  the  oil  had 
been  expressed  from  seeds,  such  as 
oil  cake,  also  beech  nuts,  mast,  cocoa 
nuts  and  other  matters  abounding  in 
oil,  and  he  proposed  to  use  these 
substances  separately  and  in  combi- 
nation .  The  plaintiff  having  brought 
an  action  for  the  infringement  of  his 
patent. 

Held:  First,  that  H.'s  specifica- 
tion shewed  that  the  making  gas 
direct  from  seeds  and  other  oily 
matters  was  not  new  at  the  date  of 
the  plaintifl^'s  patent. 


Secondly :  That  as  the  want  ( 
novelty  appeared  distinctly  frxnn 
written  instrument,  it  was  for  th 
Court  and  not  the  jury  to  determin 
the  identity  of  the  two  suppose 
inventions. 

Thirdly:  That  the  claim,  bein 
merely  for  making  gas  direct  froi 
seeds  and  matter  stated  in  the  sp( 
cification,  without  reference  to  an 
method  of  doing  it,  was  too  large  an 
general  a  claim  and  could  not  b 
supported.     Booth  v.  Kennard,     8 

PAYMENT. 
Appropriation  of 

See  PABTinE&sniP. 

PLEADING. 

I.  Deolabatiok. 

(1).  In  Action  for  Sale  of  Olandert 

Horse, 

A  declaration  stated  that  tl 
defendant  was  possessed  of  a  hors 
afflicted  with  an  infectious  disea& 
to  wit,  the  glanders,  and  knowiii 
the  horse  to  be  afflicted  with  tl 
said  disease,  caused  the  horse  to  \ 
sold  by  auction  at  a  certain  hon 
repository  ;  and  the  plaintiff  beliei 
ing  the  said  horse  to  be  healtli 
became  the  purchaser,  and  pai 
therefore  6/.  30*.,  and  by  reason  < 
the  diseased  state  of  the  horse  tl 
same  was  worthless  to  the  plaint il 
and  the  plaintiff  paid  21.  lOs.  to 
veterinary  surgeon  for  examining  tl 
said  horse ;  and  in  consequence  < 
the  horse  being  put  into  a  stab 
with  another  horse  of  the  plaintiff 
the  said  pther  horse  became  infectc 
and  died. — Held,  that  the  declaratic 
disclosed  no  cause  of  action. 

Per  Martin,  B.,  and  BramiceU,  I 
that  it  is  not  illegaJ  to  sell  a  glanderc 
horse ;  dubitante  FollocJc,  C.  B. 


PLEADING. 


PEACTICE. 


921 


A  horse  repository  is  not  neces- 
sarily a  public  and  open  place  within 
the  meaning  of  these  words  in  the 
16  &  17  Vict.  c.  62,  s.  1.  Hill  v. 
BalU,  299 

In  Case  for  disturlance  of  Fotinda- 
tion — Statement  of  Title. 

See  Eas£M£KT. 

In  Case  for  Fouling  Water, 
See  Wateb. 

(2).  Flea. 

See  Cheltenham  Impbotement 

Act. 

In  covenant  for  non-repair ;  that 
while  defendants  were  possessed  they 
demised  to  the  plaintiff  for  a  term 
less  by  thirty  days  than  their  own 
term ;  that  the  plaintiff  covenanted 
to  repair  and  yield  up  in  repair, 
defendants  finding  certain  iron  work ; 
that  the  want  of  repair  complained  of 
by  the  plaintiff  was  caused  by  his 
default  and  was  a  breach  of  his 
covenant,  and  that  the  defendants 
are  entitled  to  recover  from  the 
plaintiff  the  same  amount  of  dam- 
ages, which  they  offered  to  set  off. — 
Held  a  bad  plea.    Minshull  v.  Oakes, 

793 
(3;.  Several  Fleas, 

To  a  declaration  on  an  annuity 
deed  executed  by  three  directors  of 
a  Joint  Stock  Company,  the  Court 
allowed  the  defendants  to  plead  the 
following  pleas,  the  second  and  third 
being  verified  by  affidavit. — First : 
non  est  factum.  Secondly  :  that  the 
deed  was  invalid  under  the  7  &  8  Vict. 
c.  110,  s.  29.  Thirdlv:  that  the 
directors  making  the  deed  had  no 
power  to  bind  the  Company ;  that 
it  was  an  excess  of  authority  and  to 
the  prejudice   of  the   shareholders, 


and  that  the  plaintiff  knew  the 
circumstances  when  he  took  it. 
Gurteis  v.  The  Anchor  Insurance 
Company,  537 

(4).  Issuable  Flea. 
See  COTEKAKT,  (4). 

(5).  Replication  to  Flea  of  Statute 
of  Limitations, 

To  a  plea  of  the  Statute  of  Limi- 
tations in  an  action  on  a  promissory 
note,  the  plaintiff  replied  that  the 
note  was  made  by  the  defendant 
jointly  with  one  T.  P.,  and  that 
within  six  years  before  suit  T.  P. 
paid  the  plaintiff  interest  on  the 
note. — Held,  that,  assuming  the  pay- 
ment to  have  been  made  before  the 
passing  of  19  &  20  Vict.  c.  97,  the 
replication  was  bad  on  general  de- 
murrer. Ridd  V.  Betty  Moggridge, 
Executrix    of    William    Moggridge, 

567 

(6).  JSquitable  Fleas  and  Beplica- 

tions. 

See  CoMMOir     Law    Pbocedube 
Act,  (5),  (6). 
Companies  Clauses  Conso- 
lidation Act. 
Covenant,  (1). 

PEACTICE. 

See  Certiobabi. 
Habeas  Cobpus. 
Common  Law  Pbocedube  Act, 
1854. 

(1).    Writ  of  Summons — Alteration 

of  Date. 

The  Court  has  no  power  to  alter 
the  date  of  a  writ  of  summons. 
Where  such  an  alteration  is  made 
by  a  Judge  in  order  to  prevent  the 
operation  of  the  Statute  of  Limita- 
tions, the  defendant  does  not  waive 
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the  objection  by  appearing  to   the 
writ  areer  notice.     Clarke  v.  Smith, 

753 

(2).  AffidaviU'-ExhibiU. 

Documents  referred  to  in  affi- 
dayits,  and  exhibited,  must  be  handed 
in  with  the  affidavits,  and  remain  in 
Court  until  the  matter,  in  respect  of 
which  the  affidavits  are  sworn,  has 
been  disposed  of.  Attenbarough  v. 
Clark,  588 

(3).  At  Ohcmber9^  Order  for  CosU 
in  Action  on  Judgment. 

An  order  that  the  plaintiff  recover 
his  costs  in  an  action  on  a  judgment, 
under  the  43  G^eo.  3,  c.  46,  s.  4, 
cannot  be  made  bj  a  Judge  at  cham- 
bers, except  upon  a  summons  to  shew 
cause,     ijomax  v.  Berry,  127 

(4).  Judge^s  Order  for  Fayment  of 
Costs—  Signing  Judgment  for  JDe- 
fault  of  Payment. 

Where  a  Judge's  order  was  made 
for  payment  of  debt  and  costs,  which 
were  demanded  immediately  after 
taxation,  and  not  being  paid,  the 
plaintiff  on  the  same  day  signed 
judgment. — Held,  that  the  judgment 
was  irregular.  JPerkitis  v.  The  Na- 
tional Assurance  and  Investment 
Association,  71 

PEESCEIPTION. 
See  Easement. 

Unity  of  Seisin — Enjoyment  as  of 
Right — Adverse    Possession — Be- 
covery — Tenant  to  the  Prcecipe. 

In  the  year  1796  S.  was  seised  in 
fee  of  a  certain  farm  and  also  of  an 
estate  for  life  in  a  certain  moor.  In 
1822,  8.  and  the  tenant  in  remainder 


joined  in  a  conveyance  of  the  m 
to  C.  in  fee,  that  he  might  be  ten 
to  the  prsBcipe  for  the  purpose 
suffering  a  recovery,  in  order 
create  a  mortgage  term,  but  no 
covery  was  suffered.  In  1827, 
became  bankrupt,  and  by  subsequ 
conveyances  his  interest  in  the  m 
vested  in  the  defendant,  and 
interest  in  the  farm  vested  in 
plaintiff.  S.  always  occupied 
farm  by  his  tenants  who  had  enio 
without  interruption  the  right 
depasturing  their  cattle  on  the  m< 
In  the  year  1856,  the  defendant 
trained  the  plaintiff's  cattle  dam 
feasant  when  the  plaintiff  claii 
the  right  of  common  by  enjoym 
as  of  right  for  the  respective  peri 
of  sixty  and  thirty  years  mentio 
in  the  Prescription  Act  (2  I 
Wm.  4,  c.  71). 

Held:   First,  that  there  was 
unity  of  seisin  to  extinguish 
easement  or  prevent  its  existence 

Secondly,  that   the  title  to 
tenements  was  such  that  there  cc 
not,  in  point  of  law,  have  been 
enjoyment  of  the  right  of  comt 
for  the  period  of  sixty  years,  a\ 
right ;  for  S.  being  owner  in  fee 
the  farm  and  also  tenant  for  life 
occupier  of  the  common,  the  ri^ 
of  the  tenants  of  the  farm  over 
common  were  derived  fix)m  him, 
as  he  could  not  have  an  enjoym 
as  of  a  right  against  himself  wit 
the  meaning  of  the  statute,  so  neit 
could  his  tenants. 

Thirdly,  that  the  conveyance 
S.  in  1822  to  make  a  tenant  to 
praecipe,  made  no  difference  and  ( 
sequently  that  the  thirty  years'  cl 
could  not  be  supported.  Wdrbui 
V.  Parke, 

PEINCIPAL  AND  AGENl 
See  Attobney  (1),  (2). 
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PROBATE. 

In  respect  of  Shares  in  Itailways  in 

Scotland, 

See  Eeventje,  (3) 

PRODUCTION   OF   DOCU- 
MENT. 

See  Common  Law  Pbocedure  Act, 
1854,  (2). 

PROHIBITION. 

See  County  Court,  (1). 

Public  Health  Act,  1848. 

PROMISSORY  NOTE. 

By  Directors  of  Joint  Stock  Com- 
jpany^  toith  Limited  Liability, 

The  following  promissory  note 
was  signed  by  three  directors  of  a 
Joint  Stock  Company,  incorporated, 
with  limited  liability,  under  the  19 
&  20  Vict.  c.  47,  and  countersigned 
by  the  secretary  of  the  Company. — 
"London,  Dec.  31,  1856.  Three 
months  after  date  we  jointly  promise 
to  pay  S.,  or  order,  six  hundred 
pounds  for  value  received  in  stock, 
on  account  of  the  London  and  Bir- 
mingham Iron  and  Hardware  Com- 
pany."— Held,  that  the  note  was 
binding  on  the  Company,  and  not 
on  the  Directors  who  signed  it. 
Lindus  v.  Melrose  and  Others,    293 

PUBLIC  COMPANY. 

Subscribers*  Agreement — Liability  of 
Party  executing  to  Calls,  though 
Amount  of  Capital  and  Number 
and  Amount  of  Shares  changed 
after  Execution  of  Deed, 

The  subscribers'  agreement  of  a 


proposed   Company  stated  that  it 
was  formed  for  making  a  railway, 
to  be  called  "  The  Galway  and  Kil- 
kenny Railway,"  and  to  commence 
at  Kilkenny  and  terminate  in  the 
town  of  Oadway :  the  capital  to  be 
one  million  in  shares  of  25/.  each. 
The  deed  empowered  the  directors 
to  abandon  the  undertaking,  or  any 
part  thereof,  and  also  to  ma&e  appli- 
cation to  parliament  for  an  Act  for 
any  of  the  purposes  aforesaid :  also 
to  fix  upon,  and  from  time  to  time 
to  alter  or  vary  the  termini,  route, 
course,  or  line  of  the  railway ;  and  to 
determine  whether  and  how  far,  and 
to    what    extent    the    undertaking 
should  be  carried   into  effect  and 
deferred  or  abandoned :  and  in  case 
any  Act  should  authorize  the  con- 
struction of  a  part  thereof,  to  make 
in  any  subsequent  session  applica- 
tion for  the  construction  of  tne  re- 
mainder.    The   defendant   executed 
the  deed  as  a  subscriber  for  150 
shares    and   paid     the    deposit    of 
1/.  10«.   per   share.     The  directors 
applied  to  parliament,  and  in  1856 
an  Act  passed  which  incorporated 
the  Company  by  the  name  of  "  The 
Kilkenny  and  Q-reat  Southern  and 
Western    Railway    Company,"    for 
making  a  railway  from  Kilkenny  to 
Cuddagh:  the  capital  of  the  Cfom- 
pany  to  be  225,000/.,  divided  into 
11,250  shares  of  20/.  each.     After 
the  Act  passed  the  name  of  the  de- 
fendant was  placed  on  the  register 
of  shareholders  for  fifty  shares  of 
20/.  e&ch.^ Held,  that  the  defendant 
was  a  shareholder  in  the  incorporated 
Company,  and  liable  as  such  to  exe* 
cution  on  a  judgment  recovered  by 
a   creditor    against    the   Company, 
Nixon  v.  Brovmlow,  455 


PUBLIC    HEALTH  ACT,  1848. 
(11  &  12  Vict.  c.  63.) 
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(1.)    Appeal, — "StMW   Adjudged^^ —        iS'«»5fc:  That  the  "sum  adjudged" 

Sect.  135.  in  the  135th  section  means  the  sum 

m.    ir^o  J       4.-        r«rru    n  \.^'  in  respect  of  which  the  adjudication 

TT^ulTr^^l^V^P''^    T^^w^v  was  made;  and,  therefore,  that  the 

Health  Act,  1841,    provides  that  if  ^^^^^  ^^  ^^^  -^^^  ^^  ^  ^^^^  ^^ 

any  person  assessed  to  a  rate  under  ^y       ^^^^  %    ^y^^^  ^  ^^^^^  th^ 

that  Act  fad  to  pay  the  same  wl^n  sum  adjudged  exceeded  20#.  within 

due   a  justice  may  summon  the  de-  ^^^  meinii^  of  that  section.      Ri- 

feulter  to  shew  cause  why  the  rate  ^^^^    A^elUnt,  and  The  Maiden^ 

shoidd  not  be  paid :  and  if  no  suffi-  ^^^  ^^  ^^^^  ^y.  ^^^;^^    22e. 

cient  cause  be  shewn,  the  justice  ^^^^^^  •"  257 

may  cause  the  same  to  be  levied  by  ^ 

distress.     By  section  135,  any  per-      ,^^  ^       ^««     «  ^         ^  .      ,„ 
son  who  shall  think  himself  aggrieved      (2)  5^^-  133—"  Party  Qnwed. 

by  any  such  rate,  or  by  any  order,  Cheltikham    Improtemekt 

conviction,  iudgment  or  determina-  ^^^    uhelttoham    rifPBOTEMEKT 

tion  of  or  by  any  matter  or  thing  ' 

done  by  any  justice  in  any  case  in 

which  the  penaltv  imposed  or  the  RAILWAY  COMPAinr. 

sum  adjudged  shall  exceed  20*.,  may  «     Pa«i,tipi> 

appeal  to  tke  Court  of  Quarter  Ses-  ^  PubS^  Compact: 

sions  held  next  after  the  making  of  fUBUO  COMPAirr. 

the  rate.     The  Act  having  been  put 

in  force  within  the  borough  of  M.,  RAILWAYS    CLAUSES     CON- 
the  Local  Board  made  three  several         SOLID ATION  ACT,  1845. 
district  rates,   and  assessed  It.  in  >l«  ai    aq 

sums  amounting  to  4/.  5*.  6<?.  in  Sects.  46,  61,  68. 

respect  of  premises  occupied  by  him.  Uability  of  Oompany  for   Accidmt 
E.  refused  to  pay  the  rates  on  the        armmfrom  Defective  Fences. 
ground  that  the  greater  portion  of 

the  premises  occupied  was  not  within  A  railway  crossed  an  occupation 
the  borough.  He  was  thereupon  way  which  connected  lands  of  the 
summoned  before  two  justices  who  plaintiff  lying  on  each  side  of  the 
made  an  order,  whereby,  after  reci-  railway,  and  which  was  also  a  public 
ting  the  refusal  to  pay  the  rates,  footway.  The  crossing  being  on  the 
that  the  parties  appeared  before  level,  at  the  point  of  intersection  the 
them,  and  having  heard  the  matter  Kailway  Company  put  up  high  gates 
of  complaint,  they  adjudged  that  E.  of  which  they  gave  a  key  to  the  plain- 
pay  the  several  rates  with  costs,  and  tiff.  The  gates  obstructed  the  foot- 
that  if  the  several  sums  be  not  forth-  way,  but  the  Company  did  not  make 
with  paid,  that  the  same  be  levied  a  bridge  over  the  railway,  or  pronde 
by  distress.  E.  appealed  against  a  stile  for  foot  passengers  in  pursu- 
this  order  to  the  Court  of  Quarter  ance  of  8  &  9  Vict.  c.  20,  ss.  46,  61, 
Sessions,  who  quashed  the  order  with  68.  The  key  having  been  lost,  one 
costs  to  be  paid  by  the  Local  Board,  of  the  gates  was  left  open,  and  some 
who  thereupon  appealed  to  this  Court  colts  of  the  plaintiff  having  escaped 
for  a  prohibition,  on  the  ground  that  on  to  the  railway  were  killed  by  a 
the  appeal  to  the  Sessions  would  not  passing  train.-— ^e/J,  that  it  was  a 
lie.^ Held,  that  as  the  matter  was  question  for  the  jury,  whether  the 
not  free  from  doubt,  the  Court  ought  plaintiff  by  his  own  negUgenoe  had 
not  to  grant  a  prohibition.  contributed  to  the  accident. 
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Semhle,  that  if  the  fence  of  a  rail- 
way obstructs  a  way,  it  is  the  duty 
of  persons  having  a  right  to  use  the 
way  not  to  prostrate  the  gates  in 
order  to  abate  the  obstruction,  but 
to  seek  their  remedy  in  a  Court  of 
law.  Ellis  V.  The  London  and  South 
Western  Railway  Ckympany^         424 

EAILWAT    AND     CANAL 
TEAFFIC  ACT. 

See  Cabeiee,  (2). 

EESIDENCB. 

(1).   Of  Attesting  Witness  to  Bill  of 

Sale. 

See  Bill  of  Sale. 

(2).  To  give  Jurisdiction, 
See  County  Couet,  (6). 

EEVENUE. 

(1).  Agreement — Stamp. 

The  following  document  given  by 
the  plaintiff  to  the  defendant  was 
held  to  require  a  stamp  as  an  agree- 
ment: "August  2. — According  to 
Mr.  H.'s  (the  defendant)  request, 
the  land  at  B.  under  Mr.  E.,  I  will 
be  bound  for  till  next  Lady  Day. — 
Eent  48/."     Glover  v.  Halkett,   487 

(2).  Succession  Duty  Act,  1853,  ss.  2, 
18 — Successor — Person  "  exempt 
ted^*  from  Payment  under  Legacy 
Duty  Acts, 

A  testator  bequeathed  to  trustees 
5000Z.  in  trust  to  invest  the  same 
and  pay  the  dividends  to  his  daughter 
during  her  life,  and  upon  further 
trust  after  her  death  for  her  children, 
equally  to  be  divided  amongst  them. 
The  testator  died  in  1803,  at  which 
time  no  duty  was  p?iyable  on  legacies 
to  children  or  grandchildren.     His 


daughter  died  after  "  The  Succession 
Duty  Act,  1853,"  came  into  opera- 
tion. By  the  2nd  section  of  that 
Act,  "  every  past  or  future  disposi- 
tion of  property  by  reason  whereof 
any  person  has  or  shall  become  be- 
neficially entitled  to  any  property 
upon  the  death  of  any  person  aying 
atter  the  commencement  of  that  Act, 
shall  be  deemed  to  have  conferred, 
or  to  confer,  on  the  person  entitled 
by  reason  of  such  disposition  a  *  suc- 
cession.'*' By  section  18,  no  duty 
shall  be  payable  "  by  any  person  in 
case  of  a  succession,  who,  if  the  same 
were  a  legacy  would  be  exempted 
from  the  payment  thereof  under  the 
legacy  duty  Acts." — Held,  first,  that 
the  interest  of  the  testator's  grand- 
children in  the  property  bequeathed 
to  them  was  a  "succession"  within 
the  meaning  of  that  Act :  Secondly, 
that  it  was  not  within  the  exemption 
of  the  18th  section,  since  that  ap- 
plied only  to  express  exemptions  by 
former  Acts,  and  consequently  that 
succession  duty  was  chai^eable.  ^a 
Attorney  General  v.  Fitzjohn  and 
Another,  465 

Succession  Duty  Act,  1853,  s.  21 — 
Person  "  Competent  to  Dispose  by 
WilV^ — Successor  a  Lunatic. 

By  the  2l8t  section  of  "  The  Suc- 
cession Duty  Act,  1853,"  the  duty 
chargeable  on  the  succession  to  real 
property  shall  be  paid  by  eight  half- 
yearly  instalments :  "  Provided  that 
if  the  successor  shall  die  before  all 
such  instalments  shall  have  become 
due,  then  any  instalment  not  due  at 
his  decease  shall  cease  to  be  payable, 
except  in  the  case  of  a  successor  who 
shall  have  been  competent  to  dispose 
by  will  of  a  continuing  interest  in 
such  property,  in  which  case  the  in- 
stalments unpaid  at  his  death  shall 
be  a  continuing  charge  on  such 
interest." — Held,   that    the    words 
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"  competent  to  dispose  by  will"  had 
reference  to  the  interest  in  the  pro- 
perty and  not  to  the  personal  capa- 
city; and  therefore  that  the  duty 
was  chargeable  notwithstanding  the 
successor  was  incompetent  to  make 
a  will  by  reason  of  lunacy  or  co- 
verture. The  Attorney  General  v. 
HalleH,  368 

(3).  Campaniee  Clauses  Consolidation 
Act  (Scotland),  ISi^—Frohate— 
Shares  in  Railway  Companies  in 
Scotland — Inventory — 48  Oeo.  3, 
c.  149,  s,  38. 

A  testator,  domiciled  in  England, 
having  died  in  the  province  of  York, 
his  property  withm  that  province 
was  sworn  under  100,000/.,  and  the 
will  having  been  proved,  probate 
duty  was  paid  on  that  amount.  The 
testator's  personal  property  actually 
in  that  province  amounted  to  98,221Z. 
in  addition  to  which  he  was  possessed 
of  shares  in  railway  Companies  in 
Scotland,  (such  Companies  being 
constituted  under  the  Companies 
Clauses  Consolidation  {Scotland)  Act, 
1845),  to  the  value  of  5715Z.  In 
pursuance  of  the  19th  and  20th  sec- 
tions of  that  Act  the  executors  pro- 
duced the  probate  with  the  proper 
declaration  to  the  secretaries  of 
the  several  railway  Companies,  and 
caused  their  own  names  to  be  in- 
serted in  the  register  of  shareholders 
at  the  chief  offices  of  the  said  Com- 
panies in  Scotland ;  but,  although 
more  than  six  months  had  elapsed, 
did  not  exhibit  an  inventory  pro- 
perly stamped  in  the  Commissary 
Coiirt  in  Scotland,  as  required  by 
the  48  Geo.  3,  c.  149,  s.  38.  In 
an  information  for  penalties  for  not 
exhibiting  such  inventory. — Held, 
that  the  duty  imposed  on  executors 
by  the  48  Geo.  3,  c.  149,  s.  38,  to 
exhibit  in  the  Court  of  Scotland  an 
inventory  properly  stamped,  is  not 


affected  by  the  8  &  9  Vict.  c.  1' 
8.  20,  and  that  therefore  the  duty  c 
such  inventory  was  payable  in  Sco 
land  in  respect  of  the  shares.  Tl 
Attorney  Chneraiy.  John  Higgins  an 
Others,  33 

SALE  OF  GOODS. 
See  CoNTBAOT,  (1),  (2). 

SCAVENGER. 

See  TowvB  Impboyekent  Glaubi 
Act,  1847. 

SCIEE  FACIAS. 
Tlea  in. 

See  CoMPAiriES  Clauses  Conbol: 
DATioK  Act. 

SERVANT. 

Absenting  himself  from  Master 
Service  after  former  Conviction- 
Form  of  Conviction, 

B.  agreed  with  H.  &  Co.  to  serv 
them  as  a  potter  firom  the  11th  No^ 
1856  tiU  the  11th  Nov.  1857.  H 
entered  the  service,  but  a  disput 
having  arisen  between  him  and  hi 
employers  as  to  his  wages,  he  lei 
the  service  on  the  10th  March,  185! 
On  the  18th  of  March  he  was  coi 
victed  by  a  justice  of  the  peace  fc 
unlawfully  absenting  himself  froi 
his  employer's  service,  and  sentence 
to  one  month's  imprisonment,  wit 
hard  labour,  in  the  House  of  Coi 
rection.  On  the  17th  April  he  wj 
discharged  from  prison,  and  on  t\\ 
29th  was  requested  by  H.  &  Co.  1 
return  to  their  service,  but  refusei 
On  the  13th  May  he  was  again  coi 
victed  by  a  justice,  on  a  charge  < 
unlawfully  absenting  himself  froi 
the  service  of  H.&  Co.,  and  sentence 
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to  one  month's  imprisonment,  with 
hard  labour,  in  the  House  of  Correc- 
tion .  A  writ  of  habeas  corpus  having 
issued,  the  governor  of  the  House  of 
Correction  returned  that  he  held  B. 
in  custody  under  the  warrant  of  a 
justice,  which  after  reciting  that 
complaint  on  oath  hath  been  made 
to  hun  that  B.  on  the  11th  November 
la«t  contracted  and  asreed  with  H. 
&  Co.  to  serve  them  as  a  potter,  in 
their  business  as  potters,  until  the 
11th  November  next,  and  "having 
entered  upon  and  worked  under  such 
agreement,  and  the  term  of  his  con- 
tract being  unexpired,  the  said  B.  did 
on  the  29th  April  last  unlawfullv 
misdemean  and  misconduct  himself 
in  his  said  service  by  neglecting  and 
absenting  himself  from  his  said 
master's  service  without  the  leave  of 
his  said  master,  contrary  to  the  pro- 
visions of  the  statute  in  such  case 
made  and  provided.  And,  whereas 
the  said  B.  being  now  brought  before 
me  the  said  justice  to  answer  the 
said  complaint,  and  I  having  duly 
examined  into  the  nature  thereof: 
Do  adjudge  the  said  complaint  to  be 
true,  it  appearing  to  me  as  well  upon 
the  examination  on  oath  of  M.  in  the 
presence  of  the  said  B.  as  otherwise, 
that  the  said  B.  having  contracted 
as  aforesaid  to  serve  the  said  H.  & 
Co.  as  a  potter  in  their  business  of 
potters,  and  the  term  of  his  contract 
oeing  imexpired,  did  on  the  29th  of 
April  last  misdemean  and  misconduct 
himself  in  his  said  service,  by 
neglecting  and  absenting  himself 
from  his  said  master's  service  without 
the  leave  of  his  said  master:  I  do 
therefore  convict  him  the  said  B.  of 
the  said  offence,  and  do  order  and 
adjudge  that  the  said  B.  for  his  said 
offence  be  committed  to  the  House 
of  Correction  at  S.,  there  to  remain 
and  be  held  to  hard  labour  for  the 
space  of  one  calendar  month.  These 
are  therefore  to  command  you,"  &c. 


VOL.  II.— K.  8. 


p  p  p 


Held:  First,  that,  assuming  the 
contract  was  dissolved  by  the  con- 
viction, affidavits  might  be  used  for 
the  purpose  of  shewing  that  the 
absenting  in  respect  of  which  the 
second  conviction  took  place  was  the 
not  returning  to  the  service  after  the 
expiration  of  the  imprisonment  under 
the  first  conviction,  for  in  that  case 
the  justice  had  no  jurisdiction :  Per 
Pollocky  C.  B.,  and  Watson,  B. ; 
Martin,  B.  dubitante,  Bramwell,  B., 
dissenticnte. 

Secondly :  That  the  contract  was 
not  dissolved  by  the  first  conviction : 
Per  Bramwell,  B.,  and  Watsan,  B. ; 
Bollock,  C.  B.,  dissenticnte,  Martin, 
B.,  dubitante. 

Thirdly :  That  the  conviction  was 
not  open  to  the  objection  that  it  did 
not  amrmatively  appear  that  B.  had 
entered  the  service,  or  to  the  objec- 
tion that  the  adjudication  was  made 
on  evidence  other  than  that  taken 
in  the  presence  of  B. :  Per  totam 
Curiam. 

Fourthly :  That  the  conviction  was 
bad,  inasmuch  as  the  justice  had  not 
adjudicated  as  to  an  abatement  of 
wages  during  the  period  of  imprison- 
ment :  Watson,  B.,  dissentiente.  In 
re  William  Baker,  219 

SHEEIFF. 
See  Elegit. 

ElECUTIOK. 

M£B0A2<fTIL£  LaW  AMENDMENT 

Act. 
Notice  to  London  Agent  of. 

In  an  action  against  a  sheriff  for 
not  arresting  under  a  ca.  sa.,  in  order 
to  connect  the  sheriff  with  the  trans- 
action the  bailiff  (who  had  not  been 
served  with  a  subpoena  duces  tecum) 
proved,  that  when  the  defendant 
went  out  of  office  the  warrant  was 
sent  to  the  persons  who  acted  as  the 
London  agents  while  the  defendant 

EXCli, 


WH  AatiS,  and  iriw  ware  oleo  his 
Monaef  aa  Oe  iwofd.  Held,  that 
nottee  to  tiun  to  prodnoe  tho  nnr- 
fnt,  after  tho  JaftnHmt  had  gone 
oat  ^ofBoe^  to  ■'■"'■'^^  to  eutitle 
Oo  pUotif  to  gifO  Maaidaiy  evi- 
dam  flf  Ito  eoatanta.  Sutor  t. 
Amf^  867 


AMinusuroB. 
UTATiaisiov. 


(I). 


(;/•  Ship'i 


■h»  owiur  of  a  steamer 
iAmw  in  her  to  M'C. 


H.beiwl 
■ddSMABi 

*  Co,  Hid  apwd  tliBk  ibe^  should 
ban  niB  fbll  and  oi^irive  direction, 
nuBUgeoMnt  mii.  eoDtnl  of  the  said 
flteomor,  to  be  daott  witti  and  ma- 
mwed  Inr  flmi  h  Btamghig  ownere 
mi  dup'o  ImabMKlB  M  thej-  might 
tUDk  bei*  wmaalt  v?  let  or  hind- 
muo  of  the  Mii  H^  md  ae  such 
THMMgifig  ownsn  Mid  ship's  Hub- 
baoda  ahonld  have  6  per  cent,  on 
the  gross  earnings  to  be  made  or 
produced  in  any  emptoynieut  or 
service  in  which  the  Tessel  might  be 
engaged  bj  them.  It  being  part  of 
the  agreement  that  M'C.  &  Co.  wero 
to  pay  to  H.  9001.  as  a  clinrter  for 
his  82'64thB  for  the  first  six  months, 
for  which  sum  M'C.  &  Co.  were  to 
hare  the  entire  use  and  control  of 
the  steamer  and  all  her  earnings  for 
that  period.  Bepairs  having  become 
necessary  during  the  continuance  of 
the  charter.  Held,  that  under  the 
asreement  M'C.  &  Co.  had  power,  as 
snip's  husbands,  to  bind  li.  by  con- 
tracts for  such  repairs,  and  that  such 
repairs  having  been  done,  U.  was 
liable  for  the  price  to  the  persona 
employed  b^  M'C.  &  Co.  as  agents 
for  the  parties  liable.  Prettoit  and 
Veher*  V.  Jhiaptia  and  Hohitei,    363 


H.,  being  the  owner  of  a  steim 
vessel,  eold32-64&AiceaiabRt> 
M'C.  A  Co.,  and  mod  OftAV 
should  have  "  the  ml  and  eUiluBn 

direction,  niaaagemMlfc  nd  esidnl 
of  the  said  vessd,  to  bO  dadt  vifll 
and  managed  by  theOL  M  teBlBB| 
owners  and  ship's  hnroMd^aa a^ 
might  think  best,  whluMit  wj  lot  or 
hindrance  of  the  said  H. ;  wA,  ■ 
such  managing  owners  lad  al^^ 
husbands,  should  have  5  per  MBt>  OB 
the  gross  eaminga,  to  be  made  or 
produced  in  any  employment  or  ser- 
vice in  which  the  vessel  might  be 
engaged  by  them ;  and  further,  that 
M'C.  &,  Co.  shall  from  henceforth  be 
and  become  the  manning  and  tbe 
excluaive  owners,  for  the  purpose  rf 
employing  the  said  vessel  m  any 
service  they  may  think  fit.  It  being 
part  of  this  agreement  that  M'C.  a, 
Co,  were  to  pay  to  H.  900/.  as  a 
chnrtflr  for  his  32-64th  shares  for 
the  first  sii  months,  for  which  sum 
M'C.  &  Co.  were  to  have  the  entire 
use  and  control  of  tbe  steamer  and 
all  her  eaminga  for  that  period." 
Repairs  having  become  neoessuy 
during  the  continuance  of  this  char- 
tST.—Hfld,  by  the  Court  of  Ex- 
chequer Chamber  (affirwing  the 
judgment  of  the  Court  of  Exche- 
quer), that  under  the  agreemeot 
M'C.  &  Co.  had  power,  aa  ship's 
husbands,  to  bind  It.  by  contracta 
for  such  rtipoirs ;  and  that  such 
repairs  having  been  done,  H.  was 
liable  for  the  price  to  the  persons 
employed  by  M'C.  &  Co.  aa  agents 
for  the  parties  liable.  Pregf^m  v. 
Ihmplin  and  Hohnet,  684 


(2).  DUabUdSliip—PoKerofMattfr 
to  bind  Owner  of  0^0  btf  Comlract 
— Charter-part;/ — Warranty. 

A  cai^  of  guano  was  shipped 
from  tho  Chinca  IsUnds  to  London 


SPECIFICATIOM. 

by  the  "  Orieute."  The  "  Oriente  " 
lUTing  become  disabled,  put  into 
YalpanuBO,  was  condemned  and  her 
cargo  taken  out  of  her.  The  captain, 
"  for  account  and  rUk  of  tho  owner 
of  the  cargo,"  chartered  the  "  Fairy 
Queen"  to  take  on  "the  cu^o 
brought  by  tho  'Oriente,'  being 
470  tona  more  or  leas,  not  exceed- 
ing what  she  can  reaBonably  etow," 
at  the  rate  of  61.  2s.  6d.  per  ton. 
The  owner  of  the  cargo  had  an  agent 
at  Valparaiso  of  which  the  captains 
of  the  "Oriente"  and  the  "Fairy 
Queen"  were  aware,  but  no  refer- 
ence waa  made  to  him.  After  the 
guano  bad  been  loaded  on  board, 
the  "Fairy  Queen,"  tho  captain  of 
that  Tewiel  said  that  he  had  not 
more  then  350  tone  on  board,  and 
ultimately  the  captain  of  the  "  Ori- 
ente" agreed  that  freight  should  be 
paid  on  the  full  quantity  of  guano 
mentioned  in  the  charter-party,  and 
in  order  to  carry  out  the  agreement 
a  bill  of  lading  waa  signed  by  the 
captain  of  "  Fairy  Queen,"  mnUng 
the  guano  deliverable  to  M.  &  Co., 
the  agents  for  the  general  arera^ 
settlement  of  the  "  Onente,"  or  then 
aasigns,  he  or  they  paying  freight 
for  tho  guano  aa  470  tons,  as  per 
charter-party. —/feU:  First,  that 
the  master  of  the  "  Oriente"  had  no 
power  to  bind  tho  owners  of  the 
cai^  to  pay  the  freight  mentioned 
in  the  bill  of  lading.  Secondly,  that 
tho  charter-party  contained  no  war- 
ranty that  the  cargo  amounted  to 
470  tons  more  or  less ;  and  therefort 
the  owners  of  the  cargo  were  not 
liable  under  the  charter-party  for 
not  loading  a  iuR  cargo.  Sibbt  and 
Others  v.  Grey  and  Other*.  Oreg 
and  Others  t.  Oibbi  and  Others,    22 
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See  CoTBSAMT,  (2). 
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8PEING8. 

Biffhito. 
See  Lease. 

WiTIB. 

■     STAMP. 
On  Agreement. 
See  Betikui. 

STATUTE. 

Conitrwstion—Betro^eetive    Opera- 
tion of. 

See  Mebouttile  Law  Amhtduimt 

Act. 

STATING  PB0CEBDINQ8. 

Within  what  Ztnw  Application  to  Im 
made. 

See  Chkltxmbam  lupBOTBUXin' 
Act. 

SUCCESSION  DUTY  ACT,  1888. 
See  Betihde,  (2). 


Ashes  from  Manufactories. 


to  98  of  the  Towns 
Improvement  Clauses  Act,  1847,  are 
under  the  general  heading,  "  and 
with  respect  to  cleansing  tho  streets." 
Section  87  enacts  (inter  alia),  "that 
the  commissioners  shall  cause  all  the 
dust,  ashes  and  rubbish  to  be  carried 
away  from  the  bouses  and  tenements 
of  the  inhabitants  of  the  town  or 
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WAEEANTY. 


district  within  tlie  limits  of  the  spe- 
cial Act  at  conyenient  hours  and 
times.*'  Section  50  of  the  Birming- 
ham Improvement  Act,  1851,  enacts, 
"  that,  subject  to  the  provision  there- 
inafter contained  the  clauses  of  the 
Towns  Improvement  Clauses  Act, 
1847,  with  respect  to  cleansing  the 
streets,  shall  De  incorporated  with 
and  form  part  of  this  Act."  By  the 
67th  section  of  the  same  Act,  "  the 
several  clauses  of  the  Towns  Improve- 
ment Clauses  Act,  1847,  numbered 
respectively  87,  &c.,  shall  not  extend 
to  any  lands  used  as  arable,  meadow, 
or  pasture  ground  only,  or  to  wood 
lands  or  market  gardens,  garden 
allotments  or  nursery  grounds,  or  to 
any  buildings  or  deposit  on  such 
lands,  or  to  any  roads  or  footways 
intersecting  the  same  respectively." 
— Meld,  that  under  these  sections  the 
commissioners  were  not  compellable 
to  remove  from  a  manufactory,  dust, 
ashes  and  rubbish  arising  from  the 
combustion  of  coal,  and  otherwise  in 
the  course  of  the  manufacture  of 
edge  tools  within  the  borough. 
Tv,  A,  Lyndon  v.  T.  Standhrid^e, 
Town  Clerk  of  the  Borough  of  Bir- 
mingham,  45 

TEGVEE. 

Evidence  of  Convernon. 
See  DiSTBESS. 

UNITY  OF  SEISIN. 
See  Pbesoeiption. 

USE  AND  OCCUPATION. 

By  Truatee—On  a  letting  by  Cestui 
que  Trust. 

Copyhold  lands  were  devised  to 
the  plaintiffs  in  trust  for  F.  for  life, 
but  the  plaintiffs  were  never  admit- 


ted to  the  copyhold.  At  the  time 
of  the  death  of  the  testator  the  lands 
were  in  the  possession  of  the  defend- 
ant, to  whom  F.,  with  the  assent  oi 
one  of  the  plaintiffs,  afterwards  re-lei 
them  in  her  own  name.  The  plain- 
tiffb  then  gave  notice  to  the  defend- 
ant to  pay  the  rent  to  them.— /feW. 
that  an  action  for  use  and  occupa- 
tion would  not  lie  by  the  plaintiffs 
against  the  defendant,  beoiuse  no 
contract  could  be  implied  between 
them,  there  having  been  an  existing 
contiict  between  the  defcmdant  and 
F.,  and  the  occupation  having  been 
by  permission  of  F.  Ohurchufara 
and  Blight  v.  Ford,  44C 

USUEY. 
See  iLLEeAXiTT. 

VAGEANT  ACT. 

frequenting  Platform  of  Bailwa^ 
Station  voith  intent  to  comfMi 
Felony. 

A  commitment  under  the  4tl] 
section  of  the  Vagrant  Act,  5  Qteo.  4, 
c.  83,  stated  that  the  prisoner  being 
a  suspected  person,  on  ^.,  at  the 
railway  station  in  the  parish  of  <&c., 
the  same  being  at  the  time  a  place 
of  public  resort,  did  frequent  the 
platform  of  the  said  station  witli 
mtent  to  commit  felony. — Held  suf 
ficient.     In  re  William  Davis,    14£ 

WAEEANTY. 

See  Iksubancb  on  Ships,  (1),  (2). 
Shipping,  (2). 

On  sale  of  Goods  ^^  of  fair  average 
Quality,*' 

See  COITTBACT. 


WATER. 


WAT. 
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WATER. 

(1 ) .  Case  for  fouling — Agaimt  sir  an- 
ger hy  person  taking  Water  hy 
Licence  of  Oioner. 

The  plaintiff  by  permission  of  a 
canal  Company,  made  a  communica- 
tion from  the  canal  to  his  own  pre- 
mises, by  which  water  got  to  those 
premises,  and  with  which  water  he 
fed  the  boilers  of  his  engine.  The 
defendant,  without  any  right  or  per- 
mission from  the  Company,  fouled 
the  water  in  the  canal,  whereby  the 
water  as  it  came  into  the  plaintiff's 
premises  was  fouled,  and  by  the  use 
of  it  the  plaintiff's  boilers  were  in- 
jured.— Held,  that  the  plaintiff  might 
maintain  an  action  against  the  de- 
fendant for  thus  fouling  the  water. 

A  declaration  alleged  that  the 
plaintiff  was  possessed  of  steam- 
engines  and  boilers,  and  had  used 
and  enjoyed  the  benefit  and  advan- 
tage of  the  waters  of  a  certain  canal 
to  supply  the  same,  and  which  waters 
ought  to  have  flowed  without  the  foul- 
ing thereinafter  mentioned :  yet  the 
defendant  wrongfully  discharged  into 
the  water  of  the  canal  foul  materials 
and  thereby  rendered  the  waters 
foul,  whereby  the  plaintiff's  engines 
and    boilers    were    injured. — Held, 


that  the  declaration  was  good,  for 
though  there  may  be  no  right  to 
water,  there  may  be  a  right,  if  it 
comes  or  is  sent,  to  have  it  come  or 
sent  without  pollution.  WJialey  and 
Another  v.  Laing,  476 

(2).   Und^ground   Water-^  Title  of 
Owner  of  Surface  to. 

The  owner  of  a  mill  on  the  banks 
of  a  river  cannot  maintain  an  action 
against  a  land-owner,  who  sinks  a 
deep  well  on  his  own  land  and  by 
pumps  and  steam-engine  diverts  the 
underground  water  which  would 
otherwise  have  percolated  the  soil 
and  flowed  into  the  river  by  which, 
for  more  than  sixty  years,  the  mill 
was  worked.  Chasemore  v.  Richards, 
Clerk  to  the  Oroydon  Local  Board  of 
Health,  168 

(3).   Underground  Springs — Demise 

of 

See  Lease. 

WAT. 

Remedy  in  case  of  Obstruction  of  by 

Railway, 

See  Railway    Clauses  Consoli- 
dation Act. 


THE    END. 
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